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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  

of  Isabella  Andrews,  Deceased.  75  AD*409 

John  R.  £nox,  Executor,  Appellant ;  Johnston  Andrews  et 
al.,  Respondents. 

1.  STATirrB  OF  Wills  —  Intention  op  Lboislaturb  Governs  Con- 
8TRU0TION.  The  intention  of  the  legislature,  and  not  that  of  the  testa- 
tor, must  govern  the  construction  of  the  Statute  of  Wills  (2  R.  S.  68,  §  40), 
and,  if  he  fails  to  execute  a  will  in  conformity  thereto,  the  court  must  con- 
demn the  instrument  and  can  give  no  force  to  the  fact  that  he  honestly 
intended  thereby  to  make  a  will. 

2.  Will  —  When  not  Subscribed  at  the  End.  A  will,  drawn  upon 
a  printed  blank  folded  in  the  middle  so  as  to  make  four  consecutive  pages, 
with  the  attestation  clause  at  the  top  of  the  second  page  and  executed  at 
that  point  by  the  testator  and  the  attesting  witnesses,  so  that  the  first  two 
pages  together  make  a  complete  will,  is  not  subscribed  by  the  testator 
"at  the  end  of  the  will,"  as  required  by  statute,  where  the  third  page 
contains  further  material  and  complete  dispositions  of  property  in  no 
manner  connected  with  the  ftnt  or  second  pages  except  that  the  third 
page  is  numbered  **2nd  page  "and  the  second  page  "8rd  page"  — the 
draftsman  having  passed  to  the  third  page  after  he  had  filled  the  first. 

8.  Doctrine  of  Incorporation  Limited.  The  doctrine  of  incorpora- 
tion cannot  be  successfully  invoked  to  read  into  such  a  will  the  alleged 
second  page,  as  the  result  would  be  to  pennit  an  evasion  of  the  statute. 

Matter  cf  Andrew,  43  App.  Div.  894,  aflarmed. 

(Argued  January  8,  1900;  decided  February  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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October  6, 1899,  affirming  a  decree  of  the  Surrogate's  Court 
of  the  pounty  of  Kings  refusing  to  admit  to  probate  the  will 
of  Isabella  Andrews,  deceased. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  G,  Reynolds  for  appellant.  The  testatrix  and  wit- 
nesses signed  at  the  end  of  the  will  within  the  meaning  of  the 
statute,  {^istera  of  Charity  v.  Kelly ^  67  N.  T.  415 ;  Schou- 
ler  on  Wills,  §  284 ;  Matter  of  Eagan,  N.  T.  L.  J.,  Jan.  19, 
1893 ;  TonneU  v.  Hall,  4  N.  Y.  144 ;  Hitchcock  v.  Thomp- 
son, 6  Hun,  279 ;  Matter  of  Dayger,  47  Hun,  127 ;  Matter 
of  Singer,  19  Misc.  Kep.  679 ;  Matter  of  Stokes,  31  L.  T.  Rep. 
552;  Matter  of  Coombs,  L.  R.:Jl  P.  &  0:^302;  Matter  of 
Kimpton,  3  S.  &  T.  427.)  Even  if  the  "  second  page  "  is  not, 
strictly  speaking  and  on  the  face  of  it,  a  part  of  the  body  of 
the  will  which  is  ended  and  signed  on  the  "  third  page,"  it  is 
then  to  be  considered  testamentary  matter,  which,  by  its  pag- 
ing and  its  being  joined  to  the  will  as  it  was  while  in  the  pos- 
session* of  testatrix,  and  when  executed  by  her,  is  identified 
and  demonstrated  so  far  as  to  be  deemed  incorporated  into  it 
{Matter  of  Almosnino,  1  S.  &  T.  508 ;  Matter  of  WatkinSj 
L.  E.  [1  P.  &  D.]  19 ;  Matter  of  PascaU,  L.  ^.  [1  P.  &  D.] 
606;  Van  Strauhenze  v.  Monck,  3  S.  &  T.  12;  Tonn^le  v. 
Hall,  4  N.  Y.  144;  Brown  v.  Clark,  77  N.  Y.  369;  Caulr 
field  V.  Sullivan,  85  N.  Y.  155.) 

Armour  C.  Anderson,  special  guardian,  for  infant  legatees. 
While  the  statute  requires  the  will  to  be  signed  at  the  end 
thereof,  these  words  should  be  taken  in  their  ordinary  and 
popular  signification  ;  in  other  words,  at  the  place  where  the 
testator  intended  to  stop,  not  on  the  last  or  back  page  of  the 
paper.  (Sistsrs  of  Charity  v.  Kelly,  67  N.  Y.  409 ;  People 
ex  rel.  v.  Roosevelt,  14  Misc.  Kep.  536 ;  Tompkins  v.  Hunter, 
149  N.  Y.  117 ;  Matter  of  Laudy,  78  Hun,  479 ;  Younger  v. 
Dxcffie,  94  N.  Y.  535  ;  Matter  of  Blair,  84  Hun,  581 ;  Mat- 
Ur  of  Whitney,  153  N.  Y.  259 ;  Uerter  v.  Mullen,  159  N. 
Y.  40 ;  Matter  of  Dayger,  47  Hun,  127 ;  Matter  of  Singer, 
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19  Misc.  Kep.  679.)  Admitting  that  the  statutory  provision 
controk  the  manner  of  subscribing  a  will,  the  will  in  this 
instance  was  properly  executed.  It  is  signed  at  the  end 
thereof.  (Gilbert  v.  ITnox^  52  N.  T.  125  ;  Younger  v.  Dujie, 
94  K  T.  639  ;  Matter  of  Braddock,  L.  R.  [1  P.  &  D.]  433 ; 
Bees  v.  Bees,  L.  E.  [3  P.  &  D.]  84.) 

Frederic  W,  Adee  for  respondents.  The  paper  propounded 
for  probate  is  not  subscribed  or  attested  in  the  manner  required 
by  the  Statute  of  Wills  of  the  state  of  New  York  (2  R.  S.  63, 
§  40).  The  refusal  of  the  surrogate  to  admit  the  instrument 
offered  to  probate  was  correct.  (  Willis  v.  Lowe,  5  Notes  of 
Cases,  428 ;  Matter  of  Par  slow,  5  Notes  of  Oases,  112 ;  Mat- 
ter of  Tookey,  5  Notes  of  Cases,  386 ;  Ayres  v.  Ayres,  5 
Notes  of  Cases,  375 ;  SweeUand  v.  Sweetland,  4  S.  &  T.  6 ; 
Smee  v.  Bryer,  6  Moore  P.  C.  404 ;  Matter  of  Powell,  4  S. 
ife  T.  34  ;  Matter  of  Wright,  4  S.  &  T.  35 ;  MatUr  of  Coombs, 
L.  R.  [1  P.  &  D.]  302  [1866] ;  Matter  of  Wray,  31  Wkly. 
Rep.  476.)  Strict  adherence  to  the  provisions  of  the  Statute 
of  Wills  prescribing  the  manner  of  their  execution  has  always 
been  required  by  the  courts  of  this  State.  {Dennett  v.  Taylor, 
5  Redf.  561 ;  McCord  v.  Lounsbury,  5  Dem.  68 ;  Sisters  of 
Charity  v.  KeUy,  67  N.  Y.  409 ;  Matter  of  O'Neil,  91 
N.  Y.  516;  MaUer  of  Conway,  124  N.  Y.  455.)  No 
evidence  upon  probate  can  remove  the  fatal  defects  in 
subscription  and  attestation  contained  in  the  propounded 
instrument.  {Matter  of  Hewitt,  91  N.  Y.  261.)  The  doc- 
trine of  incorporation,  ineffectually  evoked  on  behalf  of  the 
proponent  in  both  of  the  lower  courts,  has  no  bearing  upon 
the  case  on  appeal.  {Matter  of  O'Neil,  91  N.  Y.  516 ;  Mat- 
ter of  Conway,  124  N.  Y.  455 ;  Booth  v.  Baptist  Church, 
126  N.  Y.  215 ;  MaUer  of  Whitney,  153  N.  Y.  259 ;  Derv- 
nett  v.  Taylor,  5  Redf.  561 ;  TonneU  v.  EaU,  4  N.  Y.  140.) 
The  question  presented  is  not  an  open  one  in  this  court.  The 
statute  lias  always  been  strictly  construed,  and  the  will  must 
be  a  completed  whole,  signed  by  the  testator  and  witnesses  si 
flie  end  thereof.    {Matter  of  Conway,  124  N.  Y.  455 ;  MaU 
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ter  of  Blair,  152  N.  Y.  645 ;  Matter  of  Whitney,  153  N.  Y. 
259 ;  Mattet*  of  Hewitt,  41  N.  Y.  261 ;  Matter  of  a  Neil,  91 
N.  Y.  516.) 

Bartlett,  J.  This  case  comes  before  us  under  circum- 
stances so  unusnal  that  a  few  words  of  comment  may  not  be 
out  of  place. 

The  surrogate  of  Kings  county  refused  probate  to  the  will 
we  are  about  to  consider,  on  the  ground  that  it  was  not  sub- 
scribed at  the  end  thereof,  as  required  by  the  Statute  of  Wills. 
(2  K.  S.  63,  §  40 ;  2  Banks'  9th  Edition,  p.  1877.)  In  so 
doing,  he  followed  tlie  settled  law  of  this  court  for  years,  and 
many  well-reasoned  English  cases,  when  construing  a  statute 
similar  to  our  own.     (1  Vict.  ch.  26.) 

The  learned  Appellate  Division  affirmed  the  surrogate's 
decree  with  a  divided  conrt,  giving  utterance  at  the  same  time 
to  a  protest  both  emphatic  and  unanimous. 

The  opinion  states  that  the  conclusion  reached  was  solely 
under  the  stress  of  authority,  and  that,  unaided  by  the  light 
of  judicial  decisions,  a  contrary  result  would  have  followed. 
One  of  the  dissenting  justices  stated  that  while  he  recognized 
the  principle  of  stare  decisis,  cases  sometimes  arise  when  a 
judge  is  justified  in  refusing  to  follow  a  decision  of  the  court 
of  last  resort.  The  other  dissenting  justice  wrote  an  opinion 
in  which  he  succeeded  in  reaching  the  conclusion  that  neither 
the  Statute  of  Wills,  nor  the  cases  which  had  compelled  the 
majority  of  his  brethren  to  reluctantly  affirm  the  surrogate's 
decree,  called  for  any  such  result. 

As  the  opinion  of  the  Appellate  Division  concedes  that  the 
question  presented  is  not  an  open  one  in  this  cou^ t,  we  might 
well  content  ourselves  with  an  affirmance  of  the  judgment 
did  we  not  feel  constrained  by  judicial  courtesy  to  re-examine 
the  legal  situation  that  has  been  so  pointedly  called  to  our 
attention. 

It  has  long  been  the  settled  policy  of  this  state  to  require 
certain  formalities  to  bo  observed  in  the  execution  of  wills ; 
these  provisions  are  exceedingly  simple,  and  calculated  to  pre- 
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vent  frauds  and  .uncertainty  in  the  testamentary  dispositions 
of  property.  {Matter  of  O'Neil^  91  N.  Y.  520 ;  WiUi»  v. 
Lovye^  5  Notes  of  Cases,  428.) 

Section  40  (2  R.  S.  63 ;  2  Banks'  9th  Ed.  p.  1877)  reads  as 
follows :  "  Every  last  will  and  testament  of  real  or  personal 
property,  or  both,  shall  be  executed  and  attested  in  the  follow- 
ing manner :  1.  It  shall  be  subscribed  by  the  testator  at  the 
end  of  the  will :  2.  Such  subscription  shall  be  made  by  the 
testator,  in  the  presence  of  each  of  the  attesting  witnesses,  or 
shall  be  acknowledged  by  him,  to  have  been  so  made,  to  each 
of  the  attesting  witnesses:  3.  The  testator,  at  the  time  of 
making  such  subscription,  or  at  the  time  of  acknowledging 
the  same,  shall  declare  the  instrument  so  subscribed,  to  be  his 
last  will  and  testament.  4.  There  shall  be  at  least  two  attest- 
ing witnesses,  each  of  whom  shall  sign  his  name  as  a  witness, 
at  the  end  of  the  will,  at  the  request  of  the  testator." 

These  are  the  only  restrictions  imposed  upon  a  testator  when 
executing  his  will  and  they  appear  to  be  wise,  reasonable  and 
easily  understood. 

It  has  been  repeatedly  laid  down  as  the  rule  in  this  state,  in 
cases  we  shall  presently  discuss,  that  the  intention  of  the  tes- 
tator is  not  to  be  considered  when  construing  this  statute,  but 
that  of  the  legislature.  The  question  is  not  what  did  the  tes- 
tator intend  to  do,  but  what  has  he  done  in  the  light  of  the 
statute. 

It  is  undoubtedly  true  that  from  time  to  time  an  honest 
attempt  to  execute  a  last  will  and  testament  is  defeated 
by  failure  to  observe  some  one  or  more  of  the  statutory 
requirements. 

It  is  better  this  should  happen  under  a  proper  construction 
of  the  statute  than  that  the  individual  case  should  be  permit- 
ted to  weaken  those  provisions  calculated  to  protect  testators 
generally  from  fraudulent  alterations  of  their  wills. 

It  may  be  well,  before  examining  the  will  which  is  the  sub- 
ject of  this  appeal,  to  refer  to  a  few  of  the  cases  which  con- 
strue the  provision  of  the  statute  requiring  the  testator  and 
the  witnesses  to  subscribe  at  the  end  of  the  will. 
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In  SisUrs  of  Charity  v.  KeUy  (67  N.  Y.  409)  it  was  held 
that  the  provision  of  the  statute  requiring  the  testator  to  sub- 
scribe "  at  the  end  of  the  will "  means  the  end  of  the  instru- 
ment as  a  completed  whole,  and  where  the  name  is  written  in 
the  body  of  the  instrument,  with  any  material  portion  foUow- 
ling  the  signature,  it  is  not  properly  subscribed,  nor  can  it  be 
Claimed  that  the  portion  preceding  the  signature  is  valid  as  a 
will. 

In  Matter  of  O'Neil  (91  N.  T.  516)  a  printed  blank  was 
used  and  the  formal  commencement  was  printed  on  the  first 
page  and  the  formal  termination  printed  at  the  foot  of  the 
third  page.  The  entire  blank  space  was  filled  with  writing 
and  apparently  for  want  of  room  a  portion  of  a  paragraph 
containing  material  provisions  was  carried  over  to  and  the 
paragraph  finished  at  the  top  of  the  fourth  page ;  the  two 
portions  were  not,  however,  sought  to  be  connected  by  means 
of  a  reference  or  anything  indicating  their  relation  to  each 
other.  The  name  of  the  testator  was  written  at  the  end  of 
the  printed  form  and  the  names  of  the  witnesses  written  below 
the  formal  attestation  clause  on  the  third  page.  This  court 
held  that  there  was  no  legal  subscription  of  the  will  and 
affirmed  the  judgment  denying  probate. 

Chief  Judge  Eugeb,  who  wrote  the  opinion  of  the  court, 
said  :  "  While  the  primary  rule  governing  the  interpretation 
of  wills,  when  admitted  to  probate,  recognizes  and  endeavors 
to  carry  out  the  intention  of  the  testator,  that  rule  cannot  be 
invoked  in  the  construction  of  the  statute  regulating  their 
execution.  In  the  latter  case  coui*ts  do  not  consider  the  inten- 
tion of  the  testator,  but  that  of  the  legislature.  *  *  *  The 
statute  fixes  an  inflexible  rule,  by  which  to  determine  the 
proper  execution  of  all  testamentary  instruments.     *    *    * 

"  It  will  be  seen  in  all  of  the  cases  cited  there  was  no  reason 
to  doubt  the  testator's  intention  to  make  a  valid  disposition  of 
his  property,  and  yet  in  each  case  the  will  was  denied  probate, 
because  in  the  execution  thereof  the  testator  did  not  conform 
to  the  provisions  of  the  statute,  in  failing  to  place  his  signa- 
ture at  the  physical  end  of  the  will." 
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In  MaMer  of  Conway  (124  N.  Y.  455)  a  blank  form  was  used, 
the  whole  of  which  was  upon  one  side  of  the  paper.  A  space 
was  left  for  the  dispositions  to  be  made,  preceded  by  the  words 
"  I  give,  devise  and  bequeath  ray  property  as  follows."  The 
blank  space  was  filled  up  by  three  complete  devises ;  at  the 
end  of  the  last  was  underlined,  in  parenthesis,  the  words 
"  carried  to  back  of  will."  Upon  the  back  of  the  sheet  was 
written  the  word  "continued;"  following  it  were  various 
bequests  and  then  the  words  "  signature  on  face  of  the  will." 
The  signature  of  the  testator  appeared  at  the  end  of  the  tes- 
timonium clause  on  the  face  of  the  paper  and  those  of  the 
witnesses  under  the  attestation  clause.  It  was  held  by  the 
Second  Division  of  this  court  that  there  was  not  such  a  sub- 
scription and  signing  by  the  testator  as  required  by  the  statute, 
and  that  the  will  had  been  improperly  admitted  to  probate. 

Judge  Parker,  in  delivering  the  opinion  of  the  court,  said : 
**  The  aim  of  the  statute  is  to  prevent  fraud ;  to  surround  tes- 
tamentary dispositions  with  such  safeguards  as  will  protect 
them  from  alteration." 

The  learned  judge  also  declared  in  substance  that  the  admit- 
ted intention  of  the  testator  that  the  provisions  appearing  on 
the  page  following  his  signature  should  form  a  part  of  his 
will,  would  in  no  way  ailect  the  question  before  the  court. 

In  Matter  of  Whitney  (153  N.  Y.  259)  it  was  held  that  a 
will,  drawn  upon  a  printed  blank  covering  only  one  page,  and 
signed  by  the  testator  and  subscribing  witnesses  at  tlie  foot  of 
the  page,  is  not  subscribed  by  the  testator  at  the  end  of  the 
will,  as  required  by  the  statute,  when  the  blank  space  in  the 
printed  form  is  filled  up  by  subdivisions  marked,  respectively, 
"  First "  and  "  Second,"  followed  by  the  words  "  See  annexed 
sheet,"  and  additional  subdivisions  marked,  respectively, 
"  Third "  and  "  Fourth,"  are  written  on  a  separate  piece  of 
paper  attached  to  the  face  of  the  blank,  immediately  over  the 
first  and  second  subdivisions,  by  removable  metal  staples.  It 
was  held  that  the  question  presented  was  not  an  open  one  in 
this  court,  and  that  the  will  was  not  legally  subscribed. 

The  court  again  approved  the  doctrine  that  the  existence  of 
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good  f aitli  did  not  afiPect  the  qnestioD  pending,  as  the  intention 
of  the  legislature,  and  not  that  of  the  testator,  governed. 

In  Matter  of  Blaiv^  reported  in  84  Hun,  581,  this  court 
affirmed  the  judgment  of  the  General  Term,  iirst  department, 
on  the  opinion  below,  which  reversed  a  decree  of  the  Surro- 
gate's Court  admitting  the  will  to  probate.  Tliis  instrument 
consisted  of  eight  pages.  Tlie  testator  signed  at  the  bottom 
of  the  seventh  page,  and  tlie  witnesses  signed  at  the  end  of  a 
proper  witnessing  clause  at  the  top  of  the  eighth  page.  After 
the  place  for  the  signatures  of  the  witnesses,  but  before  they 
were  actually  signed  or  the  will  executed,  a  clause  was  added 
directing  the  executor  to  sell  at  private  sale  a  certain  piece  of 
real  estate,  and  to  devote  the  proceeds  of  sale  to  liquidating 
any  deficiency  in  interest  or  cash  bequests  under  the  will. 
The  will  was  then  executed,  as  before  stated,  and  the  testator 
signed  the  added  clause,  but  the  witnesses  did  not.  (152  K. 
T.  645.) 

In  each  of  the  cases  cited,  it  was  very  clear  that  the  will 
was  not  legally  subscribed,  and  that  to  have  admitted  it  to  pro- 
bate, by  yielding  to  the  suggestion  that  it  was  an  honest 
attempt  to  make  a  will,  would  have  been  a  practical  repeal  of 
the  statute  as  to  subscription  at  the  end  of  the  instrument. 

Our  present  Statute  of  Wills,  requiring  that  a  will  should 
be  subscribed  at  the  end  thereof,  is  similar  to  1  Victoria,  ch. 
26,  which  was  in  force  in  England  from  1837  until  1853, 
when  it  was  amended  by  15  and  16  Victoria,  ch.  24,  known 
as  ^'  Lord  St.  Leonard's  Act."  Prior  to  this  amendment,  the 
English  courts  construed  the  act  as  strictly  as  our  own  have 
the  present  Statute  of  Wills.  ( Willis  v.  Lowe^  5  Notes  of 
Cases,  428  ;  lie  Parslow,  Id.  112 ;  Re  Tookey,  Id.  386 ;  Ayrea 
V.  Ayres^  Id.  375  ;  Sweetland  v,  Sweetland^  4  8wabey&  Tris- 
tram, 6 ;  Smee  v.  Bryer,  6  Moore's  P.  C.  Cases,  404.)  In  the 
latter  case.  Lord  Langdale,  delivering  the  opinion  of  the 
court,  said  at  page  410 :  "  It  may  happen,  even  frequently, 
that  genuine  wills,  namely,  wills  truly  expressing  the  inten- 
tions of  the  testators,  are  made  witiiout  observation  of  the 
required   forms,  and   whenever  that   happens,  the  genuine 
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intention  is  frustrated  by  the  act  of  the  legislature,  of  which 
the  general  object  is  to  give  eflFect  to  the  intention.  The 
courts  must  consider  that  the  legislature,  having  regard  to  all 
probable  circumstances,  has  thought  it  best,  and  has,  there- 
fore, determined  to  run  the  risk  of  frustrating  the  intentions 
sometimes,  in  preference  to  the  risk  of  giving  eifect  to,  or 
facilitating,  the  formation  of  spurious  wills,  by  the  absence  of 
forms.  It  is  supposed,  and  that  autlioritatively,  that  the  evil 
of  defeating  the  intention  in  some  cases,  by  requiring  forms, 
is  less  than  the  evil  probably  to  arise  by  ^ving  validity  to 
wills  made  without  any  form  in  all  cases." 

The  reasoning  of  our  own  and  the  English  courts  finds  sup- 
port in  two  states  where  the  Statute  of  Wills  is  substantially 
the  same  as  in  New  York.  {Ilaya  v.  Harden^  6  Tenn.  St. 
409 ;  OUryni  v.  OUncy,  17  Ohio  St.  134.) 

We  come,  then,  in  view  of  the  law  as  it  now  stands,  to  the 
will  before  us. 

The  testatrix  was  an  unmarried  woman,  aged  about  sixty 
years;  she  left  her  surviving  no  nearer  relatives  than  first 
and  second  cousins ;  no  part  of  her  estate  is  given  to  any  rela- 
tive ;  a  stranger  to  her  blood  is  sole  executor;  the  will  is  in 
his  handwriting,  and  the  proceeds  of  sale  of  testatrix's  house 
and  lot  in  Brooklyn  are  given  one-half  to  him  and  one-half 
divided  equally  between  two  religious  societies.  In  addition 
to  this  the  testatrix  gave  eight  money  bequests,  four  to 
religions  societies  and  a  cemetery  and  the  others  to  persons 
not  of  her  blood.     These  bequests  aggregate  about  $4,200.00. 

The  residuary  clause  is  as  follows :  *'  The  rest,  residue  and 
remainder  of  my  estate  I  give  unto  my  executor,  to  make 
disposition  of  and  divide  in  such  manner  as  he  in  his  judg- 
ment may  deem  best  and  proper." 

No  undue  influence  is  charged. 

The  estate  is  estimated  at  about  fifteen  thousand  dollars. 
The  will  was  drawn  on  a  printed  blank,  being  one  piece  of 
paper,  consisting  of  a  sheet  of  four  pages,  the  two  leaves  of 
which  were  joined  from  top  to  bottom  on  the  left  side. 

The  formal  opening  part  of  the  will  is  printed  on  the  top 
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of  the  first  page,  leaving  the  rest  of  that  page  blank ;  the 
closing  part,  containing  the  clause  for  the  appointment  of  the 
executor,  and  that  which  follows,  including  the  attestation 
clause,  was  printed  on  the  top  of  the  second  page  of  the  first 
leaf,  leaving  the  rest  of  that  page  and  both  pages  of  the  second 
leaf  blank.  The  draftsman  filled  the  blank  on  the  first  page 
and  then  turaed  to  the  first  page  of  the  second  leaf,  being  the 
third  page  of  the  blank,  and  filled  that,  marking  it  at  the  top 
"  2nd  page."  He  then  turned  to  the  second  page  of  the  first 
leaf,  containing  the  closing  part  of  the  will  as  before  stated, 
in  print,  marked  it  at  the  top  "  3rd  page  "  and  completed  the 
instrument,  save  as  to  its  execution,  by  filling  the  blanks  at 
the  top  of  that  page,  except  the  blank  for  the  date,  which  was 
left  to  be  filled  in  at  the  time  of  execution. 

It  is  to  be  observed  that  a  complete  will  was  made  out  on 
the  two  sides  of  the  first  leaf,  being  the  first  and  second  pages 
of  the  blank ;  all  of  the  -first  side  of  the  third  leaf,  marked 
"  2nd  page  "  could  have  been  written  after  execution,  as  no 
sentence  thereof  is  continued  from  the  first  page  of  the  will, 
nor  carried  over  to  the  alleged  third  page  thereof.  The 
fourth  page  of  the  blank  could  have  been  written  over  in  the 
same  way. 

The  first  page  of  the  will  contains  the  money  legacies,  the 
direction  to  sell  the  real  estate  and  divide  the  proceeds  and  two 
legacies  of  personal  property. 

The  alleged  second  page  of  the  will  contains  bequests  of 
personal  property  and  the  residuary  clause. 

We  have  here  on  one  entire  piece  of  paper,  folded  so  as  to 
make  four  pages,  a  complete  will  so  far  as  form  goes,  on  the 
first  and  second  pages,  and  then  follows  on  the  third  page  of 
the  blank  and  after  the  signatures  of  testatrix  and  witnesses  on 
the  second  page  of  the  blank  a  page  marked  "  2nd  page,"  not 
connected  with  the  will  proper  in  any  way,  but  complete  by 
itself. 

The  question  is  not  whether  from  the  proofs  in  this  case  the 
J)age  following  the  signatures  of  the  will  is  in  fact  a  part  of 
testatrix's  will  by  reason  of  her  established  intention,  but  is 
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the  instrument  so  drawn,  subscribed  at  the  end  thereof  as  the 
statute  commands. 

We  are  of  opinion  that  it  is  not  legally  subscribed,  and  that 
to  hold  otherwise  would  open  the  door  to  gross  fraud  and  be 
contrary  to  the  statute  and  the  settled  law. 

It  was  suggested  on  the  argument  of  this  case  that  the  eflFect 
of  the  Statute  of  Wills,  as  strictly  construed  by  this  court,  is  to 
defeat  the  intention  of  Inany  testators,  while  the  fraudulent 
addition  to  wills  was  a  crime  of  rare  occurrence. 

The  fallacy  of  this  argument  consists  in  overlooking  the  fact 
that  the  number  of  frauds  prevented  by  our  wise  and  simple 
statute  can  never  be  known. 

We  might  as  well  ask  how  many  commercial  crimes  have 
been  prevented  by  the  Statute  of  Frauds. 

The  case  at  bar  is  one  of  the  strongest  illustrations  of  the 
wisdom  of  the  Statute  of  Wills  that  has  ever  come  to  the 
attention  of  this  court. 

With  a  complete  will  on  the  first  and  second  pages  of  a 
blank  containing  four  pages,  there  is  nothing  to  prevent  filling 
up  the  vacant  third  and  fourth  pages  with  any  number  of 
additional  provisions,  including,  as  in  this  case,  a  residuary 
clause  allowing  an  executor  to  dispose  of  the  residue  in  such 
manner  as  he  deemed  proper. 

The  defeat  of  testamentary  intention  in  a  few  cases  is  not 
due  to  the  statute,  or  the  construction  of  it  by  the  courts,  but 
to  the  fact  that  scriveners  and  other  laymen,  ignorant  of  the 
simple  and  clear  provisions  of  the  statute,  are  permitted  to 
draw  wills. 

It  is  urged  with  much  ability,  by  the  learned  senior  counsel 
for  the  appellants,  that  the  alleged  second  page  of  this  will  can 
be  read  into  it  by  invoking  the  doctrine  of  incorporation  as 
established  in  England  and,  to  some  extent,  in  this  state. 

We  are  of  opinion  that,  under  the  facts  here  disclosed,  that 
doctrine  has  no  application  ;  if  it  were  otherwise,  the  evasion  I 
of  the  statute  would  be  so  easily  accomplished  as  to  render  itsi 
repeal  unnecessary.  I 

We  have  to  say  in  conclusion  that  it  is  quite  possible  we 
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have  given  to  this  appeal  undue  importance,  involving,  as  it 
does,  a  question  of  law  settled  in  this  court,  but  we  desire  to 
express  in  the  most  emphatic  manner  our  approval  of  the 
Statute  of  Wills  as  now  construed. 

The  order  appealed  from  should  be  affirmed,  with  costs  to 
respondent  and  special  guardian  to  be  paid  out  of  tlie  estate. 

Pabker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martii^  and 
Vann,  JJ.,  concur. 

Order  affirmed. 


8162  663         Charles  F.  Schoepfun,  Respondent,  v.  Michael  J.  Coffey, 

Appellant. 

1.  Libel  —  Question  of  Insufficiency  of  Complaint  Cannot  be 
Raised  for  First  Time  on  Appeal.  It. seems,  that  a  complaint  which, 
after  stating  slanderous  words  alleged  to  have  been  spoken  by  the  defend- 
ant in  the  presence  of  certain  reporters,  alleges  that  "  thereby  "  the  defend- 
ant caused  such  statements  to  be  printed  and  published,  and  which 
contains  no  direct  allegation  that  he  caused  them  to  be  printed  and  pub- 
lished, does  not  allege  a  cause  of  action  against  him  for  libel;  but  as  the 
question  of  its  insufl3ciency  was  not  presented  by  any  proper  objection  or 
exception  in  the  court  below,  it  cannot  be  raised  for  the  first  time  in  the 
Court  of  Appeals. 

2.  Speaking  Words  which  Another  Publishes.  The  mere  speaking 
of  words  in  the  presence  of  third  persons  that  are  not  actionable  per  se  and 
which  at  most  would  amount  to  a  mere  slander,  even  if  special  damages 
were  alleged,  is  not  the  proximate  cause  of  an  injury  alleged  to  have  been 
sustained  by  their  subsequent  publication  in  newspapers  by  such  persons 
when  he  who  utters  them,  in  no  manner  procured,  requested,  commanded 
or  induced  their  printing,  and  he  cannot  be  made  responsible  therefor  in 
an  action  for  libel. 

8.  Evidence — Sufficiency  to  Show  Connection  with  Publication 
of  Libel.  Where  the  evidence  in  an  action  for  libel,  at  most,  only  estab- 
lishes^ that  a  person  whom  defendant  knew  to  be  a  reporter  asked  him  as 
to  a  report  which  was  in  circulation  concerning  the  matters  alleged  in  the 
complaint,  stating  that  he  understood  that  defendant  had  asserted  the 
facts  which  were  subsequently  published,  and  the  latter  admitted  having 
done  so,  there  being  no  proof  that  the  latter's  statement  was  made  for 
publication,  nothing  having  been  said  on  the  sobject,  and  there  being 
other  evidence  tending  to  show  that  defendant  did  not  intend  that  it 
should  be  published  and  had  no  design  to  prociire  its  publication,  the 
refusal  of  the  trial  court  to  grant  a  nonsuit  or  to  direct  a  verdict  for 
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defendant  is  iseversible  error,  upon  the  ground  that  the  proof  was  insufQ- 
cient  to  establish  a  pause  of  action  against  him  for  libel. 

4.  Record  on  Appeal.  -  The  Court  of  Appeals  is  confined  to  and  con- 
trolled by  the  record  on  appeal  and  cannot  correct  even  an  obvious  error, 
contained  in  an  expeption  appearing  upon  a  record,  which,  if  imperfect, 
should  have  been  C9rrected  by  the  appellant. 

5.  Sufficiency  pf  Evidence.  A  mere  conjecture  or  suspicion  that 
defendant  in  an  action  for  libel  communicated  slanderous  statements  to 
another,  for  the  purpose  of  their  publication,  is  not  enough  to  authorize 
the  submission  of  the  question  as  one  of  fact  to  a  jury,  since  a  mere  scin- 
tilla of  evidence  is  not  sufficient. 

6.  Evidence  of  Plaintiff's  Consent  to  Publication  of  Libel. 
Ppou  the  trial  of  an  action  for  libel,  an  exception  by  defendant  to  the 
striking  out  of  evWence  received  without  objection,  that  the  alleged  libel- 
ous articles  were  prihted  and  published  with  plaintifTs  consent,  is  well 
taken,  as  defendant  was  entitled  to  have  it  retained  in  the  case  and  con- 
sidered by  the  jury. 

7.  Cause  of  Action— Penal  Code,  §  254a.  An  action  framed  as  one 
for  libel,  but  which  cannot  be  maintained  as  such,  cannot  be  sustained  as 
an  action  under  section  254a  of  the  Penal  Code,  declaring  that  one  who 
willfully  makes  to  an  employee  of  a  publisher  of  a  newspaper  a  statement 
concerning  any  person,  which  if  published  therein  would  be  a  libel,  is 
guilty  of  a  misdemeanor. 

Scho&pJUn  V.  Coffey,  25  App.  Div.  488,  reversed. 

(Argued  JaikfUry  24,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  fourth  judicial  department,  entered 
February  21,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Cunneen  for  appellant.  The  defendant's  motion  to 
dismiss  the  complaint  at  the  beginning  of  the  trial  should 
have  been  granted,  as  the  complaint  alleged  no  cause  of  action. 
{Laidlaw  v.  Sage,  158  N.  Y.  73;  Ward  v.  Weeks,  7  Bing. 
211 ;  Olmsted  v.  Brown,  12  Barb.  657 ;  Bmaell  v.  Elmore, 
48  N.  Y.  564;  FowUs  v.  Bowm,  30  N.  Y.  20 ;  TervnUigiyr 
V.  Wands,  17  Nl  Y.  57;  Raines  v.  N.  Y.  P.  Co.,  92  Hun, 
615.)    There  was  no  amendment  of  the  pleadings  upon  the 
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trial,  and  the  learned  judge  erred  in  submitting  the  action  to 
tlie  jury  as  one  of  libel,  as  there  was  no  allegation  in  the  com- 
plaint that  the  plaintiff  had  published  the  article  complained 
of.  {Steoens  v.  Mayer^  84  N.  Y.  296  ;  Arnold  v.  A^igeU,  62 
N.  T.  508 ;  HoUister  v.  Engleha/rt,  11  Hun,  446.)  One  is  not 
liable  for  the  consequences  of  his  own  wrong  caused  by  the 
act  of  another,  even  though  the  original  wrongdoer  "  intended 
and  expected  and  contemplated  "  such  result.  {Robertson  v. 
N,  Y.  P.  Co.,  2  App.  Div.  49.) 

If  orris  Morey  for  respondent.  There  was  a*cause  of  action 
for  libel  stated  in  the  complaint  and  proved  by  the  evidence. 
{FowUs  V.  Bowen,  30  N.  Y.  20 ;  Titus  v.  Sumner,  44  N.  Y. 
266;  Turton  v.  N.  Y.  E.  Co.,  144  N.  Y.  144;  Moore  v. 
Fromcis,  121  N.  Y.  199 ;  Mattice  v.  Wilcox,  147  N.  Y.  624 ; 
Townshend  on  Slander  &  Libel,  §§  180,  181 ;  Hamilton  v. 
Eao,  81  N.  Y.  116 ;  Johnson  v.  SyneU,  89  Hun,  192 ;  Slielhy 
V.  S.  P.  <&  P.  Assn.,  38  Hun,  474 ;  Morey  v.  M.  J.  Assn., 
123  N.  Y.  207.)  The  allegation  of  the  complaint,  that  the 
defendant  originated  and  furnished  the  libel  and  caused  its 
publication,  is  the  legal  equivalent  of  an  allegation  that  he 
published  it.  What  one  causes  to  be  done  by  or  through 
another  is  done  by  himself.  {Thomxis  v.  Rumsey,  6  Johns. 
26 ;  Dole  v.  Lyon,  10  Johns.  447 ;  Hamilton  v.  Eno,  81  N. 
Y.  116 ;  Yourrums  v.  Smith,  153  N.  Y.  214 ;  Odgers  on  Libel 
&  Slander,  155, 157 ;  Townshend  on  Libel  &  Slander,  §§  104, 
115 ;  Clay  v.  People,  86  111.  147 ;  Miller  v.  BuUer,  6  Gush. 
71 ;  Loibel  v.  Breidenhach,  78  Wis.  49  ;  Adams  v.  Kelly,  R. 
&  M.  157 ;  Bond  v.  Douglass,  7  C.  &  P.  626.)  The  falsity 
of  the  libel  was  presumed,  and  no  evidence  thereof  was 
required.  {Hunt  v.  Bennett,  19  N.  Y.  173 ;  Klinch  v.  CoUby, 
46  N.  Y.  427 ;  Byam  v.  Collins,  111  N.  Y.  160 ;  Bergm^rm 
V.  Jones,  94  K  Y.  51 ;  Warner  v.  P.  P.  Co.,  132  N.  Y.  181 ; 
Holmes  v.  Jones,  147  N.  Y.  59 ;  Smith  v.  Matthews,  152  N. 
Y.  152 ;  Kanoowski  v.  Pitass,  20  App.  Div.  118.)  The  ques- 
tion as  to  whether  the  libel  was  wantonly,  carelessly,  recklessly, 
maliciously,  or  in  bad  faith  caused  to  be  published  by  the 
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defendant,  and  whether  the  plaintiff  was  entitled  to  punitive 
damages,  was  wholly  and  peculiarly  a  question  for  the  jury. 
{Byam  v.  CoUinSj  111  N.  Y.  150;  Holmes  v.  JoneSy  121  N. 
Y.  467;  Smith  v.  Matthews,  152  N.  Y.  152.) 

Maetin,  J.  This  action  was  for  both  slander  and  libel. 
The  complaint  contains  five  counts.  The  first  and  fifth  are 
for  libel  and  the  remainder  for  slander.  Upon  the  trial 
the  court  held  that  the  complaint  did  not  state  a  cause  of 
action  for  slander,  as  the  words  alleged  were  not  actionable 
2)er  se  and  no  special  damages  were  averred.  From  this  deter- 
mination no  appeal  was  taken.  The  case  was,  however,  sub- 
mitted to  the  jury  as  an  action  for  the  libel  charged  in  the 
first  and  fifth  counts  of  the  complaint. 

These  counts  in  substance  cliarge  that  on  the  fifteenth  day 
of  May,  1896,  at  Albany,  the  defendant  maliciously  spoke  and 
published  concerning  the  plaintiff  the  false  and  defamatory 
words  following :  "  An  indictment  has  been  issued  against 
Schoepflin  (meaning  this  plaintiff)  by  the  grand  jury  of  Albany 
county  in  connection  vrith  Campbell's  ice  bill,  and  a  warrant 
is  out  for  his  arrest ; "  "I  know  that  an  indictment  has  been 
found  against  Schoepflin  (meaning  this  plaintiff)  by  the  grand 
jury  in  connection  with  Campbell's  ice  bill,  from  the  best 
authority  in  the  world ;  I  would  gamble  on  it,"  meaning  and 
declaring  thereby  that  he  knew  the  grand  jury  of  Albany 
county  had  found  an  indictment  against  the  plaintiff,  who  was 
then  a  member  of  the  legislature,  for  corrupt  and  criminal 
conduct  in  connection  with  a  bill  which  had  been  introduced 
and  was  pending  in  the  assembly ;  that  such  statements  were 
made  in  the  presence  of  G.  Edward  Graham,  and  in  the  pres- 
ence of  G.  Edward  Graham  and  Lewis  J.  Seabold ;  and  that 
Graham  was  the  manager  of  the  Associated  Press  at  Albany, 
and  Seabold  was  a  reporter  and  news-gatherer  for  the  New 
York  World.  It  then  averred,  "and  thereby  defendant 
caused  said  false  and  defamatory  statement  to  be  printed  and 
published  in  most  of  the  daily  newspapers  of  the  state  of  New 
York  and  in  the  said  New  York  World." 


16  ScHOEPFLiN  V.  Coffey.  [Feb., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  162. 

The  first  question  argued  was  whether  the  complaint  alleged 
a  canse  of  action  against  the  defendant  for  libel.  It  is  to  be 
observed  that  after  stating  the  slanderous  words  which  were 
alleged  to  have  been  spoken  in  the  presence  of  Graham  and 
Seabold,  and  the  fact  that  they  were  reporters,  the  plaintiff 
alleges  that  thereby  the  defendant  caused  those  statements  to 
be  printed  and  published.  The  complaint  contains  no  direct 
allegation  that  the  defendant  caused  them  to  be  printed  and 
published,  but  after  stating  certain  premises  which  included 
the  speaking  of  the  words  in  the  presence  of  the  reporter  and 
manager  of  the  Associated  Press,  it  is  averred  as  a  conclusion 
from  the  preceding  allegations,  but  not  as  a  fact,  that  the 
defendant  thereby  caused  the  statements  to  be  printed  and 
published.  Obviously,  the  word  "  thereby  "  was  used  in  the 
sense  of  by  that  means,  or  in  consequence  of  the  preceding 
allegations,  mid,  hence,  the  averment  was  of  a  conclusion  as 
to  the  effect  or  result  of  the  facts  previously  alleged.  If  they 
were  untrue,  the  plaintiff  could  not  be  convicted  of  perjury 
for  falsely  alleging  and  verifying  an  averment  that  the  defend- 
ant caused  the  statements  made  by  him  to  be  printed  and  pub- 
lished, as  he  made  no  such  allegations,  but  merely  stated  his 
deduction  from  the  preceding  facts.  Obviously  the  com- 
plaint contains  no  sufficient  allegation  that  the  defendant 
caused  the  printing  or  publication  of  the  words  spoken,  to 
constitute  a  cause  of  action  against  him  for  libel. 

We  have,  however,  searched  the  record  in  vain  to  find  any 
proper  objection  or  exception  which  enables  the  defendant 
upon  this  appeal  to  avail  himself  of  the  insufficiency  of  the 
complaint.  To  raise  that  question  it  was  necessarj^  that  an 
objection  to  its  sufficiency  should  have  been  taken,  and  the 
ground  upon  which  it  was  claimed  to  be  insufficient  should 
have  been  brought  to  the  attention  of  the  court.  It  is  not  a 
fatal  objection  on  appeal  that  the  cause  was  tried  outside  the 
pleadings  in  the  absence  of  some  specific  objection  to  that 
course.  Parties  may,  if  they  so  elect,  depart  from  the  iteues 
made  by  the  pleadings  and  try  other  questions  relating  to 
the  merits  of  the  controversy  by  consent  or  acquiescence. 
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[Farmers'  Z.  c6  T.  Co.  v.  Housatonic  R,  R.  Co.,  152'N.  Y. 
251.)  As  the  question  of  the  sufficiency  of  the  complaint  was 
not  properly  raised  in  the  court  below,  it  cannot  be  raised 
here  for  the  first  time. 

The  flext  question  presented  is  whether  the  proof  was  suffi- 
cient to  justify  the  court  in  submitting  to  the  jury  the  ques- 
tion whether  the  defendant  caused  or  procured  the  publica- 
tion of  the  alleged  libel.  In  discussing  this  question,  we 
shall  assume  that  a  person  who  requests,  procures  or  directs 
another  to  publish  a  libel,  or  connives  at  or  assists  in  its  pub- 
lication, is  liable  therefor. .  But  to  justify  a  jury  in  finding 
a  defendant  liable  for  such  publication,  therjB  must  be  some 
evidence  that  it  was  procured  by  him,  or  that  he  was  guilty 
of  some  affirmative  act  which  secured  or  induced  it.  The 
mere  speaking  of  words  in  the  presence  of  third  persons  that 
are  not  actionable  per  Be  would  at  most  amount  to  a  mere 
slander,  even  if  special  damages  were  allege^,  and  their  repe- 
tition or  the  printing  and  publication  of  them  by  the  inde- 
pendent act  of  a  third  party,  would  not  render  the  person 
speaking  them  responsible  therefor. 

It  is  too  well  settled  to  be  now  questioned  that  one  who 
titters  a  slander,  or  prints  and  publishes  a  libel,  is  not  responsi- 
ble for  its  voluntary  and  unjustifiable  repetition,  without  his 
authority  or  request,  by  others  over  whom  he  has  no  control 
and  who  thereby  make  themselves  liable  to  the  person  injured, 
and  that  such  repetition  cannot  be  considered  in  law  a  neces- 
sary, natural  and  probable  consequence  of  the  original  slander 
or  libel.  (Newall  on  Defamation,  245 ;  Moak's  [Jnderhill 
on  Torts,  145;  M'Gh^egor  v.  Thwaitea,  3  B.  &  C.  35.)  The 
remedy  in  such  a  case  would  be  against  the  party  who  printed 
and  published  the  words  thus  spoken,  and  not  against  the  one 
speaking  them,  as  a  person  is  not  liable  for  the  independent 
illegal  acts  of  third  persons  in  publishing  matters  which  may 
have  been  uttered  by  him,  unless  they  are  procured  by  him 
to  be*  published,  or  he  performed  some  act  which  induced 
their  publication.  ( Ward  v.  Weeks,  7  Bing.  211 ;  Olmsted 
V.  Brown^  12  Barb.  657.)  The  repetition  of  defamatory 
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language  by  another  than  the  first  publisher  is  not  a  natural 
consequence  of  the  first  publication,  and,  therefore,  the  loss 
resulting  from  such  repetition  is  not  generally  attributable  to 
the  first  publisher.  This  rule  is  based  upon  the  principle  that 
every  person  who  repeats  a  slander  is  responsible  for  tRe  dam- 
age caused  by  such  repetition,  and  that  such  damage  is  not 
the  proximate  and  natural  consequence  of  the  first  publication 
of  the  slander.  \  {Bassell  v.  Elmore^  48  N.  Y.  564;  Fowles 
V.  Bowen,  30  N.  Y.  20 ;  Terwilliger  v.  Wa^idsy  17  N.  Y.  57, 
58  ;  Laidlaw  v.  Sage,  158  N.  Y.  73.) 

In  the  latter  case  the  question  of  proximate  cause  was  con- 
sidered, and  it  was  held  that  it  was  applicable  to  actions  of 
tort,  and  tliat  the  proximate  cause  of  an  event  was  that  which 
in  a  natural  and  continuous  sequence,  unbroken  by  any  new 
cause,  produces  the  event  complained  of,  and  without  which 
it  would  not  have  occurred.  Applying  the  principle  of  those 
cases  to  the  question  under  consideration,  it  becomes  obvious 
that  the  speaking  of  the  words  by  the  defendant  was  not  the 
proximate  cause  of  the  injury  the  pldntiflE  sustained  by 
reason  of  their  publication  in  the  various  newspapers  of  the 
state.  We  have  examined  the  case  of  Yourncma  v.  Sraith 
(153  N.  Y.  214),  which  is  so  firmly  relied  upon  by  the  plaintiif , 
but  do  not  find  any  principle  decided  there  which  is  in  con- 
flict with  the  doctrine  already  stated.  There  the  person  who 
ordered  the  matter  printed  informed  the  printer  that  he 
desired  it  for  the  purpose  of  circulation.  Under  those  cir- 
cumstances it  was  held  that  the  printer  was  liable. 

The  record  in  this  case  seems  to  be  entirely  barren  of  proof 
that  the  defendant  in  any  way  procured,  requested,  com- 
manded or  induced  the  printing  of  the  matters  set  forth  in  the 
complaint.  The  most  that  was  established  was  that  a  person 
whom  the  defendant  knew  to  be  a  reporter  asked  him  as  to  a 
report  which  was  in  circulation  concerning  the  matters  alleged 
in  the  complaint,  stating  that  he  understood  the  defendant 
had  asserted  the  facts,  which  were  subsequently  published, 
and  the  latter  admitted  having  done  so.  There  is,  however, 
no  proof  that  his  statement  was  made  for  publication,  but,  on 
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the  contrary,  the  proof  was  that  nothing  was  said  upon  the 
subject.  There  is  also  other  evidence  of  the  defendant  which 
tends  to  show  that  he  did  not  intend  that  it  should  be  pub- 
lished and  had  no  design  to  procure  its  publication.  We  are 
of  the  opinion  that  the  court  erred  in  denying  the  defendant's 
motion  for  a  nonsuit,  and  in  not  directing  a  verdict  for  him 
upon  the  ground  that  the  proof  was  insufljcient  to  constitute 
a  cause  of  action  against  him  for  libel. 

On  the  trial  the  learned  judge  charged  the  jury  to  the 
effect  that  the  plaintiff  had  testified  that  the  defendant  admit- 
ted that  he  made  the  statements  alleged  ^w*  publication  by  the 
Associated  Press,  and  submitted  that  supposed  evidence  to  it 
upon  the  question  as  to  the  defendant's  having  procured  the 
publication  of  the  articles  complained  of.  No  such  evidence 
is  contained  in  the  record.  It  is  manifest  from  the  opinion  of 
the  Appellate  Division  that  it  found  no  such  proof.  To  this 
portion  of  the  charge  the  defendant  excepted.  The  excep- 
tion, as  printed  in  the  record,  is  apparently  meaningless. 
That  the  appellant  is  right  in  his  contention  that  the  words 
"  denial "  and  "  indictment "  therein  were  not  the  words  used 
in  taking  the  exception,  but  that  "effect"  and  "admission" 
were  those  employed  there  can  be  little  doubt.  The  respond- 
ent, while  claiming  that  the  exception  must  be  considered  as 
it  is  printed  in  the  record,  does  not  deny  that  these  errors 
exist.  Still,  as  we  are  confined  to,  and  must  be  controlled  by, 
the  record,  which,  if  imperfect,  should  have  been  corrected 
by  the  appellant,  those  errors  in  the  charge  are  not  before  us, 
although  they  were  considered  by  the  court  below.  We  can- 
not, however,  assent  to  the  conclusion  of  that  court  upon  the 
question. 

It  seems  doubtful  if  'the  trial  court  would  have  submitted 
the  case  to  tlie  jury  except  for  its  misapprehension  as  to  the 
admission  of  the  defendant,  as  without  that  supposed  evi- 
dence the  proof  was  insufficient  to  permit  a  legitimate  infer- 
ence by  the  jury  that  the  communication  by  the  defendant 
was  made  for  the  purpose  of  its  publication  by  the  Associated 
Press.     It  may  be  conjectured  or  suspected  that  he  thought  it 
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might  be  published,  but  that  was  not  sufficient  to  make  him 
liable.  It  is  not  enough  to  authorize  the  submission  of  a 
question  as  one  of  fact,  to  a  jury,  that  there  is  a  scintilla  of 
evidence  or  a  mere  surmise,  and  where  the  jury,  at  most, 
could  only  conjecture  that  the  act  was  performed  by  the 
defendant  for  that  purpose  it  should  be  withheld  from  it. 
"  Insufficient  evidence  is,  in  the  eye  of  the  law,  no  evidence." 
"  The  law  demands  proof,  and  not  mere  surmises."  {Bavlec 
V.  N.  Y.  dh  H.  Ji,  R.  Co.,  59  K  Y.  356,  366;  PoUock  v. 
Pollock,  71  N.  Y.  137,  153;  Bond  v.  Smith,  113  N.  Y.  378, 
385 ;  CoAell  v.  N.  Y.  C.  &  11.  R.  R.  R.  Co.,  75  N.  Y.  330; 
Dubois  V.  City  of  Kingston,  102  N.  Y.  219 ;  Pauley  v.  S. 
G.  &  L.  Co.,  131  N.  Y.  90,  98.) 

Proof  was  given  upon  the  trial  which  tended  to  show  that 
the  articles  printed  and  published  in  the  several  newspapers 
were  sent  out  by  the  manager  of  the  Associated  Press  with 
the  consent  and  by  the  authority  of  the  plaintiff.  After  this 
evidence  had  been  received  without  objection,'  it  was  stricken 
out  by  the  court  and  the  defendant  excepted.  If  the  plain- 
tiff consented  to  or  authorized  the  publication  complained  of, 
he  cannot  recover  for  any  injury  sustained  by  reason  of  the 
publication  he  authorized.  We  think  the  defendant  was 
entitled  to  have  this  evidence  retained  in  the  case  and  con- 
sidered by  the  jury,  and  that  his  exception  to  the  action  of 
the  court  in  striking  it  out  was  well  taken. 

The  learned  Appellate  Division  held,  and  the  respondent 
still  insists,  thaticven  if  this  action  cannot  be  maintained  as  an 
action  for  libel,  it  may  be  sustained  as  an  action  under  section 
254a  of  the  Penal  Code.  That  section  provides  :  "  Any  per- 
son who  willfully  states,  delivers  or  transmits  by  any  means 
whatever  to  any  manager,  editor,  publisher,  reporter  or  other 
employee  of  a  publisher  of  any  newspaper,  magazine,  publica- 
tion, periodical  or  serial  any  statement  concerning  any  person 
or  corporation  which,  if  published  therein,  would  be  a  libel, 
is  guilty  of  a  misdemeanor."  The  answer  to  this  proposition 
is  that  no  such  action  was  stated  in  the  complaint  or  intended 
by  the  plaintiff.     If  we  were  to  assume  that  the  prohibition 
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of  this  statute  conferred  upon  a  person  against  whom  a  libel 
was  directed,  authority  to  bring  an  action  for  the  wrong  pro- 
hibited, still,  it  would  be  quite  remarkable  if  the  plaintiff 
could  commence  an  action  for  a  cause  which  exists  by  virtue 
of  the  common  law,  and  recover  upon  an  entirely  different  one 
existing,  if  at  all,  under  the  statute.  We  think  the  judgment 
cannot  l^e  sustained  upon  that  ground. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Vann,  J.  I  concur  in  the  result  because  the  defendant  was 
entitled  to  have  the  evidence,  tending  to  show  that  the  article 
in  question  was  sent  out  by  the  manager  of  the  ^Associated 
Press  with  the  consent  of  the  plaintiff,  retained  in  the  record 
and  considered  by  the  jury.  I  dissent  from  the  conclusion 
that  -the  evidence,  which  tended  to  show  that  the  defend- 
ant uttered  the  injurious  words  to  a  newspaper  reporter,  in 
response  to  questions  put  by  him,  when  he  knew  him  to  be  a 
reporter,  and,  although  acquainted  with  him  for  years,  had 
never  conversed  with  him  except  as  a  collector  of  news  for 
publication,  presented  no  question  for  the  jury  as  to  whether 
he  intended  to  cause  or  promote  the  publication  of  the  words 
spoken  under  the  circumstances  mentioned. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Cullkn  and  Werner, 
JJ-,  concur  with  Martin,  J.,  and  Vann,  J.,  concurs  in  result 
in  memorandum. 

Judgment  reversed,  etc. 


Norman  Getman  et  al.,  as  Administrators  of  John  A.  Shoe- 
maker, Deceased,  Respondents,  v.  The  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

1.  Contributory  Nkgt.igence  —  Mistake  op  Judgment  in  Imminent 
Peril.  Upon  the  trial  of  an  action  against  a  railroad  company  for  dam- 
ages for  the  death  of  plaintiff's  intestate  occurring  at  one  of  its  cross- 
ings, that  deceased  was' in  a  position  of  imminent  danger  is  not  suffi- 
ciently established  where  the  undisputed  evidence  shows  that  he  was 
In  good  health,  entirely  familiar  with  the  crossing,  was  driving  a  gentle 
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horse  at  a  walk,  or  slow  trot,  and  saw  the  train  by  which  he  was  struck 
approaching  at  a  speed  of  from  forty  to  fifty  miles  an  hour  when  it  was  still 
two  hundred  feet  from  the  crossing,  and  when  the  head  of  his  horse  was 
within  six  feet  of  the  nearest  rail,  there  being  nothing  in  the  surroundings  to 
confuse  him,  and  the  circumstances  indicating  that  he  first  intended  to 
jump  from  the  wagon  and  then  changed  his  mind  and  whipped  up  his  horse, 
intending  to  cross  in  front  of  the  train  ;  and  a  charge  to  the  jury  stating 
the  legal  principle  applicable  to  a  mistake  of  judgment,  committed  by 
one  placed  in  such  a  position  by  the  negligence  of  another,  is  reversible 
error,  as  it  permits  a  finding  that  the  deceased  was  free  from  contributory 
negligence,  when  the  evidence  does  not. 

2.  Burden  op  Proof.  The  burden  is  upon  plaintiffs,  in  an  action  to 
recover  for  the  negligent  killing  of  their  intestate,  to  show  that  the  latter 
acted  with  reasonable  care  under  the  circumstances. 

Oetman  v.  2>.,  X.  A  W,  R  R  Go,,  87  App.  Div.  630,  reveraed. 

(Argued  January  18,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  31,  1899,  aflBrming  a  judgment  in  favor  of  plaintiflFs 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WUliain  Kernan  and  Leslie  W,  Keman  for  appellant. 
Plaintiffs'  intestate  was  guilty  of  carelessness  and  negligence 
which  caused  the  accident.  This  was  shown  by  all  the  evi- 
dence, and  there  was  no  evidence  to  the  contrary.  The  court 
should  have  so  held  when  requested  by  the  counsel  for  the 
defendant.  {Wihox  v.  li.,  W.  <&  0,  R,  R,  Co,,  39  N.  T. 
358 ;  Reynolds  v.  iV^.  Y.  G.  <&  IL  R,  R.  R,  Co.,  58  N.  Y. 
248 ;  Heaney  v.  Z.  7.  R,  R,  Co,,  112  N.  Y.  122 ;  CuUen  v. 
D,  &  H,  C  Co,,  113  N.  Y.  667;  Rodrian  v.  JST,  Y,,  N,  H, 
&  H,  R,  R.  Co,,  125  N.  Y.  526 ;  Moore  v.  N,  Y.  C  cfe  H. 
R,  R.  R.  Co.,  42  N.  Y.  S.  R.  489 ;  Bates  v.  iV^.  Y,  C.  (6  IT.  R. 
R.  R.  Co.,  84  Hun,  287 ;  Durkee  v,  D,  cfe  //.  C,  Co.,  88  Hun, 
471 ;  Bu  Bois  v.  N,  Y,  C,  cfe  H,  R.  R.  R.  Co.,  88  Hun,  10 ; 
Ma/rtin  v.  N.  Y,  C.  <&  H.  R.  R.  R.  Co.,  50  N.  Y.  S.  R.  553.) 
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A.  B.  Steele  for  respondents.  The  plaintiffs'  intestate  was 
not  guilty  of  contributorj  negligence.  The  circumstances 
surrounding  the  accident  were  such  that  that  question  was 
one  of  fact  for  the  jury,  and  the  jury  found  for  the  plaintiflfs. 
{Casey  v.  N.  T.  G.  &  H,  R,  B.  B.  Co,,  78  N.  Y.  518; 
Ernst  V.  Uudeon  Biver  B.  B.  Co.,  39  N.  Y.  61 ;  KUsevger 
Y.N,  r:  i&  H.  B.  B.  Co.,  56  l^.Y.  5SS;  Kane^.N.  Y.,N. 
KdkH.B.  B.  Co.,  132  N.  Y.  160 ;  Oldenburg  v.  N.  Y.  C 
<&  H.  B.  B.  B.  Co.,  124  N.  Y.  414 ;  Palmer  v.  N.  Y.  C.  cfe 
H.  B.  B.  B.  Co.,  112  K  Y.  234 ;  Smedia  v.  B.  <&  B.  B.  B. 

B.  Co.,  88  K  Y.  13 ;  Sckafer  v.  Mayor,  etc.,  154  N.  Y.  466 ; 
Judson  V.  C.  V.  B.  B.  Co.,  158  N.  Y.  597 ;  Branch  v.  N.  Y. 

C.  <&  H.  B.  B.  B.  Co.,  39  App.  Div.  435 ;  Widand  v.  D,  & 
H.  C.  Co.,  30  App.  Div.  85.)  Plaintiffs'  intestate  not  being 
guilty  of  contributory  negligence,  and  being  unable  to  dis- 
cover the  approach  of  the  train  until  he  arrived  at  the  west 
side  of  the  depot  where  he  was  in  a  dangerous  position,  he 
was  not  required  to  use  the  same  accurate  judgment  that  he 
would  have  been  required  to  use  had  he  not  been  in  a  danger- 
ous place.  {Smith  v.  N.  Y.  C.  <&  H.  B.  B.  B.  Co.,  4  App. 
Div.  493 ;  Bichardson  v.  N.  Y.  C.  B.  B.  Co.,  45  N.  Y.  846 ; 
Heath  v.  G.  F.  B.  B.  Co.,  90  Hun,  560 ;  Zwack  v.  N.  Y., 
L.  E.  A  W.  B.  B.  Co.,  160  N.  Y.  362 ;  Judson  v.  V.  C.  B. 
B.  Co.,  158  N.  Y.  597;  Finn  v.  D.,  L.  &  ^Y.  B.  B.  Co.,  42 
App.  Div.  524.) 

Lajjdon,  J.  The  plaintiffs'  intestate,  John  A.  Shoemaker, 
on  the  26th  day  of  August,  1896,  at  about  seven  o'clock  in 
the  evening,  but  while  it  was  still  broad  daylight,  in  attempt- 
ing to  cross  the  single  track  of  the  defendant's  main  line  of 
railroad  near  its  station  at  South  Columbia,  Herkimer  county, 
was  struck  by  defendant's  fast  passenger  train  and  killed. 

In  view  of  the  verdict  in  favor  of  the  plaintiffs  and  the 
affirmance  by  the  Appellate  Division  of  the  judgment  entered 
thereon,  the  appeal  brings  before  us  but  the  single  question 
whether  upon  the  undisputed  evidence  touching  the  intestate's 
action  upon  that  occasion,  it  was  error  for  the  trial  court  to 
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permit  the  jury  to  find  that  the  intestate  was  free  from  negli- 
gence contributing  to  his  own  death. 

This  situation  is  presented  by  the  uncontradicted  evidence. 

The  plaintiffs'  intestate,  Shoemaker,  was  a  farmer,  fifty-two 
years  of  age,  in  good  health  and  entirely  familiar  with  this 
crossing.  The  crossing  was  formed  by  a  single  track  of  the 
defendant's  main  line  of  railroad  running  northerly  and  south- 
erly over  the  highway  at  nearly  right  angles.  Shoemaker  was 
seated  upon  a  milk  can  in  an  open  wagon  drawn  by  a  single 
horse,  old  and  slow,  which  he  was  driving.  His  horse  was 
either  walking  or  slowly  jogging  along.  As  he  was  nearing 
the  crossing  the  defendant's  passenger  train  was  approaching 
it  from  the  north  at  a  speed  of  from  forty  to  fifty  miles  an 
hour.  The  defendant's  passenger  and  freight  station  was  also 
to  the  north  of  him,  the  end  next  to  him  being  about  thirty 
feet  from  his  right  hand.  This  station  was  76  feet  long  and 
20  feet  wide,  parallel  to  the  main  track,  its  front  side  fifteen 
and  one-half  feet  distant  from  the  rail  next  to  it.  A  bay  win- 
dow projected  three  and  one-half  feet  from  about  the  middle 
of  the  front.  We  must  assume  that  without  fault  of  his  own 
the  intestate  did  not  see  or  hear  the  approaching  train  until 
he  had  nearly  passed  the  south  end  of  the  station.  He  was 
warned  of  his  danger  by  the  shouts  of  a  man  and  boy,  but  we 
must  assume  he  did  not  hear  them.  When  the  head  of  his 
horse  was  within  six  feet  of  the  rail  next  to  him  he  was  seen 
to  look  toward  the  coming  train,  which,  from  his  position, 
looking  past  the  corner  of  the  station  and  the  projecting  bay 
window  he  could  then  see  rapidly  approaching,  probably  about 
200  feet  from  the  crossing.  He  rose  from  his  seat,  stood  up, 
seemed  as  if  about  to  jump  from  his  wagon,  but  instead  of 
doing  so  changed  his  lines  from  one  hand  to  the  other  and 
struck  his  horse  several  times  with  his  whip.  His  horse 
increased  its  speed  somewhat  and  crossed  the  track,  but  not 
far  enough  along  to  take  him  out  of  the  reach  of  the  train. 
It  struck  and  killed  him. 

The  learned  trial  court  charged  thfe  jury,  the  defendant's 
counsel  excepting  to  the  charge  as  inapplicable  to  the  case, 
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that  "  Where  one  person  without  fault  upon  his  part,  through 
the  carelessness  of  another,  is  placed  in  a  position  of  imminent 
danger,  the  law  does  not  exact  from  him  the  same  cool  and 
deliberate  judgment  which  it  would  require  from  him  if  he 
had  time  to  consider,  and  was  placed  in  no  peril.  *  *  * 
If  there  were,  for  instance,  open  to  him  at  that  instant  two 
possible  causes  of  action,  one  to  try  to  turn  his  horse  around, 
or  stop  it  and  keep  it  off  the  track,  and  the  other  one  to  try 
and  urge  it  across  the  track  and  get  over  before  the  train  could 
strike  him,"  then  if  the  intestate  used  his  best  judgment  in 
adopting  the  latter  course  it  was  for  the  jury  to  determine 
whether  he  was  careless. 

It  is  clear  that  the  intestate  was  not  in  imminent  peril, 
unless  when  he  saw  the  near  approaching  train,  he  should 
,  refuse  to  stop  his  horse.  He  could  and  should  have  stopped 
then  and  there ;  if  he  had  stopped  he  would  not  have  been  in 
apparent  danger,  whether  he  had  remained  in  his  wagon  or 
had  jumped  from  it  and  taken  his  horse  by  the  head.  The 
highway  and  adjoining  ground  for  twenty-five  feet  upon  each 
side  of  him  was  nearly  level.  He  was  not  confused  by  other 
tracks,  trains  or  engines.  His  horse  was  not  restive.  If  he 
was  absorbed  in  his  own  thoughts  so  as  to  be  less  than  reason- 
ably alert  to  the  danger  of  the  situation ;  if  he  underestimated 
the  speed  of  the  train,  or  overestimated  the  speed  of  his  horse 
—  or,  all  combined  —  it  was  his  misfortune,  not  the  fault  of 
the  defendant.  The  situation  does  not  support  the  inference 
that  it  must  have  appeared  to  him  that  it  was  dangerous  for 
him  to  stop  where  he  was,  but  rather  that  he  supposed  that 
he  could  safely  pass  the  crossing ;  thus  he  voluntarily  —  not 
under  the  coercion  of  other  apparent  danger,  for  which  the 
defendant  was  in  fault  —  took  the  risk.  He  could  have  made 
no  serious  comparison  between  the  danger  to  bo  apprehended 
from  the  fright  of  his  horse  and  from  collision  with  the  train. 

The  burden  was  upon  the  plaintiffs  to  show  that  their  intes- 
tate acted  with  reasonable  care  under  the  circumstances.  The 
charge  of  the  trial  court  permitted  such  finding,  but  the  evi- 
dence did  not.  The  charge  was  inapplicable,  and  the  verdict 
without  support  in  the  evidence. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

.Martin,  J.  (dissenting).  As  this  conrt  can  review  questions 
of  law  only,  I  cannot  concur  in  the  prevailing  opinion.  The 
conclusion  that  the  plaintiffs'  intestate  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  is  not  sustained  by  the 
decisions  of  this  court.  The  question  of  contributory  negli- 
gence is  generally  a  question  of  fact  to  be  determined  by  a 
jury,  and  is  not  within  the  province  of  the  court.  It  is  only 
where  it  clearly  appears  from  all  the  circumstances,  or  is 
proved  by  uncontroverted  evidence,  that  the  party  injured 
has,  by  his  own  acts  or  neglect,  contributed  to  the  injury,  that 
the  court  can  determine  that  question.  {Lane  v.  Atlantic 
Works,  111  Mass.  136 ;  Weber  v.  iV^.  Y,  C,  cfe  H.  B,  li,  R.  Co., . 
68  N.  T.  451 ;  Davis  v.  N.  Y,  C,  <&  IL  R.  R.  R,  Co.,  47  K 
Y.  400 ;  Ilackford  v.  N.  Y.  C.  <6  H.  R.  R.R.  Co.,  63  N.  Y. 
654.)  The  instances  in  which  such  determinations  have  been 
sustained  have  been  exceptional  cases  in  which  the  court  has 
adjudged  that  such  negligence  was  conclusively  established 
by  evidence  which  left  nothing,  either  of  inference  or  of  fact, 
in  doubt  or  to  be  settled  by  a  jury.  {Massoth  v.  D.  dk  H.  C. 
Co.,  64  N.  Y.  629 ;  Casey  v.  N.  Y.  C.  dk  H.  R.  R.  R.  Co., 
78  N.  Y.  518 ;  Stackus  v.  N.  Y.  C.  c&  H.  R.  R.  R.  Co.,  79 
N.  Y.  464 ;  Shaw  v.  Jewett,  86  N.  Y.  616  ;  Cosgrove  v.  N. 
Y.  C  dh  IL  R.  R.  R.  Co.,  87  N.  Y.  88;  Sherry  v.  N.Y.  C. 
&  H.  R.  R.  R.  Co.,  104  N.  Y.  652 ;  Greany  v.  Long  Island 
R.  R.  Co.,  101  N.  Y.  419 ;  Palmer  v.  N.  Y.  C.  dk  IL  R.R. 
R.  Co.,  112  N.  Y.  234;  Feeney  v.  Long  Lsland  R.  R.  Co., 
116  N.  Y.  375 ;  Swift  v.  S.  L  R.  T.  R.  R.  Co.,  123  N.  Y. 
645 ;  Oldenhurg  v.  N.  Y.  C.  dk  IT.  R.  R.  R.  Co.,  124  N.  Y. 
414;  Doyle  v.  P.  dk  N.  Y.  C.  dk  R.  R.  Co.,  139  N.  Y. 
637  ;  Graham  v.  Manhattan  Rway.  Co.,  149  N.  Y.  336.) 

Where  no  presumption  of  law  exists,  the  process  of  ascer- 
taining one  fact  from  the  proof  of  another  is  within  the  exclu- 
sive province  of  a  jury.  It  is  not  indispensable  that  the 
particular  circumstances  relied  upon  to  prove  a  fact  be  con- 
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tradicted  in  order  to  make  a  disputed  question  of  fact.  If 
other  circumstances  appear  in  antagonism  to  the  alleged  fact, 
it  is  for  the  jury  to  determine  whether  the  fact  is  proved. 
The  jur}^  is  not  only  to  pass  upon  the  conflicting  evidence, 
but  when  different  inferences  may  be  drawn  from  the  evidence 
or  the  conduct  of  parties,  they  are  to  be  drawn  by  the  jury 
and  not  by  the  court.  {JvMice  v.  Lang^  52  N".  T.  323  ;  Haz- 
man  v.  Hoboken  L,  cfe  /.  Co.^  50  N.  Y.  53 ;  Powell  v.  PoweUy 
71  N.  T.  71 ;  Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y. 
622.)  That  different  inferences  might  be  drawn  from  the 
facts  and  circumstances  of  this  case  becomes  quite  appar- 
ent when  we  consider  that  the  jury,  the  trial  court,  and  all  the 
judges  who  have  passed  upon  the  question  save  one  have 
reached  an  opposite  conclusion  from  that  of  the  majority  of 
this  court.  ^ 

That  in  this  case  the  evidence  was  sufficient  to  justify  the 
jury  in  finding  the  defendant  negligent,  is  assumed  in  the 
prevailing  opinion  and  cannot  be  denied.  To  reach  the  con- 
clusion that  the  plaintiffs'  intestate  was  guilty  of  contributory 
negligence,  it  is  assumed  that  the  proof  was  undisputed  that 
the  head  of  his  horse  was  within  six  feet  of  the  nearest  rail 
when  the  decedent  looked  towards  the  coming  train,  and  that 
looking  past  the  projecting  window  at  the  station  he  could 
have  seen  it  approaching  at  the  distance  of  about  two  hun- 
dred feet.  But  from  the  evidence  the  jury  was  justified  in 
finding  that  he  did  not  see  the  train  until  his  horse's  head  was 
within  two  feet  of  the  nearest  rail.  If  he  could  then  have 
seen  it  a  distance  of  two  hundred  feet,  there  would  have  been 
less  than  three  seconds  of  time  before  it  reached  the  crossing 
if  running  at  fifty  miles  an  hour,  as  the  jury  was  warranted 
in  finding.  The  proof  also  discloses  that  the  intestate  arose 
from  his  seat,  seemed  about  to  jump  from  his  wagon,  but 
instead  changed  his  lines,  whipped  up  his  horse,  and 
attempted  to  cross  the  track,  when  he  was  struck  by  the  train 
and  killed.  From  this  proof  this  court  infers  that  the  intes- 
tate was  not  in  imminent  danger,  that  no  alternatives  were 
presented  to  him,  and  asserts  that  he  could  have  stopped  his 
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horse,  and  if  he  had  he  would  not  have  been  in  danger  whether 
he  remained  in  the  wagon  or  jumped  to  the  ground.  That  the 
intestate,  who  must  have  known  as  much  of  his  horse,  its  liabits, 
safety  and  reliability  as  a  stranger,  would  have  attempted  to 
cross  the  track,  or  jump  from  his  wagon,  if  the  horse  had  been 
safe  to  stand  within  two  feet  of  the  track  facing  a  rapidly 
passing  train,  or  could  have  been  safely  turned  without 
coming  in  contact  with  it,  is  not  to  be  conjectured  or 
surmised  under  the  circumstances  disclosed  in  this  case.  I 
know  of  no  authority  which  permits  this  court  to  draw 
those  inferences  from  the  proof,  instead  of  relying  upon  the 
findings  of  the  jury.  The  proof  furnishes  no  incontrovertible 
inferences  to  that  effect.  The  conclusion  that  the  intestate 
was  not  in  danger  is  based  upon  the  theory  that  his  horse  was 
old  and  slow.  That  inference  might  perhaps  have  been  drawn 
by  the  jury,  but  cannot,  I  think,  be  held  as  a  matter  of  law. 
This  horse,  said  to  be  old  and  slow,  was  standing  two  feet 
from  the  railroad  track,  upon  which  there  was  a  train  run- 
ning fifty  miles  an  hour.  I  cannot  assent  to  the  proposition 
that  even  such  a  horse  could  have  been  stopped  and  would 
have  stood  within  that  distance  from  the  track,  where  the  pro- 
jecting car  would  have  nearly,  if  not  quite,  reached  him,  and 
there  would  have  been  no  apparent  danger.  The  common 
experience  of  those  familiar  with  horses,  their  use,  their  habits 
and  their  dispositions  is  that  it  is  precisely  that  kind  of  a  horse 
which,  when  frightened,  becomes  utterly  unmanageable  and 
often  serious  if  not  fatal  results  follow.  Hence,  the  danger  of 
stopping  may  have  been  equally  as  great  as  the  attempt  to  cross. 
To  hold  otherwise  as  a  matter  of  law  seems  to  me  unjustifiable. 
Again,  how  this  court  is  able  to  determine  that  the  decedent 
could  have  made  no  serious  comparison  between  the  danger 
to  be  apprehended  from  the  fright  of  his  horse  and  from  a 
collision  with  the  train,  I  do  not  understand.  That  he  did  is 
obvious,  as  his  first  determination  evidently  was  to  jump  from 
the  wagon.  This  not  only  shows  that  more  than  one  alterna- 
tive was  presented  to  his  mind,  but  that  he  appreciated  and 
was  confused  by  the  imminent  peril  of  the  situation. 
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If  it  be  suggested  that  the  decedent  might  have  turned  his 
horse  and  thns  escape  all  danger,  we  find  no  basis  for  that 
conclusion  as  a  matter  of  law.  With  a  horse  standing  within 
two  feet  of  the  rails  while  a  train  was  approaching  which  pro- 
jected nearly  that  distance  beyond  them,  without  knowing 
the  circle  within  which  the  wagon  might  be  turned,  it  is  quite 
dilBcult  to  say  that  the  decedent  might  have  turned  his  wagon 
without  its  coming  in  contact  with  the  approaching  train. 

The  jury  was  justified  in  finding  that  by  its  negligence  the 
defendant  hired  the  intestate  into  a  place  of  imminent  danger. 
Its  train  was  running  at  fifty  miles  an  hour,  a  speed  at  which 
it  was  never  seen  to  pass  that  place  before.  It  usually 
had  a  flagman  at  the  crossing  when  it  passed,  but  when  the 
accident  occurred  no  flagman  was  there.  No  whistle .  was 
sounded,  no  bell  rung,  and  no  notice  whatever  was  given  of  its 
approach.  As  the  intestate  neared  the  crossing  his  view  was 
so  obstructed  that  he  could  not  discover  the  on-coming  train 
until  he  was  in  a  place  of  great  peril.  His  situation  was  one 
to  excite  fear  and  terror,  and  would  naturally  paralyze  the 
mind  and  cloud  the  judgment  of  the  most  reckless  or  brave. 

It  is  obvious  that  the  decedent  was  placed  in  a  situation 
where  he  was  required  to  adopt  one  of  at  least  three  perilous 
alternatives  :  1.  To  attempt  to  pass  over  the  track  before  the 
train  reached  the  crossing ;  2.  To  stop  at  a  place  where  the 
passing  cars  would  have  nearly,  if  not  quite,  come  in  contact 
with  the  head  of  his  horse  :  or,  3.  To  attempt  to  turn  around 
and  thus  try  to  avoid  a  collision.  To  be  successful,  any  of  these 
attempts  must  be  performed  in  less  than  three  seconds.  That 
any  of  these  alternatives  would  have  prevented  the  accident 
cannot  be  held  as  a  matter  of  law  under  the  circumstances 
established.  This  court  may  conjecture  or  speculate  in  regard 
to  what  would  have  been  the  result  if  some  other  course  had 
been  pursued,  but  there  is  no  such  incontrovertible  proof  of 
the  probable  result  of  such  a  course  as  to  present  a  question 
of  law. 

A  person  who,  through  the  negligence  of  another  finds  him- 
self in  a  position  of  danger,  cannot  be  held  guilty  of  contribu- 
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tory  negligence  because  he  does  not  act  in  the  emergency  in 
the  best  way  to  avoid  the  danger.  That  wliich  may  appear  to 
be  best  to  a  court  examining  the  r^atter  afterwards  at  leisure, 
and  upon  a  full  knowledge  of  the  facts  anterior  and  subse- 
quent, is  not  necessarily  obvious,  even  to  a  prudent  and  skill- 
ful man  upon  sudden  alarm.  It  would  be  absurd  to  hold  that 
a  person  in  imminent  danger  is  negligent  because  he  fails  to 
take  every  precaution  that  a  careful  calculation  would  after- 
wards show  he  might  have  taken.  The  emergency  in  which 
the  decedent  was  placed  was  one  for  which  the  defendant  was 
responsible,  and,  hence,  if  the  former  did  not  exercise  the 
presence  of  mind  and  judgment  that  an  ordinarily  prudent 
man  would  have  exercised  under  ordinary  circumstances,  his 
acts  cannot  be  held  to  constitute  contributory  negligence  as  a 
matter  of  law.  {Buel  v.  i\^.  Y.  G,  R,  B.  Co.,  31  N.  T.  314 ; 
FiUr  V.  N,  Y.  a  li.  Ji.  Co.,  49  N.  Y.  47 ;  Cmdter  v.  A,  M. 
TJ,  E,  Co.,  56  N.  Y.  585 ;  Lewis  v.  Z.  /.  7?.  R,  Co.,  162  N. 
Y.  52.)  This  is  the  rule,  even  though  it  should  transpire 
that  no  injury  would  have  been  sustained  had  the  decedent 
adopted  some  other  course.  {Twomley  v.  C..P.,  N.  <&  E.  R. 
R.  R.  Co.,  69  K  Y,  158;  Bemhard  v.  R.  <&  S.  R.  R.  Co., 
1  Abb.  Ct.  App.  Dec.  131 ;  Rexter  v.  Starin,  73  K  Y.  601 ; 
Wynn  v.  C.  P.,  N.  dk  E  R.  R.  R.  Co.,  133  N.  Y.  575.) 

That  a  person  approaching  a  railroad  crossing  is  not  required 
as  a  matter  of  law  to  stop  before  attempting  to  cross,  but  that 
his  omission  to  do  so  is  a  fact  for  the  consideration  of  the  jury, 
is  well  established  by  the  decisions  of  this  court.  {Davis  v. 
N.  Y.  C.i&H.  R.R.R.  Ci?.,47N.Y.  400;  Dola/n^.D.iSk 
H.  C.  Co.,  71  N.  Y.  285 ;  KeUogg  v.  N.  Y.  C.  dk  H.  R.  R. 
R.  Co.,  79  N.  Y.  72;  Siachis  v.  iV^.  Y.  C.  <&  II.  R.  R.  R. 
Co.,  79  N.  Y.  464,  467;  Judson  v.  Central  Vermont  R.  R. 
Co.,  158  N.  Y.  597.) 

It  seems  to  me  plain  that  under  the  authorities  it  is  hnpos- 
sible  to  properly  hold  that  the  question  of  the  decedent's  con- 
tributory negligence  was  a  question  of  law.  The  questions 
were,  Jirst,  what  was  ordinary  care  under  the  circumstances 
established  upon  the  trial:  second,  if  the  intestate  was  not 
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placed  in  a  position  of  imminent  danger  by  the  negligence  of 
the  defendant,  did  the  conduct  of  the  decedent  come  up  to 
that  standard  ;  and,  thirds  was  he  placed  in  a  position  of  immi- 
nent peril?  No  standard  has  been  fixed  by  law  which  is 
applicable  to  the  facts  and  circumstances  of  this  case  by  which 
these  questions  can  be  determined,  and,  therefore,  they  were 
for  the  jury  and  not  for  the  court. 

I  think  the  judgment  should  be  affirmed. 

Pasker,  Ch.  J.,  O'Beien,  Baetlbtt  and  Haight,  JJ.,  con- 
cur with  Landon,  J.,  for  reversal ;  Vann,  J.,  concurs  with 
Martin,  J.,  for  affirmance. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Harriet  Rutledge,  as  Executrix  of  the  Last  Will  and  Tes- 
tament of  Walter  Heard,  Deceased. 

Harriet  Rutledge,  Individually  and  as  Executrix  et  al., 
Appellants ;  Helen  M.  Collier,  Contestant,  Respondent. 

Executors  and  ADMiNisrrRATORs  — Power  op  Surrogate  to  Denj 
CoiiMiasiONS.  A  surrogate  may,  in  bis  discretion,  upon  the  settlement 
of  an  executor's  accounts,  deny  him  the  statutory  commissions  if  he  has 
been  guilty  of  misconduct,  as  the  language  of  section  2780  of  the  Code 
of  Civil  Procedure,  providing  thai  on  the  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  '*  m\ist  allow  to  him  for  his 
services"  tbe  commissions  fixed  by  law,  is  not  necessarily  exclusive  of  all 
discretion  in  the  surrogate,  and  its  exercise  should  be  left  to  him  upon 
the  facts. 

Matter  cf  Rutledge,  87  App.  Div.  638,  affirmed. 

(Argued  January  28,  1900;  decided  February  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  Feb- 
ruary 3,  1899,  affirming  a  decree  of  the  Surrogate's  Court  of 
Ontario  county  settling  the  accounts  of  Harriet  Rutledge,  as 
executrix  of  the  last  will  and  testament  of  Walter  Heard, 
deceased. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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Henry  M.  Field  for  Harriet  Rutledge,  individually  and  as 
executrix,  appellant.  The  surrogate  erred  in  refusing  to 
credit  executrix  with  her  legal  commissions,  as  fixed  by  section 
2730  of  the  Code  of  Civil  Procedure.  {Cook  v.  Lowry,  95 
N.  Y.  103  ;  Story's  Eq.  Juris.  §  1272 ;  JSoos&velt  v.  Raphet, 
6  Abb.  [N.  C]  447.) 

Frank  Rice  for  Eliza  C.  Eedhouse,  executrix,  and  others, 
appellants. 

John  Gillette  for  Helen  M.  Collier,  contestant,  respondent. 

Gbay,  J.  Upon  the  accounting  of  this  executrix,  objec- 
tions were  filed  and  a  hearing  had  before  the  surrogate,  who 
rendered  his  decision  with  findings  of  fact  and  conclusions  of 
law';  upon  which  a  final  decree,,  of  the  Surrogate's  Court  for 
the  county  of  Ontario,  was  duly  entered,  which  judicially 
stated  and  settled  the  account.  Upon  appeal,  the  decision 
was  unanimously  affirmed  by  the  Appellate  Division,  in  the 
fourth  department,  and  appeals  were  taken  by  the  executrix 
and  by  other  parties  interested  in  the  estate,  and  in  its  distri- 
bution, to  this  court. 

I  think  no  error  has  been  presented,  which,  in  view  of  the 
unanimous  affirmance  of  the  decree  of  the  Surrogate's  Court, 
would  warrant  a  reversal  of  the  order  and  that  it  should  be 
affirmed.  The  only  question,  demanding  any  consideration 
by  this  court,  arises  upon  the  exception  of  the  executrix  to  the 
surrogate's  conclusion  that  she  was  not  entitled  to  commissions. 
There  had  been  the  finding  of  fact  that  she  "  did  not  give 
proper  personal  attention  to  the  estate  she  had  in  charge,  but 
delegated  to  her  counsel  duties  which  were  imposed  upon  her 
as  such  executrix,  knowing  that  he  represented  conflicting 
interests."  The  question  is  whether  a  surrogate  has  the 
power  to  withhold  commissions  upon  the  facts  of  the  case  ;  or 
whether  he  is  without  discretion  in  the  matter  and  must,  in  all 
cases,  allow  commissions  at  the  rate  fixed  by  the  statute. 

It  may  be  that  this  question  is  still  open  to  us :  but  I  do  not 
think  that  it  can  be  said  that  the  question  of  the  right  to  deny 
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commissions  was  not  deliberately  passed  npon  in  Stevens  v. 
Mdcher  (152  N.  Y.  583),  The  point  was  distinctly  made 
by  counsel  in  that  case  that  "  the  General  Term  erred  in 
affirming  the  judgment  of  the  Special  Term  and  referee  in 
refusing  to  allow  commissions  to  Mrs.  Stevens."  Mrs.  Stevens 
was  the  executrix,  whose  commissions  were  in  question,  and  it 
was  claimed,  in  answer  to  the  appellants'  point,  that,  under 
the  facts  found  by  the  referee,  his  conclusion  as  matter  of  law 
that  Mrs.  Stevens  was  not  entitled  to  commissions,  necessarily, 
followed.  The  controversy  with  respect  to  commissions  was 
discussed  in  the  opinion ;  which,  after  referring  to  the  facts 
which  the  referee  had  found  relative  to  the  manner  in  which 
Mrs.  Stevens  had  discharged  her  duties  as  executrix,  held  that, 
npon  the  findings,  the  conclusion  of  the  referee  should  be 
SQstained. 

In  Wheelwright  v.  Rhoades^  (28  Hun,  57),  which  related  to 
the  settlement  of  the  accounts  of  executors,  it  was  said  by 
Davis,  P.  J.,  delivering  the  opinion  of  the  General  Term, 
in  the  first  department,  that  "  it  is  in  the  power  of  the  surro- 
gate or  court  to  deny  all  commissions  wliere  there  has  been 
misconduct  on  the  part  of  executors,  resulting  in  losses  to  the 
estate  greater  than  the  lawful  compensation.  And  execu- 
tors may  be  personally  charged  with  losses  and  injuries  prej- 
udicial to  their  trust,  and  denied  commissions  altogether,  in 
the  sound  discretion  of  the  court,  in  cases  deserving  great 
severity  of  censure." 

In  Matter  of  CurtiaSj  (9  App.  Div.  285),  the  Appellate 
Division,  in  the  second  department,  affirmed  a  decree  of  the 
surrogate  upon  his  opinion.  Surrogate  Silkman,  in  that 
opinion,  used  this  language  :  "  Under  the  provisions  of  the  code 
as  they  exist,  there  is  no  power  to  deny  such  commissions, 
except  for  misconduct  on  the  part  of  the  executor  or  truatee.^^ 

In  Matter  of  Estate  of  Harnett,  (15  N.  Y.  St.  Rep.  725), 
Surrogate  Ransom  held  that  the  administratrix  should  be 
denied  commissions ;  because  she  had  been  grossly  delinquent 
in  her  administration  of  the  estate. 

It  is  sought  to  make  a  distinction  between  what  a  court  of 
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equity  may  do  and  what  the  Surrogate's  Court,  being  one  of 
Uraited  jurisdiction,  may  do  with  respect  to  executor's  com- 
missions. It  is  said  that  while  a  court  of  equity,  with  its 
general  powers  and  jurisdiction,  might  withhold  commissions, 
in  its  discretion ;  a  Surrogate's  Court,  for  .the  lack  of  those 
powers,  is  under  the  strict  mandate  of  the  statute.  The  pro- 
vision of  the  statute,  which  is  found  in  section  2730  of  the 
Code,  reads  that,  "  On  the  settlement  of  the  account  of  an 
executor  or  administrator,  the  surrogate  must  allow  to  him 
for  liis  services,"  etc.,  and  it  is  argued  that  in  that  language 
there  is  no  room  for  the  suggestion  that  anything  is  left  to 
the  discretion  of  the  surrogate.  I  do  not  feel  so  confident, 
however,  that  the  language  requires  of  us  that  we  read  it  with 
such  strictness.  .  Is  there  not  an  implication  that  services  must 
have  been  rendered  and,  further,  that  the  services  must  have 
been  beneficial  to  the  estate  ?  If  no  services  w^ere  rendered 
and  the  executor,  or  administrator,  was  delinquent  in  that 
respect ;  or  if  the  services  were  such  as  were  prejudicial  to 
the  just  and  lawful  administration  of  the  estate,  then,  were 
there  such  services  rendered  to  the  estate,  for  which  the  surro- 
gate must  allow  commissions  ?  I  doubt  it  and  I  doubt  if  there 
be  any  good  reason  for  our  making  the  distinction  which  is 
contended  for.  I  cannot  think  that,  where  the  authority  for 
commissions  to  an  executor,  or  administrator,  depends  upon 
one  statutory  provision,  they  may  be  denied,  if  the  accounting 
happens  to  be  in  a  court  of  equity,  and  must,  under  all  cir- 
cumstances, be  allowed,  if  the  accounting  happens  to  be  in  the 
Surrogate's  Court. 

I  am  of  the  opinion  that  the  language  of  the  statute  is  .act 
necessarily  exclusive  of  all  discretion  in  the  surrogate  and  that 
its  exercise  should  be  left  to  him  upon  the  facts ;  in  the  review 
of  which  by  the  Appellate  Division  ample  opportunity  for 
correction  is  afforded.  I  do  not  know  that  there  is  any  public 
policy  involved  in  this  matter  and,  yet,  it  seems  to  me  that  a 
better  policy  is  subserved  by  making  the  allowance  of  com- 
missions to  executors  and  administrators  to  depend  upon  the 
faithful  rendition  of  services  by  them  and  by  giving  such  a 
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construction  to  the  section  of  the  Code  in  question,  as  will 
vest  some  discretion  in  the  surrogate  upon  the  subject. 

The  order  appealed  from  should  be  affirmed  ;  with  costs  to 
all  parties  appearing  in  this  court  by  counsel  and  filing  briefs, 
payable  out  of  the  estate. 

Parker,  Ch.  J.  (dissenting).  I  dissent  from  so  much  of  the 
decision  declared  by  the  majority  of  my  associates  in  this  case 
as  affirms  the  order  of  the  surrogate  refusing  commissions  to 
the  executrix,  Harriet  Rutledge. 

As  to  the  other  questions  I  agree  that  they  are  put  beyond 
our  reach  by  the  unanimous  decision  of  the  Appellate  Divis- 
ion, by  which  the  findings  of  fact  of  the  surrogate  are  made 
conclusive. 

The  executrix  in  this  case  is  a  woman  without  much  busi- 
ness experience,  and  she  suddenly  found  herself  placed,  by 
the  will  of  her  brother,  in  charge  of  an  insolvent  estate,  the 
situation  being  complicated  by  the  fact  that  the  testator  had 
received  funds,  as  trustee,  and  had  commingled  these  funds 
with  his  own  in  the  matter  of  making  investments.  It  was 
impossible  in  some  instances  to  trace  the  trust  fund  into  secur- 
ities found  in  his  possession,  and  to  advise  and  aid  her  in  the 
execution  of  the  trust  she  employed  an  attorney,  who  seems 
to  have  made  some  serious  mistakes  —  mistakes  for  which  the 
surrogate  has  held  the  executrix  responsible.  Not  content 
with  that,  he  concluded  further  to  punish  her  for  having 
reposed  too  much  confidence  in  her  attorney  by  imposing 
upon  her  a  fine  in  the  amount  of  her  commissions.  This  he 
had  no  power  to  do. 

The  statute  fixes  the  compensation  to  be  allowed  by  the 
surrogate  to  executors  and  administrators  absolutely.  It  con- 
fers no  discretion  whatever  upon  that  officer,  who  can  neither 
add  to  nor  take  from  the  amount  fixed  by  the  statute.- 
Whether  the  services  performed  be  little  or  much  matters 
not,  for  the  statute  declares  the  basis  upon  whjch  such  amount 
shall  be  computed.  If  the  legislature  had  intended  that  the 
surrogates  of  the  state  should  be  vested  witJi  the  authority  to 
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grant  or  witliliold  coraraissions  in  their  discretion  it  would 
have  said  so,  but  it  did  not  vest  surrogates  with  any  discretion 
whatever  in  that  direction,  and  that  its  action  was  wise 
experience  teaclies  and.  this  case  illustrates.  But  whether  it 
was  wise  or  otherwise  is  of  no  consequence,  for  the  power  was 
vested  in  the  legislature  alone  to  determine  whether  commis- 
sions should  be  allowed,  and  upon  what  basis,  and  having 
allowed  commissions  in  this  class  of  cases  its  action  is  conclu- 
sive upon  the  surrogates  of  this  state. 

Our  attention  has  been  called  to  some  authorities  which,  it 
is  suggested,  show  that  this  court  has  held  that  a  surrogate  can 
withhold  commissions  from  an  executor  or  administrator  as  a 
punishment  for  negligent  conduct.  Those  authorities  hold  no 
such  thing,  as  I  shall  point  out  later ;  but  if  they  did,  it  would 
be  the  duty  of  this  court  to  disregard  tliem,  for  it  is  the 
statute,  not  the  decisions,  which  constitutes  the  law  of  this 
state  upon  that  subject. 

Turning  to  the  provisions  of  the  statute,  which  may  now  be 
found  in  section  2730  of  the  Code,  we  read :  "  On  the  settle- 
ment of  the  account  of  an  executor  or  administrator,  the  sur- 
rogate must  allow  to  him  for  his  services,  and  if  there  be 
more  than  one,  apportion  among  them  according  to  the  serv- 
ices rendered  by  them  respectively,  over  and  above  his  or  their 
expenses.  For  receiving  and  paying  out  all  sums  of  money 
not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  ten  thousand  dollars,  at  the  rate  of  two 
and  one-half  per  centum.  For  all  sums  above  eleven  thousand 
dollars  at  the  rate  of  one  per  centum.  *  *  *  "  There  is 
no  room  for  the  suggestion  that  in  the  language  quoted  above 
there  is  anything  left  to  the  discretion  of  the  surrogate.  He 
is  commanded  to  allow  the  commissions.  If  the  executor 
squandere  any  part  of  the  estate,  the  surrogate  must  charge 
him  with  the  diminution  ;  if  he  loses  a  part  of  it  through 
negligence,  the  surrogate  must  charge  him  with  tlie  loss ;  if 
he  commingles  the  funds  with  his  own,  the  surrogate  may 
charge  him  with  interest  computed  with  annual  rests,  so  tlmt 
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the  estate  may  be  fully  protected  ;  but  the  surrogate  cannot 
do  more.  He  cannot  impose  fines  and  penalties  because,  in 
his  judgment,  the  conduct  of  an  executor  or  administrator 
merits  it.  The  legislature  took  away  from  him  all  oppor- 
tnnity  for  doing  so  by  its  command  that  he  "  must "  allow 
commissions  at  a  fixed  rate. 

Now  it  is  true  that  there  have  been  a  few  instances  where, 
in  defiance  of  the  statute,  commissions  to  which  an  executor 
or  administrator  were  entitled  have  been  disallowed  by  surro- 
gates who  doubtless  thought  they  had  the  power  so  to  do. 

But  whatever  may  have  been  decided  in  Surrogate's  Court 
there  are  no  decisions  in  this  court  holding  that  a  surrogate  poF- 
sesses  the  power  to  withhold  the  commissions  of  an  executor  or 
administrator,  either  because  he  thinks  the  services  were  not 
worth  the  amount  fixed  by  the  statute  or  because  the  executor 
was  advised  wrongly  by  his  attorney.  ' 

My  attention  has  been  called  to  several  cases  in  this  court 
in  which  the  question  of  commissions  of  trustees  has  received 
consideration,  namely,  Cook  v.  Lowry  (95  N.  Y.  103) ;  Lay- 
tin  v.  Davidson  (lb.  263);  Matter  of  Petition  of  Allen 
(96  N.  Y.  327),  and  Stevens  v.  Melcher  (152  N.  Y.  551). 
Every  one  of  those  cases  presented  the  question  whether  com- 
missions should  be  allowed  to  trustees  and  in  each  of  them 
the  original  decree  was  not  by  a  surrogate,  but  by  the  Supreme 
Court  on  its  equity  side.  In  Laytin^s  case  appellant's  coun- 
sel contended  that  the  statute  did  authorize  the  fixing  of  the 
rate  of  compensation  of  testamentary  trustees,  and  it  was  said 
in  the  opinion  that  the  executors  had  had  a  final  accounting 
and  been  discharged  as  such  and  that  the  fund  had  been 
exclusively  a  trust  fund  under  the  will,  and  it  was  held  that 
the  court  had  jurisdiction  to  award  commissions  to  testamen- 
tary trustees,  thus  concurring  in  an  opinion  on  that  subject  to 
l>e  found  in  Matter  of  Roosemlt  (5  Redfield,  601).  Cook  v. 
Lowry  was  an  action  for  the  construction  of  a  will  and  for  an 
accounting  of  the  trustee  appointed  after  the  discharge  of  the 
executors,  and  as  he  had  put  the  cestui  que  timst  to  great 
trouble  ^n  determining  his  rights,  the  trial  court  held  that  the 


38  Matter  of  Rutledoe.  [Feb., 

Dissenting  x)piuion,  per  Pakker.  Ch.  J.  [Vol.  163. 

trustee's  commissions  could  be  withheld  and  that  decision  was 
affirmed  in  this  court.  The  Matter  of  Allen  did  not  involve 
that  question  at  all ;  there  the  testamentary  trustee  applied  to 
the  Supreme  Court  to  be  released  from  the  trust  and  the  court 
concluded  not  to  award  him  compensation  as  if  he  had  per- 
formed the  trust  to  the  end,  but  instead  ordered  fixed  a  sum 
of  money  which  it  determined  to  be  reasonable  in  view  of  the 
labor  performed  and  that  order  was  affirmed  in  this  court,  it 
being  held  that  compensation  could  not  be  claimed  as  of  course 
because  that  rule  applies  only  where  the  trust  created  has  been 
fully  executed,  that  the  petitioner  applied  for  his  discharge 
and  it  being  tendered  him  if  he  saw  tit  to  accept  it  he  had  to 
do  so  upon  the  terms  and  conditions  imposed  by  the  court, 
one  of  which  was  that  he  should  accept  a  certain  sum  of 
money  in  lieu  of  fees.  Stevens  v.  Melcher  was  an  action  for 
an  accounting  and  presented  many  questions,  one  of  which 
was  whether  the  trustee,  against  whom  findings  of  serious 
misconduct  had  been  made  on  the  trial,  might  be  disallowed 
commissions  in  accordance  with  the  conclusion  of  the  trial 
court  based  upon  such  findings,  and  it  was  decided  that  they 
might  be  withheld. 

As  I  have  already  said,  in  not  one  of  these  cases  was  the 
statute  to  which  I  have  referred  considered.  That  statute 
refers  to  the  commissions  of  executors  and  administrators 
only  and  governs  this  case,  while  in  the  cases  considered 
{sujpra)  the  question  related  to  the  compensation  of  testamen- 
tary trustees,  for  which  section  2730  of  the  Code  does  not 
provide.  By  chapter  115  of  the  Laws  of  1866,  trustees  were 
authorized  to  have  their  accounts  as  such  trustees  finally  set- 
tled before  the  surrogate,  the  act  providing  a  practice  the 
same  as  where  an  account  is  rendered  by  an  executor  or 
administrator,  including  an  appeal  from  the  decree  of  a  sur- 
rogate, and  it  also  provides  that  the  surrogate  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services  by  the  way  of  commissions  as  is  allowed  by  law  to 
executors  and  administrators.  Prior  to  that  time  testamen- 
tary trustees  were  liable  to  account  to  a  court  of  equity  in  the 
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case  of  a  trust  expressly  created  by  any  last  will  or  testament. 
(2  R.  S.  94,  section  66.)    It  was  this  section  that  was  amended 
by  chapter  115,  Laws  of  1866   {aupra).     As  there  was  no 
statute  commanding  courts  of  equity  to  allow  auy  compen- 
sation whatever  to  testamentary  trustees  that  court  was  not 
accustomed  to  allow  any  compensation  down  to  the  enactment 
of  the  act  of  April,  1817,  declaring  it  to  be  lawful  for  the 
Court  of  Chancery  to  make  a  reasonable  allowance  to  execu- 
tors, administrators  and  guardians.     Prior  to  that  time  execu- 
tors and  administrators,  like  other  trustees,  were  not  allowed 
anything  for  their  services.     The  first  case  after  the  passage 
of  the  act  of  1817  was  Matter  of  Roberi%^  a  Lunatic  (3 
Johns.  Ch.  43),  in  which  Chancellor  Kent  considered  the  case 
of  a  committee  of  a  lunatic  as  coming  within  the  equity  of 
the  statute  of  1817,  and  fixed  his  compensation.     Later,  in 
Meacham  v.  Stemes  (9  Paige's  Ch.  398),  which  was  a  case  in 
which  the  court  was  asked  to  fix  the  compensation  for  trustees 
where  the  deed  creating  the  trust  contained  no  provision  as 
to  their  compensation,  the  chancellor  said :  "  The  question, 
therefore,  appears  to  be  presented  for  the  decision  of  the 
court,  whether  such  a  trustee  is  entitled  to  compensation  for 
his  services,  within  the  equity  of  the  act  of  April,  1817,  and 
of  the  provisions  of  the  Revised  Statutes  as  to  the  allowances 
to  be  made  to  executors,  etc.     *     *     *     It  may,  therefore,  be 
considered  the  settled  rule,  so  far  as  the  decision  of  this  court  can 
settle  it,  that  in  all  cases  of  trusts  of  this  description,  and  all  other 
express  trusts  of  a  similar  nature,  where  nothing  is  said  in  the 
deed  or  instrument  creating  the  trust  on  the  subject  of  compen- 
sation to  the  trustee,  for  his  personal  services  in  the  execution  of 
the  trust,  and  where  there  is  no  agreement  on  the  subject  for  a 
different  allowance,  that  the  trustee,  upon  the  settlement  of  his 
accounts,  will  be  allowed  the  same  fixed  compensation  for  his 
services,  by  way  of  commissions,  as  are  allowed  by  law  to 
executors  and  guardians ;  and  to  be  computed  in  the  same  man. 
ner.     In   other  words,  the  court  will   consider  the  statutory 
allowance  to  executors,  administrators  and  guardians,  as  the 
compensation  tacitly  understood  and  agreed  on  by  the  parties 
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to  all  trusts,  of  a  similar  nature,  where  nothing  appears  to  show 
a  different  agreement  or  understanding  on  the  subject  of  com- 
pensation." As  the  court  was  not  hampered  by  statute  in 
that  regard,  it  allowed  compensation  as  a  matter  of  justice, 
but  when  it  came  to  a  case  where  the  trustee  had  neglected  to 
perform  his  duty,  it  withheld  compensation.  When  the  legis- 
lature came  to  enact  chapter  115  of  the  Laws  of  1866,  it  recog- 
nized this  jurisdiction  of  equity,  and  did  not  interfere  with 
the  rate  of  compensation  to  be  allowed  by  that  court  ii  cases 
where  accountings  of  trustees  should  be  had  before  it,  but 
simply  authorized  trustees  to  account  before  the  surrogate, 
and  commanded  the  surrogate  to  allow  the  same  rate  of  com- 
pensation as  by  statute  was  allowed  to  executors  and  adminis- 
trators. As  originally  enacted,  the  Revised  Statutes  of  1828 
provided  that  on  the  settlement  of  executors  or  administrators 
"  the  surrogate  shall  allow  to  them  for  their  services,"  &c., 
(2  R.  S.  93,  section  58)  (since  that  time  for  "  shall "  has  been 
substituted  "  must,"  a  word  which,  to  say  the  least,  does  not 
tend  to  detract  from  the  forcef ulness  of  the  command  of  the 
statute),  and  shortly  thereafter,  in  the  year  1836,  a  decree  of 
the  surrogate  of  the  county  of  New  York  came  up  for  review 
before  the  chancellor.  One  of  the  questions  presented  was 
whether  the  surrogate  had  the  right  to  withhold  the  commis- 
sions of  an  administrator  because  of  his  gross  misconduct  of 
the  administration  of  the  intestate's  'estate.  The  chancellor 
said  :  "The  surrogate  takes  no  power  by  implication;  and  the 
direction  of  the  statute  is  positive  that  upon  the  settlement  of 
the  account  of  executors  and  administrators  in  a  proceeding 
before  him,  the  surrogate  shall  allow  them  certain  specified 
commissions,  for  their  services,  over  and  above  their  expenses ; 
except  in  those  cases  where  a  specific  compensation  for  such 
services  is  allowed  by  tlie  will  of  the  decedent.  (2  R.  S.  93.) 
The  appellant,  therefore,  had  the  same  right  to  be  credited  his 
legal  commissions  for  receiving  and  paying  out  the  moneys  of 
the  estate,  as  he  had  to  be  credited  for  moneys  paid  by  him 
for  debts  and  funeral  expenses."  {TlaUeyy.  Yai}  Amringe^6 
Paige's  Ch.  16.)    In  Dakin  v.  Demming  (Id.  95)  the  chancellor 
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had  before  him  the  same  question  on  an  appeal  from  tlie 
decree  of  the  surrogate  of  the  county  of  Oneida,  and  he  said  : 
"Indeed  the  statute  under  which  the  surrogate  supposed  he 
was  proceeding  to  take  this  account,  is  imperative  that  he  shall 
aUow  the  personal  representatives  such  commissions ;  and  this 
court  has  recently  decided  that  the  surrogate  has  no  discretion 
on  the  subject."     (Citing  Halsey  v.  Van  Amringe^  supra.) 

The  statutes  and  cases  cited,  together  disclose  that,  prior  to 
1817,  executors,  administrators  and  trustees  were  not  compen- 
sated for  their  services.  The  act  of  April  15,  1817,  did  not 
fix  the  rate  nor  direct  the  allowance  of  compensation. 
Instead,  it  declared  that  it  should  be  lawful  for  the  Court  of 
Chancery,  in  the  settlement  of  the  accounts  of  guardians, 
executors  or  administrators,  to  make  a  reasonable  allowance  to 
them  for  their  services.  The  chancellor  settled  the  rate  of 
allowance  in  Matter  of  Roberts  {stipra\  and  in  the  same 
month  a  general  rule,  adopting  the  basis  of  the  Roberts  case 
for  allowances,  was  passed  for  all  cases.  From  that  date  to 
this,  the  legislature  has  not  attempted  to  interfere  with  the 
practice  of  courts  of  equity  in  such  cases,  and  we  need  not  go 
far  afield  to  find  the  reason  for  it.  But  as  we  are  considering 
the  eflFect  of  a  statute,  we  pass  that  by  and  note  that  upon  the 
enactment  of  the  Revised  Statutes  in  1828,  the  legislature 
commanded  the  surrogates  to  allow  a  certain  rate  of  compen- 
sation to  executors  and  administrators.  It  did  not  provide 
for  the  compensation  of  executore  and  administrators  gener- 
ally, which  would  have  included  accountings  in  a  Court  of 
Chancery  as  well  as  before  the  surrogate,  but  the  direction  was 
to  the  surrogate,  thus  again  manifesting  the  legislative  policy 
to  be  one  of  non-interference  with  the  jurisdiction  of  chancery 
under  that  head.  The  Court  of  Chancery  continued  to  exer- 
cise exclusive  jurisdiction  as  to  the  accounts  of  trustees  of 
express  tnists  until  1866,  during  all  of  which  time  it  was 
accustomed  to  compensate  trustees  on  the  same  basis  as  execu- 
tors and  administrators,  although  it  occasionally  withheld  com- 
pensation for  misconduct.  It  is  noticeable  that  the  act  oi 
1866  (Chap.  115),  following  consistently  all  previous  legisk- 
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tion  upon  the  subject,  did  not  attempt  to  provide  a  rate  of 
compensation  to  testamentary  trustees  generally,  which  would 
have  included  such  accountings  in  a  court  of  equity,  but  it 
commanded  the  surrogate  that  in  accountings  of  testamentary 
trustees  before  him  he  should  allows  to  them  compensation  the 
same  as  allowed  to  executors  and  administrators. 

Enough  has  already  been  said  to  make  it  clear  that  the  per- 
sistent insistence  that  the  decisions  to  which  I  have  referred 
require  this  court  now  to  Jiold  that  the  statute  directing  sur- 
rogates to  allow  commissions  is  to  be  followed  or  not  in  the 
discretion  of  the  surrogate,  is  wholly  without  foundation,  and, 
therefore,  those  decisions  do  not  embarrass  this  court  in  giv- 
ing to  the  statute  that  construction  which  was  given  to  it 
almost  immediately  upon  its  enactment,  a  construction  required 
by  every  rule  of  statutory  construction  applicable,  and  one 
which  does  not  permit  the  Surrogate's  Court  to  set  at  naught 
the  command  of  its  creator,  the  legislature,  that  it  "must 
allow  "  to  an  executor  or  administrator  the  compensation  pro- 
vided in  section  2730. 

Baktlett,  Vann  and  Cullen,  JJ.,  concur  with  Gray,  J., 
for  affirmance :  Martin  and  Werneb,  JJ.,  concur  with  Par- 
ker, Ch.  J. 

Order  affirmed. 


Albert  L.  Pubdy,  Kespondent,  v.  Erie  Railroad  Compant, 
,    Appellant. 

1.  Mileage  Book  Act  —  Constitutional  as  to  Subsequent  Corpora- 
tions. The  Mileage  Book  Act  (L.  1895,  ch.  1027),  although  declared  by 
the  Supreme  Court  of  the  United  States  unconstitutioual  as  to  railroad 
corporations  theretofore  incorporated,  is  constitutional  as  to  a  railroad 
corporation  thereafter  incorporated  in  the  state  of  New  York,  and  whose 
franchises  and  property  rights,  so  far  as  the  record  shows,  have  accrued 
subsequent  to  the  enactment  of  the  statute. 

2.  Burdens  not  Increased  by  L.  1w96,  Ch.  835.  The  amendment  to 
said  Mileage  Book  Act  of  1895  (L.  1896,  ch.  835)  did  not  increase  the 
burdens  of  railroad  corporations,  and  hence  the  amendment  is  constitu- 
tional in  all  cases  where  the  original  act  would  be  upheld. 
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3.  MniEAGE  Book  Acts  — Not  Regulations  of  Interstate  Com- 
merce. Statutes,  relative  to  mileage  books,  when  limited  to  railroad 
transportation  wholly  within  the  state,  are  a  valid  exercise  of  the  power 
of  the  state  and  are  not  regulations  of  interstate  commerce. 

4.  Appeal.  The  objection,  that  statutes  invade  the  property  rights  of 
a  corporation  in  violation  of  the  State  or  Federal  Constitutions,  is  not 
available  in  the  Court  of  Appeals  unless  it  has  been  taken  below. 

Purdy  V.  Bi'ie  B.  R.  Co.,  38  App.  Div.  648,  affirmed. 

(Argued  January  29,  1900 ;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  17,  1898,  overruling  defendant's  exceptions  ordered 
to  be  heard  in  the  first  instance  by  the  Appellate  Division, 
denying  a  motion  for  a  new  trial,  and  directing  the  entry  of 
a  judgment  in  favor  of  plaintifiE  upon  a  verdict  directed  by 
the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

AdeTbert  Moot  and  George  F.  Brownell  for  appellant.  As 
the  statute  in  question  violates  the  Constitution  of  the  state 
of  New  York,  which  provides :  No  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law ;  also 
the  Constitution  of  the  United  States,  which  provides :  No 
state  shall  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  it  follows  that 
said  statute  is  void^  and  the  judgment  herein  has  no  founda- 
tion on  which  to  rest.  (N.  Y.  Const,  art.  1,  §  6 ;  U.  S.  Const, 
art.  14:,  §  1 ;  Taylor  v.  Porter^  4  Hill,  140 ;  Matter  of  Jacobs^ 
98  N.  Y.  98;  People  v.  Marx^  99  N.  Y.  377;  ^Yynella^ner  v. 
PeopU,  13  N.  Y.  378 ;  People  v.  Bxidd,  117  N.  Y.  1 ;  Gil- 
man  v.  Tucker^  128  N.  Y.  190 ;  People  ex  rel.  v.  Albertaon, 
55  N.  Y.  50 ;  People  ex  rel,  v.  Otis,  90  N.  Y.  48 ;  People  v. 
Gillson,  109  N.  Y.  389.)  The  legislation  in  question  does 
not  apply  to  this  defendant,  because  of  the  statute  incorpo- 
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rating  it  and  subsequent  statutes,  and,  therefore,  judgment 
should  have  been  rendered  against  plaintiff,  not  defendant. 
{C,  etc.,  B.  Co.  V.  Kentucky,  164  IJ.  S.  204;  Reagan  v.  F. 
L.  i&  T.  Co.,  154  U.  S.  362;  Smyth  v.  Ames,  169  U.  S.  466; 
L,  1890,  eh.  565,  §§  181-183.)  The  legislation  in  question 
amounts  to  a  regulation  of  interstate  commerce,  and  is,  there- 
fore, void  within  the  decisions  of  the  United  States  Supreme 
Court.  {W.,  etc.,  Ry.  Co.  v.  Illinois,  118  U.  S.  557.) 
If  the  legislation  in  question  can  be  construed  to  apply  only 
to  the 'line  or  lines  in  New  York  state,  then  the  plaintiff 
should  have  demanded  a  mileage  book  upon  the  line  or  lines 
in  New  York  state  alone,  and  as  he  never  demanded  such  a 
mileage  book,  the  defendant  did  not  subject  itself  to  a  penalty 
by  neglecting  or  refusing  to  deliver  a  different  mileage  book 
to  the  plaintiff  when  the  mileage  book  demanded  by  the 
plaintiff  was  one  that  would  have  been  good  upon  any  of  the 
lines  of  the  defendant.  {Porter  v.  D.  B.  Co.,  157  Penn.  St. 
367.)  The  legislation  in  question  contemplates  an  actual 
passenger  in  good  faith  purchasing  and  holding  a  mileage 
book  with  intent  to  use  it,  and,  therefore,  a  party  can  only 
maintain  an  action  for  a  penalty  under  that  legislation,  pro- 
vided he  was  an  actual  passenger,  in  good  faith,  applying  for 
such  a  mileage  book  with  intent  to  use  it,  under  the  statute. 
{Myers  v.  B.  H.  R.  R.  Co.,  10  App.  Div.  335.) 

Clarence  A.  Farnmn  for  respondent.  The  Mileage  Book 
Act  is  not  invalid  as  being  in  violation  of  article  14  of  section 
1  of  the  United  States  Constitution,  or  article  1,  section  6,  of 
the  New  York  State  Constitution,  in  this,  that  the  defendant 
is  deprived  of  its  property  without  due  process  of  law.  {Munn 
V.  Illinois,  94  U.  S.  113 ;  Budd  v.  JVew  York,  143  U.  S. 
517 ;  G.  R.  R.  <&  B.  Co.  v.  Smith,  128  U.  S.  174 ;  Stofie  v. 
F.  Z.  cfe  T.  Co.,  116  U.  S.  307;  Cooley's  Const.  Lim.  [6th 
ed.]  734-738 ;  Dow  v.  Biedelman,  125  U.  S.  680 ;  W.  dk  L. 
T.  Co.  V.  Croxton,  23  L.  R.  A.  177;  C.  d:  G.  T.  Ry.  Cv.  v. 
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Wellman,  143  U.  S.  339  ;  Jiyan  v.  Z.  i&  N.  Terminal  Co,, 
45  L.  R.  A.  303;  Brass  v.  North  Dakota,  163  IT.  8.  391 ; 
Z.  cj&  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677.)  This  act  does 
not  attempt  to  regulate  commerce  between  the  states,  and 
does  not  purport  to  nor  could  it  act  ontside  of  the  state 
of  New  York.  {C.  c6  O.  T.  By.  Co.  v.  Wellman,  143  U. 
S.  339 ;  H.  B.  'Co.  v.  Kentucky,  166  U.  S.  150 ;  N.  Y., 
L.  E.  &  W.  R.  R.  Co.  V.  Pmn.,  158  U.  S.  431 ;  Hopkins 
V.  U.  S.,  171  U.  S.  578 ;  Thomas  v.  Gay,  169  U.  S.  264.) 
The  Mileage  Book  Acts  do  not  deny  to  the  defendant  the 
equal  protection  of  the  laws.  {ITaynes  v.  Missouri,  120  U. 
S.  71 ;  Maryland  v.  Broadhelt,  45  L.  R.  A.  433.)  The 
defendant  cannot  urge  any  constitutional  question  in  this 
court  other  than  the  one  that  the  Mileage  Book  Act  is  in 
violation  of  the  United  States  Constitution  in  its  attempt  to 
regulate  commerce  among  the  states.  (Baylies'  N.  T.  & 
App.  275 ;  Code  Civ.  Pro.  §  190 ;  Vose  v.  Cockcroft,  44  N. 
Y.  415 ;  Delaney  v.  Brett,  51  N.  Y.  78 ;  Pierce  v.  S.  By. 
Co.,  171  U.  S!  641 ;  City  of  Buffalo  v.  N.  Y.,  L.  E.  db  W. 
R.  R.  Co.,  152  N.  Y.  276;  II.  P.  Co.  v.  S.  I.  Co.,  157  K 
Y.  437,  441 ;  Murdock  v.  Mayor,  etc.,  87  U..S.  590 ;  Wilson 
V.  McNamee,  102  U.  S.  572 ;  Matter  of  Houdayer,  150  N. 
Y.  37 ;  Cooley's  Const.  Lim.  [6th  ed.]  19.)  The  Mileage  Book 
Act  being  in  force  at  the  time  the  defendant  was  incorporated, 
it  does  not  lie  within  the  power  of  tlie  company  to  allege  its 
invalidity.  {Town  of  Pierrepont  v.  Loveless,  72  N.  Y.  216; 
Plumb  V.  Christie,  103  Ga.  686 ;  People  v.  R.  d&  S.  R.  R. 
Co.,  15  Wend.  113  ;  Reid  v.  Town  of  Eatonton,  80  Ga.  755  ; 
Cooley's  Const.  Lim.  [6th  ed.]  479  ;  People  ex  rel.  v.  Bar- 
nard, 110  N.  Y.  548 ;  Maijor  v.  B.  cfe  S.  A.  R.  R.  Co.,  17 
Hun,  242;  Ashley  v.  Rya7).,  153  U.  S.  436;  Railroad  Co. 
V.  Gihhes,  24  S.  C.  60 ;  Z.  cfe  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677  ;  Bushwick  v.  Ehbets,  3  Edw.  Ch.  353.)  The  plain- 
tiff was  entitled  to  recover  a  penalty  of  fifty  dollars  each  time  he 
was  refused  a  mileage  book,  for  which  an  action  was  brought, 
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and  he  was  not  limited  to  a  single  recovery.  {Fuher  v.  N.  Y, 
a  cfe  H.  E,  R.  E.  Co.,  46  N.  Y.  644;  Casey  v.  N.  Y.  C.  & 
H.  E.  E.  E.  Co.,  49  N.  Y.  675.)  The  motive  of  the  plain- 
tiff in  demanding  such  ticket  cannot  relieve  the  defendant 
from  performing  the  statutory  duty  imposed  upon  it.  The 
penalty  is  imposed  upon  the  corporation  for  its  failure  to  com- 
ply with  the  mandate  of  the  legislature.  {Fisher  v.  N.  Y. 
C.  cfe  H.  E.  E.  E.  Co.,  46  N.  Y.  644 ;  Clinton  v.  Myers,  46 
N.  Y.  511 ;  Phelps  v.  Nowlen,  72  N.  Y.  39 ;  M(yrris  v.  Tuir 
hiU,  72  N.  Y.  575  ;  Cotheal  v.  Brouwer,  5  N.  Y.  562 ;  Myers 
V.  B.  H.  E.  E.  Co.,  10  App.  Div.  335.) 

Cullen,  J.  This  action,  similar  in  character  to  that  of 
Beardsley  v.  N.  Y,  L.  E.  &  W.  E.  E.  Co.,  is  brouglit  to 
recover  penalties  for  the  refusal  of  the  defendant  to  issue 
mileage  books,  as  prescribed  by  chapter  1027  of  the  Laws  of 
1895,  as  amended  by  chapter  835  of  the  Laws  of  1896.  The 
record  in  this  case,  however,  differs  materially  from  that  in 
the  Beardsley  case,  both  in  its  facts  and  in  the  objections 
taken  by  the  counsel  to  the  right  of  the  plaintiff  to  recover. 
The  complaints  (there  were  originally  several  actions  which 
were  subsequently  consolidated  into  one)  allege  that  the 
defendant  is  a  railroad  corporation  organized  under  the  laws 
of  this  state,  and  then  set  forth  the  various  mattere  necessary 
to  bring  the  defendant  within  the  terms  of  the  statute,  and  the 
details  of  the  plaintiff's  applications  for  mileage  books  and  the 
defendant's  refusal  to  issue  them.  They  do  not  state  when 
the  defendant  was  incorporated.  The  answers  to  the  several 
causes  of  action  admitted  the  incorporation  of  the  defendant 
and  certain  other  allegations  of  the  plaintiff  in  reference  to 
the  mileage  of  road  operated  by  the  defendant  and  its  rates  of 
fare,  and  put  in  issue  the  other  averments  of  the  complaint. 
They  further  set  up  that  the  defendant  owned  and  operated  a 
railroad  extending  through  several  states,  and  charge  that  the 
statute  of  1896  "  is  unconstitutional  and  void,  because  it  is  in 
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violation  of  the  provision  of  the  Constitution  of  the  United 
States,  v^hich  commits  to  Congress  the  sole  power  to  regulate 
commerce  between  the  several  states,  and  that  it  is  unconstitu- 
tional and  void  because  it  is  in  violation  of  various  other  pro- 
visions of  the  Constitution  of  the  United  States,  and  of  the 
Constitution  of  the  state  of  New  York."  On  the  trial  of  the 
action  the  plaintiflE  put  in  evidence  the  certificate  of  the  defend- 
ant's incorporation,  of  which  the  record  contains  only  the 
following :  "  Certificate  referred  to  shows  that  the  Erie 
Railroad  corporation,  defendant,  was  duly  organized  and 
incorporated  November  14,  1895,  under  the  general  laws  of 
the  state  of  New  York  for  the  incorporation  of  railroads." 
The  earliest  refusal  to  issue  a  mileage  book,  for  which  it  is 
sought  to  recover  the  penalty,  occurred  on  June  26,  1896. 
The  defendant  put  in  evidence  a  map  showing  the  various 
lines  of  the  Erie  railroad,  extending  through  this  state  and 
others,  and  "  to  make  the  description  of  the  lines  of  the 
defendant  more  certain,"  as  was  stated  by  the  counsel  in  offer- 
ing them,  two  deeds,  one  from  Arthur  H.  Hasten,  special 
master,  to  Charles  Caster  and  others,  and  the  other  from  Cas- 
ter and  others  to  the  defendant.  All  the  record  states  of  these 
deeds  is  that  they  were  "  of  the  New  York,  Lake  Erie  & 
Western  lines,"  and  that  they  were  delivered  and  recorded  in 
November,  1895.  This  is  all  that  appears  concerning  the 
original  title  to  defendant's  road.  There  is  nothing  to  show 
the  defendant  has  succeeded  to  the  rights  or  franchises  of  any 
company  antedating  the  enactment  of  the  statute  of  1895. 
While  our  personal  knowledge  may  inform  us  of  the  history 
of  the  railroad  lines  operated  by  the  defendant,  to  that  we 
cannot  appeal,  and  we  can  indulge  in  no  presumption  as  to 
the  existence  of  facts  not  appearing  in  the  record.  As  the 
case  stands  before  us  we  have  a  railroad  company  created  after 
the  statute  of  1895,  and  whose  franchise  and  property  rights 
must  be  assumed  to  have  accrued  subsequently  to  that  time. 
The  question,  therefore,  is  whether  the  statute  of  1895,  though 
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void  as  to  existing  railroad  companies,  is  not  constitutional  and 
valid  as  to  comi^anies  organized  and  acquiring  property  and 
franchises  in  the,  future. 

That  a  statute,  which  is  unconstitutional  so  far  as  it  pur- 
ports to  operate  retrospectively,  may  be  upheld  as  to  future 
cases,  is  settled  by  authority.  {People  v.  O^Neil^  109  N.  Y. 
251;  Cooley  Const.  Lira.  180.)  We  do  not  assent,  however, 
to  the  broad  claim  of  the  learned  counsel  for  the  respondent 
that  a  corporation  cannot  object  to  the  constitutionality  of  any 
statute  enacted  by  the  state  prior  to  the  time  of  its  organiza- 
tion. Whether  the  proposition  contended  for  is  true  or  false 
depends  on  the  ground  on  which  the  validity  of  the  statute  is 
assailed  or  its  invalidity  declared.  If  the  state  should  require, 
or  enact,  that  railroad  companies  thereafter  organized  must 
subject  the  management  and  conduct  of  any  interstate  trans- 
poration  and  business  they  may  carry  on,  to  state  control,  such 
a  statute  would  be  void  as  in  contravention  of  the  Constitution 
of  the  United  States,  which  commits  to  Congress  the  regulation 
of  interstate  commerce.  It  is  probable  that  there  are  provisions 
of  the  State  Constitution,  such  as  those  regulating  the  adminis- 
tration of  justice  and  ordained  for  the  security  of  persons  and 
property,  which  the  legislature  could  not  require  even  future 
corporations  to  waive  as  a  condition  of  their  charters.  But  the 
ground  on  which  the  Supreme  Court  of  the  United  States  in 
the  case  of  Lake  Shore  c&  M.  S.  Ry,  Co.  v.  Smith  (173  U.  S. 
684)  held  the  Mileage  Book  Act  unconstitutional,  was  that  it 
was  an  invasion  of  the  property  rights  of  the  railroad  company, 
in  that  it  required  the  company  to  transport  persons  willing 
and  able  to  purchase  thousand-mile  books  at  a  less  sum  than 
the  general  or  maximum  rate  allowed  by  law ;  in  other  words, 
that  it  compelled  the  company  to  surrender,  as  to  such  per- 
sons, the  difference  between  the  special  rate  of  fare  and  the 
regular  rate.  This  exaction  was  illegal,  because  it  was  with- 
out due  process  of  law.  We  know  of  no  reason,  however, 
why  a  railroad  company  may  not  agree,  upon  sufficient  con- 
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sideratioD,  to  surrender  or  transfer  any  specific  pecuniary 
right.  The  right  to  contract  as  to  property  is  one  of  the 
inherent  rights  of  a  citizen,  of  which  he  cannot  be  deprived, 
except  as  to  that  class  of  contracts  which  are  condemned  in 
the  exercise  of  the  police  power,  such  as  usury  and  the  like. 
{People  V.  GiUson,  109  N.  Y.  389.)  The  same  liberty  of 
contract  exists  in  the  grant  of  charters  by  the  legislature. 
Tlierefore,  a  regulation  as  to  the  price  of  transportation, 
which  would  be  an  illegal  exaction  when  sought  to  be  imposed 
on  existing  corporations  solely  by  legislative  fiat,  may,  in  the 
case  of  future  corporations,  be  the  mere  performance  of  the 
obligation  of  a  contract.  The  authority  to  construct  and 
operate  a  railroad  is  not  the  natural  right  of  a  citizen,  but  a 
franchise  proceeding  from  the  favor  or  grant  of  the  state.  As 
a  condition  of  such  grant,  the  legislature  might  require  the 
company  to  transport  passengers  at  any  prescribed  rate  of 
fare ;  equally,  it  may  require  that  certain  classes  of  passen- 
gers be  transported  at  a  particular  rate  of  fare,  or  that  any 
passenger,  under  certain  circumstances  and  on  compliance  with 
certain  requirements,  be  transported  at  such  rate.  In  Bail- 
road  Co.  V.  Maryland^  (21  Wall.  456)  the  Supreme  Court  of 
the  United  States  said :  "  This  unlimited  right  of  the  state 
to  charge,  or  to  authorize  others  to  charge,  toll,  freight,  or  fare 
for  transportation  on  itd  roads,  canals,  and  railroads,  arises 
from  the  simple  fact  that  they  are  its  own  works,  or  con- 
structed under  its  authority.  It  gives  them  being.  It  has  a 
right  to  exact  compensation  for  their  use."  So  it  was  held 
that  a  reservation  by  the  state  to  itself  of  one-fifth  of  the 
receipts  for  transportation  of  passengers  was  valid,  and  it  was 
said  that  the  state  might  have  exacted  the  whole  receipts. 
(See,  also,  Ashley  v.  Ryan^  153  U.  S.  436,  and  Z.  <&  N.  By, 
Co.  V.  Kentucky,  161  U.  S.  677.) 

The  statute  of  1896  was  passed  subsequently  to  the  incor- 
poration of  the  defendant,  and  if  the  statute  increased  the 
burden  imposed  on  the  defendant  by  the  act  of  1895,  as  to 
such  additional  burden  it  would  be  invalid.     But  a  comparison 
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of  the  two  acts  shows  that  all  tlie  Jiiodifieations  of  the  statute 
of  1895  effected  by  the  statute  of  1896  are  favorable  to  the 
railroad  company.  Bj  the  first  act  the  mileage  books  entitled 
the  holder,  i,  e.,  the  Ijearer  or  assignee,  to  transportation ;  by 
the  second,  the  use  of  the  book  is  limited  to  the  purchaser  and 
to  certain  members  of  his  family  and  employees.  By  the  act 
of  1895  there  was  imposed  on  the  company  the  general  duty 
to  issue  mileage  books ;  by  that  of  1896  the  company  is 
required  to  keep  such  books  for  sale  only  at  stations  in  incor- 
porated villages  and  cities.  By  the  earlier  statute  the  com- 
pany was  practically  required  to  accept  the  mileage  books 
from  passengers  on  the  train  in  lieu  of  tickets  ;  by  the  latter 
act,  the  mileage  book  can  be  used  only  in  the  purchase  at  the 
ticket  office  of  a  ticket  for  the  proposed  journey.  We  are  of 
opinion,  therefore,  that  the  enactment  of  1896  is  constitu- 
tional and  valid  in  the  same  cases  where  the  statute  of  1895 
would  be  upheld. 

While  we  have  discussed,  at  some  length,  the  constitution- 
ality of  the  statutes  of  1895  and  1896  as  applied  to  future  cor- 
porations, we  doubt  very  much  whether  the  defendant's  objec- 
tions and  exceptions  are  sufficient  to  raise  the  question.  So 
far  as  the  pleadings  are  concerned  the  only  attack  on  the 
validity  of  the  statutes  is  that  already  quoted  from  the  defend- 
ant's answer.  At  the  opening  of  •  the  trial  the  defendant 
moved  to  dismiss  the  complaint  because  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action  for  a  penalty.  No 
particular  ground  for  the  attack  on  the  complaint  is  stated. 
At  the  close  of  the  evidence,  the  defendant  renewed  its  motion 
to  dismiss  the  complaint,  but  the  sole  ground  on  which  it 
assailed  the  validity  of  the  statute  itself  was  that  it  consti- 
tuted an  interference  with  the  regulation  of  interstate  com- 
merce, and,  hence,  was  in  violation  of  the  Constitution  of  the 
United  States.  The  objection  that  the  statute  was  an  inva- 
sion of  the  defendant's  property  rights  and  contravened,  for 
that  reason,  either  the  Constitution  of  the  United  States  or 
tlie  Constitution  of  this  state,  does  not  anywhere  appear  in 
the  record,  and  the  rule  seems  settled  that  such  an  objection. 
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to  be  available  here,  must  have  been  raised  in  the  courts 
below.  (  Vose  v.  Cocker  oft,  44  N.  Y.  415  ;  Delaney  v.  Bretty 
61  N.  Y.  78.) 

The  objection  that  the  statutes  of  1S95  and  1896  are  regu- 
lations of  interstate  commerce,  and,  hence,  in  conflict  with  the 
Federal  Constitution,  is  satisfactorily  dealt  with  in  tlie  very 
clear  opinion  of  Mr.  Justice  Mkrwin  of  the  Appellate  Divis- 
ion, delivered  in  the  Beardsley  Case  (16  App.  Div.  251). 
That  such  a  statute,  if  limited  in  its  scope  to  transportation 
wholly  within  the  limits  of  the  state,  is  a  valid  exercise  of 
state  authority,  is  settled  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Stone  v.  Farmer^  Loan  cfe 
Trust  Co.  (116  U.  S.  307)  where  it  was  said  :  "  It  (the  state) 
may,  beyond  all  question,  by  the  settled  nile  of  decision  in 
this  court,  regulate  freights  and  fares  for  business  done  exclu- 
sively within  the  state."  This  doctrine  has  never  been  over- 
ruled or  limited  ;  on  the  contrary,  it  is  fully  recognized  in  the 
later  cases.  {Hennington  v.  Georgia,  163  U.  S.  299 ;  TT.  U. 
Tel,  Co,  V.  Jamen,  162  U.  S.  650  \L.S.<k  M,  S.  R,  Co.  v.  Ohio, 
173  U.  S.  285.)  In  Wahash,  S.  L.  cfc  P.  liy.  Co.  v.  lUinois 
(118  U.  S.  557)  a  statute  of  Illinois  regulating  fares  was  held 
void  solely  on  the  ground  that  the  act,  as  interpreted  by  the 
Supreme  Court  of  the  state,  included  cases  of  transportation 
partly  within  and  partly  without  the  state.  It  was  there 
stated  :  "  If  the  Illinois  statute  could  be  construed  to  apply 
exclusively  to  contracts  for  a  carriage  which  begins  and  ends 
within  the  state,  disconnected  from  a  continuous  transporta- 
tion through  or  into  other  states,  there  does  not  seem  to  be 
any  difficulty  in  holding  it  to  be  valid."  There  is  nothing  in 
the  language  of  the  statutes  now  before  us  that  shows  they 
were  intended  to  affect  any  but  intra-state  transportation ;  but 
if  their  interpretation  be  doubtful  "  the  courts  must  so  con- 
strue a  statute  as  to  bring  it  within  the  constitutional  limits, 
if  it  is  susceptible  of  such  construction."  {Sage  v.  City  of 
Brooklyn,  89  N.  Y.  189  ;  People  ex  rel.  Sinkler  v.  Terry, 
108  N.  Y.  1.)  Within  this  principle  these  statutes  must  be 
construed  as  applying  to  transportation   wholly  within  the 
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state,  and  so  construed  they  do  not  infringe  upon  the  Consti- 
tution of  the  United  States. 

The  judgment  appealed  from  should  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann  and  Werner,  J  J., 
concur ;  Martin,  J.,  concurs  in  result. 

Judgment  affirmed. 


John  J.  Lewis,  an  Infant,  by  Jennette  L.  Lewis,  his  Guard- 
ian ad  Litem,  Respondent,  v.  The  Long  Island  Railroad 
Company,  Appellant. 

1.  Appkal  —  Court  op  Appeam  Prohibited  from  Reviewtkg  Sup- 
piciENCY  OF  Evidence.  Where  the  Appellate  Division  has  unanimously 
affirmed  a  judgment  below,  and  subsequently  allows  an  appeal  therefrom 
iipon  a  question  of  law,  the  Court  of  Appeals  has  no  power  to  examine 
or  determine  whether  there  is  any  or  sufficient  evidence  to  sustain  the 
verdict. 

2.  Negligence  —  Action  by  Engineer  op  Railroad  Train  in  an 
Emergency.  Where  an  excursion  coach,  moving  at  the  rate  of  five  to 
seven  miles  an  hour,  suddenly  presents  itself,  at  a  railroad  crossing,  to  the 
view  of  the  engineer  of  a  train  four  hundred  feet  from  the  crossing,  and 
which  is  approaching  at  the  rate  of  thirty-five  miles  an  hour,  and  he  has 
only  about  eight  seconds  to  determine  what  he  will  do  in  the  matter,  it  u 
erroneous  for  the  trial  court  to  charge,  in  an  action  brought  by  a  person 
who  was  on  the  coach  and  was  injured  by  the  resulting  collision,  that  if 
the  engineer,  after  seeing  the  horses  of  the  coach,  omitted  to  do  "any 
act"  which  might  have  prevented  the  collision  or  lessened  the  danger,  the 
railroad  corporation  was  guilty  of  negligence,  as  such  instruction  ignores 
the  situation  at  the  time  of  the  accident,  and  permits  the  jury  to  find 
negligence  without  regard  to  the  facts  and  circumstances,  such  aa  the 
short  period  of  time  in  which  he  was  obliged  to  act,  the  impending  dan  ir^^r 
and  consequent  excitement,  the  various  acts  required  to  stop  or  lessen 
speed  and  all  the  other  circumstances  surrounding  him. 

3.  Driving  on  Steam  Railroad  Track  without  Stopping.  It  is 
proper  for  the  trial  court  to  refuse  to  charge,  in  such  an  action,  that  it  is 
negligence  as  a  matter  of  law  to  drive  on  a  steam  railroad  track,  at  a 
point  where  the  view  is  obstructed,  without  stopping,  as  the  rule  is  that, 
while  the  traveler  must  listen  and  look,  he  is  not  required  also  to  stop, 
and  his  omission  to  do  so  is  a  fact  for  the  consideration  of  the  jury. 

4.  Omission  to  Comply  with  Statute  Relating  to  Signboards. 
A  railroad  corporation  is  not  entitled  to  a  charge,  in  an  action 
brought  by  one  who  was  injured  at  a  niilroad  crossing  which  he  had 
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never  seen  before,  that  no  negligence  can  be  imputed  to  the  corporation 
by  reason  of  the  size  or  shape  of  the  danger  signal  at  the  crossing,  or  the 
language  of  the  warning  to  the  public,  or  the  length  of  its  letters  —  these 
failing  to  comply  with  the  Railroad  Law  (L.  1890,  ch.  565,  §  33)— as,  in 
the  case  of  one  who  is  a  stranger  to  the  crossing,  a  failure  in  such  respects 
might  constitute  actionable  negligence,  and  justify  a  recovery  when  the 
injury  was  caused  by  a  disregard  of  the  statute. 

5.  Degree  op  Care  Required  at  a  Railroad  Crossing.  A  traveler", 
approaching  a  railroad  crossing,  is  bound  to  exercise  ordinary,  but  is  not 
bound  to  exercise  extraordinary,  care  to  detect  an  approaching  train. 

6.  Relation  op  Master  and  Servant.  The  relation  of  master  and 
servant,  and  the  consequent  responsibility  of  the  former  for  the  acts  of 
the  latter,  does  not  exist  between  associates  who  have  hired  a  coach  and 
its  driver,  it  appearing  that  they  neither  selected  nor  paid  him,  and,  at 
most,  had  only  a  right  to  order  him  to  go  forward  or  stop. 

Leioii  V.  Long  Island  R.  R.  Co.,  30  App.  Div.  410,  reversed. 

(Argued  January  10,  1900;  decided  February  27,  1900.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  May  13,  1898,  upon  an  order  unanimously 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  an  order  denying  a  motion  for  a  new  trial. 

The  appeal  was  allowed  by  the  Appellate  Division  upon  the 
ground  that  a  question  of  law  had  arisen  in  this  case  which  in 
its  opinion  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Benjamin  F.  Tracy  and  William  J,  Kelly  for  appellant. 
The  trial  judge  erred  in  charging  as  requested  by  plaintiff's 
counsel.  *'  If  you  find  that  the  engineer  of  the  defendant's 
train,  after  seeing  the  horses  attached  to  the  tally-ho  in  which 
plaintiff  was  seated,  omitted  to  do  any  act  which  might  have 
prevented  the  collision,  or  might  have  lessened  the  danger  to 
plaintiff,  defendant  was  guilty  of  negligence."  (  Warner  v. 
N.  Y.  O.  R.  R.  Co.,  44  N.  Y.  465 ;  Chnjatal  v.  T.  &  B.  R. 
R.  Co.,  105  N.  Y.  164;  Bittner  v.  C.  S.  Rxj.  Co.,  12  Misc. 
Kep.  517;  TwoniUy  v.  C.  P.,  N.  cfe  E.  R.  R.  R.  Co.,  69  N. 
Y.  158 ;  Schneider  v.  S.  A.  R.  R.  Co.,  133  N.  Y.  586 ;  Stahe- 
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nau  V.  A,  A.  R,  R,  Co,,  155  N.  Y.  511 ;  Wyiin  v.  C.  P.,  N. 
&  E,  R,  R.  R,  Co.,  183  N.  Y.  575 ;  Baker  v.  K  A.  R.  R,  R. 
Co,,  62  Ilun,  39 ;  Voah  v.  N.  C  Rrj,  Co.,  75  N.  Y.  320 ; 
Cuyler  v.  Decksr,  20  Ilun,  173.)  The  court  erred  in  refus- 
ing to  charge  tlie  defendant's  request,  that  "tlie  plaintiflE,  unit- 
ing with  others  of  the  society  in  liiring  so  unusual  and  extra- 
ordinary a  turnout  for  a  day's  outing  in  the  country  as  a  tally-ho 
coach,  having  a  brake  and  drawn  by  six  horses  and'  carrying 
twenty-one  people,  so  identified  himself  with  the  coach  and 
driver  that  the  negligence  of  the  driver  will  be  imputed  to  the 
plantiflE,  and  if  such  negligence  contributed  to  produce  the  col- 
Hsion  between  the  engine  and  the  coach  the  plaintiff  cannot 
recover."  {Allyn  v.  B.  &  A.  R.  R.  Co,,  105  Mass.  77; 
McLaughlin  v.  Pryor,  4  M.  &  G.  48 ;  Rourke  v.  W.  M.  C. 
Co.,  L.  R.  [2  C.  P.  Div.]  205 ;  Brown  v.  N,  Y.  C  R.  R.  Co., 
31  Barb.  385  ;  32  N.  Y.  597 ;  Titus  y.  Toivn  of  New  Scotland, 
90  Hun,  468 ;  Smith  v.  N.  Y.  C  <&  H.  R.  R.  R.  Co.,  38  Hun, 
33.)  The  court  erred  in  refusing  to  charge  the  defendant's 
request, "  that  the  plaintiff,  uniting  with  others  of  the  society,  in 
hiring  so  unusual  and  extraordinary  a  turnout  for  a  day's  out- 
ing in  the  country  as  a  tally-ho  coach,  having  a  brake  and  drawn 
by  six  liorses,  and  carrying  twenty-one  people,  made  himself 
responsible  for  the  competency  of  the  driver  and  of  the  helper ; 
and  if  the  incompetency  of  the  driver,  or  of  the  helper,  con- 
tributed to  produce  the  collision  between  the  engine  and  the 
coach,  the  plaintiff  cannot  recover."  {Robinson  v.  N.  Y.  C 
&  II,' R,  R.  R.  Co.,  m  N.  Y.  11 ;  Dwyer  v.  E.  Ry.  Co.,  71 
N.  Y.  228.)  Plaintiff  and  his  associates  were  so  identified  in 
a  common  enterprise  that  the  negligence  of  his  associates 
contributing  to  this  accident  should  be  attributed  to  the  plain- 
tiff and  prevent  his  recovery.  {Donnelly  v.  B.  C.  R.  R.  Co., 
109  N.  Y.  16  ;  Beck  v.  E.  R.  F.  Co.,  6  Robt.  82 ;  Kessler  v. 
B.  H.  R.  R.  Co.,  3  App.  Div.  426.)  The  exception  to  the 
refusal  to  charge  that  "  it  was  negligence,  as  matter  of  law,  to 
drive  on  a  steam  railroad  track  with  the  view  obstructed  at  a 
jog  trot,  or  at  such  a  rate  of  speed  that  the  horses  could  not  be 
stopped  or  turned  before  going  over  the  tracks,"  is  well  taken. 
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{SaUer  v.  U.  <b  B.  B.  B,  B.  Co.,  75  N.  Y.  273  ;  Wilds  v.  //. 
B.  B.  B.  Co.,  24  K  Y.  430;  Nash  v.  N.  Y.  C  d:  H.  B.  B. 
B.  Co.,  125  N.  Y.  715.) 

Albert  A.  Wray  for  respondent.  As  it  appears  from  the 
record  that  the  aflSrmance  by  the  Appellate  Division  was 
unanimous,  this  court  is  compelled  by  the  Constitution  and 
the  statute  to  presume  that  there  was  sufficient  evidence  to 
sustain  the  facts  found  by  the  jury.     {Ayres  v.  7?.,  Z.  dk  W. 

B.  B.  Co.,  158  N.  Y.  254;  Szuchy  v.  //.  C.  cfe  7.  Co.,  150 
N.  Y.  219.)  The  only  questions  open  to  review  by  this  court 
are  the  exceptions  taken  to  the  rulings  relating  to  evidence 
and  to  the  charge.  {Ayres  v.  7>.,  Z.  dk  W.  B.  B.  Co.,  158 
N".  Y.  254.)  It  was  not  negligence  for  plain  tiflE  to  fail  to 
warn  the  driver  of  danger  that  he  was  himself  unaware  of. 
The  request  to  charge  was  misleading,  as  it  assumed  that  the 
signboard  and  railroad  track  were  ."obvious"  to  plaintiff; 
whereas  that  was  an  issue  of  fact  in  dispute,  and  was  for  the 
jury  to  pass  upon.  {Zwack  v.  iV"  Y.,  L.  E.  &  W.  B.  B.  Co., 
160  N.  Y.  362.)  Defendant's  request  to  charge  that  if,  on 
the  evidence,  the  danger  sign  was  in  view,  etc.,  had  he  looked 
for  it,  etc.,  he  was  negligent  as  matter  of  law  in  not  looking 
and  observing  the  existence  of  the  railroad  track,  was  properly 
refused.     (McBickard  v.  Flint,  114  N.  .Y.  222 ;  Judson  v. 

C.  Y.  B.  B.  Co.,  158  N.  Y.  597 ;  Zwack  v.  N.  Y,  L.  E. 
cfe  W.  B.  B.  Co.,  160  N.  Y.  362.)  It  was  not  negligence  as 
a  matter  of  law  to  drive  on  the  crossing  without  first 
stopping.  {Davis  v.  N.  Y.  C.  cfe  H.  B.  B.  B.  Co.,  47  N. 
Y.400;  Judson  v.  C.  V.  B.  B.  Co.,  158  K  Y.  597;  Bax- 
ter V.  T.  &  B.  B.  B.  Co.,  41  N,  Y.  502.)  The  charge 
to  the  jury,  as  a  whole,  was  neither  contradictory  nor  con- 
fusing, but  it  submitted  the  facts  to  them  under  clear  and 
intelligible  instructions  as  to  the  law,  which  were  most 
favorable  to  defendant.  {GilUspie  v.  D.  D.,  E.  B.  d&  B.  B. 
B.  Co.,  12  App.  Div.  501 ;  Hickenlottom  v.  D.,  L.  &  W.  B. 
B.  Co.,  122  N.  Y.  91 ;  Batty  v.  N.  F.  11.  P.  <&  M.  Co.,  37 
App.  Div.  94.)    The  plaintiff  and   liis  associates  were  not 
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engaged  in  a  joint  enterprise  with  the  driver,  and  his  negli- 
gence, if  any,  could  not  be  imputed  to  plaintiff.  {Robinson 
V.  N.  Y.  C.  i£  H,  R.  R.  R.  Co.,  66  K  Y.  11 ;  Dyer  v.  Erie 
Ry.  Co.,  71  N.  Y.  228;  Xessler  v.  B.  IL  R.  R.  Co.,  3  App. 
Div.  426 ;  Hennessy  v.  B.  R.  R.  Co.,  147  N.  Y.  721 ;  Hoag 
V.  N.  Y.  C.  &  11.  R.  R.  R.  Co.,  Ill  N.  Y.  199;  Phillips 
V.  N.  Y.  C.  i&  II.  R.  R.  R.  Co.,  127  N.  Y.  657 ;  Wdden  v. 
T.A.R.  R.  Co.,  3  App.  Div.  370;  Masterson  v.  N.  Y.  C 
dh  II.  R.  R.  R.  Co.,  S4  N.  Y.  247 ;  Brickell  v.  TT.  Y.  C  <& 
H.  R.R.  R.  R.  Co.,  120  N.  Y.  290 ;  Callahan  v.  Sharp,  3 
App.  Div.  428.)  It  was  not  error  to  charge  that  defendant 
was  liable  for  the  engineer's  omission  to  do  any  act  that  might 
have  prevented  the  collision,  or  lessened  the  damage  to  plain- 
tiff, after  he  saw  these  horses.  {Schwier  v.  N.  Y.  C.  <&  II. 
R.  R.  R.  Co.,  90  N.  Y.  558 ;  Spooner  v.  D.,  L.  &  W.  R.  R. 
Co.,  115  N.  Y.  22.) 

Martin,  J.  The  allowance  of  this  appeal  does  not  enable 
us  to  examine  or  determine*  whetlier  there  is  any  or  sufficient 
evidence  to  sustain  the  verdict,  inasmucli  as  the  affirmance  by 
the  Appellate  Division  was  unanimous.  {Reed  v.  McCord, 
160  N.  Y.  330.)  Tlierefore,  the  questions  of  the  defendant's 
negligence  and  the  plaintiff's  freedom  from  contributory  neg- 
ligence cannot  be  reviewed  by  this  court. 

The  only  questions  that  can  be  passed  upon  by  us  are  those 
raised  by  the  defendant's  exceptions  to  rulings  of  the  court 
upon  the  admission  or  rejection  of  evidence,  and  to  its  charge 
or  refusals  to  charge  as  requested  by  the  defendant.  To  a 
proper  understanding  of  these  exceptions  a  brief  statement  of 
the  facts  seems  necessary. 

This  action  was  for  negligence.  The  plaintiff  was  injured 
in  a  collision  which  occurred  at  about  two  o'clock  in  the  after- 
noon of  the  thirty-first  day  of  May,  1897,  at  a  grade  crossing 
of  the  Merrick  road  over  the  defendant's  track.  The  plain- 
tiff, with  a  number  of  associates,  engaged  a  tally-ho  coach 
drawn  by  six  horses  to  convey  them  from  Brooklyn  to  Valley 
Stream    and  return,  a  distance  of  about  thirty  miles.     The 
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horses  were  gentle  and  the  coach  was  in  order.  There  were 
twenty-one  persons  upon  and  in  it  at  the  time  of  the  accident. 
The  trip  was  to  be  made  in  pursuance  of  a  contract  with  one 
Hamilton,  a  liveryman,  to  transport  the  party  the  round  trip 
for  thirty  dollars,  he  to  furnish  the  coach  and  teams  and  send 
them  in  charge  of  a  competent  driver.  The  teams  and  coach 
were  entirely  under  the  control  of  Hamilton's  employees, 
except  that  the  plaintiff  and  his  associates  were  perhaps 
authorized  to  determine  where  they  would  stop  -for  lunch. 
The  Merrick  road,  over  which  this  excursion  was  to  be  made, 
is  a  smooth  macadamized  highway  to  the  extent  of  eighteen 
feet  in  width,  upon  which  there  is  a  great  amount  of  travel. 
The  right  of  way  is  about  fifty  feet  in  width,  and  outside  of 
the  macadamized  portion  there  are  ditches  and  earth  which 
are  overgrown  with  grass  and  weeds,  except  about  four  feet 
on  each  side  next  to  the  macadamized  portion. 

At  the  place  of  the  accident  the  crossing  was  planked,  so 
that  the  spaces  between  the  rails,  the  rails  and  the  macadam- 
ized road  on  each  side  of  the  track  presented  a  smooth  even 
appearance,  the  top  of  the  rails  being  even  with  the  roadbed 
and  planking.  There  was  a  signboard  beyond  the  crossing 
which  was  to  some  extent  obscured  by  telegraph  poles  between 
it  and  the  track.  This  board,  instead  of  being  maintained 
across  the  street  as  required  by  the  statute,  was  placed  upon  a 
single  post  at  the  side  of  and  six  feet  from  the  edge  of  the 
macadamized  road.  The  words  painted  upon  the  signboard 
were  not  those  required  by  the  statute,  nor  were  they  of  the 
size  prescribed.  Section  33  of  the  Eailroad  Law  requires  that 
such  signboards  shall  be  placed,  well  supported  and  con- 
stantly maintained,  across  each  traveled  public  road  or  street, 
where  the  same  is  crossed  by  a  railroad  at  grade ;  that  they 
shall  be  so  elevated  as  not  to  obstruct  the  travel  and  so  as  to 
be  easily  seen  by  travelers,  and  that  on  each  side  shall  be 
painted  in  capital  letters,  each  at  least  nine  inches  in  length 
and  of  suitable  width,  the  words:  "Railroad  crossing;  look 
out  for  the  cars."  The  board  which  was  erected  at  this  place 
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was  upon  a  single  post  to  which  three  boards  were  fastened, 
one  at  right  angles  with  the  post,  the  other  two  extending  from 
the  ends  of  the  iirst  to  and  beyond  the  post,  crossing  each 
other  thereon.  Upon  these  boards  wore  painted  the  words : 
"  Danger,  railroad  crossing."  On  the  side  of  the  road,  back 
of  and  extending  a  considerable  distance  beyond  the  sign- 
board, were  trees  and  nnderbrnsh  from  twenty-five  to  thirty 
feet  high.  The  proof,  while  in  conflict  as  to  the  distance  this 
board  could  be  seen  by  travelers,  tended  to  show  that  it  could 
be  seen  by  one  who  knew  of  its  existence  for  a  considerable 
distance,  while  by  a  stranger  who  was  not  aware  of  its  presence, 
it  would  not  be  readily  seen  or  noticed.  There  were  no  gates 
or  flagman  at  this  crossing.  Upon  one  of  the  telegraph  poles, 
standing  near  the  signboard,  there  was  an  electric  signal  bell 
about  ten  feet  above  the  ground. 

For  some  distance  from  the  crossing  and  up  to  it  there  are 
trees,  woods  and  underbrush  on  both  sides  of  the  highway, 
which  upon  the  left  side  extend  to  within  eighteen  feet  of  tlie 
crossing,  obscuring  the  view  of  the  track  from  the  highway. 
At  a  point  in  the  center  of  the  highway  thirty-four  feet  from 
the  track,  it  could  be  seen  for  nearly  two  hundred  and  eleven 
feet  from  the  crossing,  and  a  clear  and  unobstructed  view 
could  be  obtained  twenty-four  and  one-half  feet  from  the  near- 
est rail.  It  was  seventy  feet  from  the  rear  of  the  coach  to 
the  heads  of  the  leaders  in  the  team.  While  previously  there 
had  been  considerable  jollity  among  the  young  people  upon 
the  coach,  including  the  blowing  of  horns  and  the  sounding 
of  a  bftigle,  at  the  time  of  the  accident  no  unusual  noise  was 
being  made,  and  the  team  was  going  slowly,  some  of  the  horses 
upon  a  walk  and  the  others  upon  a  slow  trot. 

The  plaintiff  was  seated  upon  the  top  of  the  coach,  where 
he  could  observe  what  came  within  the  line  of  his  vision.  He 
had  never  been  over  the  road  before,  and  knew  nothing  of 
the  location  of  the  railroad  or  its  crossings.  As  the  coach 
approached  the  crossing  he  looked  both  ways,  but  saw  nothing 
to  indicate  its  presence  or  any  approaching  danger.  The  train 
came  from  the  left  of  the  highway,  upon  which  side  there 
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were  woods  obscuring  the  plaintiiFs  view.  The  locomotive 
was  not  using  steam,  and  the  sound  of  the  train  was  obstructed 
or  interfered  with  by  the  woods.  The  track  was  wet  from 
previous  rain.  A  number  of  witnesses  testified  that  they  were 
in  a  position  to  have  lieard  the  sounding  of  the  whistle  or  the 
ringing  of  the  bell  if  it  had  been  blown  or  rung,  but  that  they 
did  not  hear  either.  Upon  the  other  hand,  the  defendant's 
witnesses  testified  that  the  engine  whistled  a  number  of  times 
at  different  staticms  and  crossings  within  a  few  miles  of  the 
point  where  the  accident  occurred,  and  that  it  whistled  a  quar- 
ter of  a  mile  away.  They  also  testified  that  the  engine  bell 
was  rung  from  that  distance  to  the  crossing.  One  of  the 
defendant's  employees,  or  rather  a  student  fireman  upon  the 
engine,  testified  that  the  whistle  was  not  blown  until  the  train 
was  within  four  hundred  feet  of  the  crossing,  and  that  the 
fireman  was  lazily  ringing  the  bell  for  about  eighty  rods,  but 
that  it  did  not  ring  loudly,  for  the  clapper  just  touched  the 
sides  with  a  slow  motion.  There  was  also  proof  that  the 
automatic  signal  near  the  crossing  could  be  heard  for  a  dis- 
tance of  a  quarter  of  a  mile  when  it  rang,  but  that  it  did  not 
ring  on  the  approach  of  this  train. 

The  train  was  moving  thirty-five  miles  an  hour,  or  at  the 
rate  of  over  fifty-one  feet  per  second.  The  coach  was  going 
from  five  to  seven  miles  an  hour,  or  from  about  seven  to  ten 
feet  per  second.  As  the  coach  approached,  no  one  upon  it 
discovered  the  crossing  or  the  track  until  the  horses  were 
within  about  ten  feet  of  the  rails.  At  that  time  the  driver 
was  within  fifty  feet  of  the  track,  the  plaintiff  sixty-five  feet 
away,  and  their  view  of  the  approaching  train  was  obstructed 
by  the  woods.  No  sound  of  its  approach  had  been  previously 
heard.  At  that  time,  however,  one  of  the  party,  who  stood 
upon  the  highest  part  of  the  coach,  saw  the  train,  cried  out, 
"  Here  comes  a  train,"  and  immediately  jumped  from  the 
side  of  the  coach  to  the  road.  He  struck  the  ground  about 
thirty  feet  from  the  nearest  rail.  When  the  warning  was 
shouted  by  the  young  man  who  jumped  off  the  leaders  were 
over,  the  body  team  was  just  crossing,  and  tlie  wheelers  were 
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upon  the  track.  Upon  discovering  the  situation,  to  save  him- 
self and  his  passengers,  the  driver  seized  his  whip  and  lashed 
the  team  into  a  jump.  The  train  was  late  and  did  not  slacken 
its  speed  until  it  struck  the  coach  near  the  middle,  demolish- 
ing it,  throwing  the  passengers  to  the  ground  and  killing  or 
maiming  most  of  them.  The  plaintiff  was  thrown  a  distance 
of  one  hundred  and  twenty-four  feet  and  landed  upon  a  sand 
pile.  He  sustained  a  fracture  of  the  shoulder  blade  and  vari- 
ous bruises  and  contusions  upon  his  head  and  other  portions 
of  his  body.  The  defendant's  engineer  testified  that  he  could 
stop  the  train  within  five  hundred  feet,  but  it  was  not  stopped 
until  it  had  passed  the  crossing,  a  distance  of  seven  hundred 
and  seventy-five  feet.  The  team  was  across  and  the  coach 
was  nearly  across  the  track  when  the  collision  occurred.  The 
engineer  of  the  defendant  saw  the  horses  as  they  came  from 
behind  the  woods,  but  they  passed  over  a  distance  of  twenty- 
four  feet  after  he  saw  them  before  he  applied  the  brakes  or 
undertook  to  stop  the  train.  He  used  no  sand  upon  the  track, 
but  reversed  the  engine,  which  locked  the  wheels  so  that  they 
slid,  and  the  train  did  not  stop  as  soon  as  it  otherwise  would. 

The  plaintiff's  associates  who  made  the  contract  for  the 
team,  selected  the  coach  to  be  furnished  for  this  excursion, 
and  it  was  decorated  with  bunting  by  them.  The  young  men 
who  hired  this  equipage  took  a  number  of  young  women  with 
them.  No  particular  place  had  been  selected  where  their 
lunclieon  was  to  be  eaten,  and  previous  to  the  time-of  the  acci- 
dent they  had  been  looking  for  a  place. 

Having  thus  briefly  stated  the  facts,  so  far  as  necessary  to 
a  proper  understanding  of  the  questions  involved,  we  are 
brought  to  the  consideration  of  some  of  the  exceptions  taken 
upon  the  trial.  While  we  have  examined  them  all,  we  find  but 
few  that  require  special  consideration. 

The  first  and  only  serious  question  raised  by  the  exceptions 
of  the  defendant  relates  to  the  charge  of  the  learned  trial 
judge.  At  the  conclusion  of  the  principal  charge  the  plain- 
tiff requested  the  court  to  charge  as  follows :  "  If  you  find 
that  the  engineer  of  the  defendant's  train,  after  seeing  the 
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horses  attached  .to  the  tally-ho  in  which  plaintifiE  was  seated, 
omitted  to  do  any  act  which  might  have  prevented  the  col- 
lision, or  might  have  lessened  the  danger  to  plaintiff,  defend- 
ant was  guilty  of  negligence."  The  court  so  charged,  and  the 
defendant  excepted.  The  appellant  now  urges  that  this  was 
error,  for  which  the  judgment  should  be  reversed. 

The  engineer  upon  the  defendant's  train  first  saw  the  leaders 
of  the  team  attached  to  the  tally-ho  when  the  train  was  about 
four  hundred  feet  from  the  crossing.  It  was  then  running  at 
the  rate  of  thirty-five  miles  an  hour  and  he  did  not  attempt  to 
stop  it  until  he  saw  the  team  coming  upon  the  track,  when  he 
applied  the  emergency  brake  and  reversed  the  engine.  At 
the  rate  of  speed  which  the  train  was  running  only  about 
eight  seconds  elapsed  after  he  first  saw  the  horses  when  the 
collision  occurred.  Thus,  he  was  suddenly  confronted  with 
an  emergency,  having  but  a  few  seconds  in  which  to  take 
such  precautions  as  were  possible  to  prevent  the  accident  or 
mitigate  the  injury.  The  acts  necessary  to  stop  the  train  were 
described  upon  the  trial,  and  the  engineer  testified  as  to  what 
was  done.  The  effect  of  this  charge  was  to  instruct  the  jury 
tliat  if  the  engineer  omitted  any  one  thing  which  might  have 
prevented  the  collision,  or  lessened  the  danger,  the  defendant 
was  ^ilty  of  negligence.  This,  in  effect,  was  an  instruction 
that  if  it  should  find  that  any  such  act  was  omitted,  then,  as  a 
matter  of  law,  the  defendant  was  negligent.  This  may  have 
presented  to  the  minds  of  the  jury  tlio  situation  as  it  existed 
under  the  proof  and  subsequent  to  the  time  of  the  accident. 
Tlie  jury  could  properly  consider  only  the  situation  as  it  was 
found  to  have  existed  when  the  accident  occurred,  and  in  the 
ligh't  of  all  the  facts  and  circumstances  which  surrounded  the 
engineer  at  that  time.  No  one  fact  or  circumstance  could  be 
considered  by  it  independently  of  the  others  which  related 
to  it. 

It  is  often  the  case  that  after  a  transaction  has  occurred  the 
most  careful  can  discover  that  a  different  course  of  action 
might  have  prevented  a  calamity,  or,  at  least,  mitigated  the 
injury.     Still,  when  an  emergency  presents  itself,  and  a  per- 
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Bon  is  under  great  excitement  from  the  presence  of  an  impend- 
ing peril,  he  may  not  act  with  tliat  perfect  judgment  that  he 
would  under  other  and  different  circumstances  and  still  not  be 
negligent.  "  Railways  are  not  liable  for  a  mistaken  exercise 
of  judgment  upon  the  part  of  their  servants  *  *  *  to  act 
witli  the  utmost  possible  promptitude  when  the  circumstances 
are  such  as  to  afford  no  time  for  deliberation."  (Patterson's 
Railway  Accident  Law,  p.  111.)  Wliere  an  employee  of  a 
railroad  company  is  confronted  with  a  sudden  emergency  the 
failure  on  his  part  to  exercise  the  best  judgment  the  case 
renders  possible  does  not  establish  lack  of  care  and  skill  upon 
his  part,  which  renders  the  company  liable.  (  Wynn  v.  Cent 
P.,  N.  (&  K  li.  R,  R,  Co.,  133  N.  Y.  575.)  It  is  not  respon- 
sible  even  for  his  error  of  judgment.  {Bittner  v.  Crosstown 
Rijoay,  Co.,  153  N.  Y.  76 ;  St<ibenau  v.  At.  Ave.  R.  R.  Co., 
155  N.Y.  511.) 

The  charge  was  in  direct  conflict  with  the  principle  of  these 
authorities.  Under  the  instruction  given  the  jury  may  have 
understood  that  negligence  on  the  part  of  the  defendant  might 
be  based  upon  the  omission  of  the  engineer  to  do  any  act 
which  it  at  the  time  of  the  trial  believed  would  have  pre- 
vented the  collision  or  lessened  the  injury,  thus  practically 
ignoring  the  situation  at  the  time  of  the  accident.  Tlie  short 
period  of  time  in  which  he  was  obliged  to  act,  the  impending 
danger  to  his  train,  to  himself,  to  his  passengers  and  to  others, 
with  the  consequent  excitement  attending  such  a  situation,  the 
various  acts  required  to  stop  or  lessen  the  speed  of  the  train, 
and  all  the  other  circumstances  surrounding  him  at  the  time, 
should  have  been  presented  to  the  jury  and  considered  by  it 
before  it  could  properly  find  the  defendant  negligent  by  rea- 
son of  the  acts  of  its  engineer.  By  the  portion  of  the  charge 
under  consideration  the  jury  was  permitted  to  find  the  defend- 
ant negligent  without  regard  to  these  facts  and  circumstances, 
and  to  hold  it  liable  for  any  mistaken  exercise  of  judgment 
upon  t^ie  part  of  the  engineer.  This  charge  cannot  be  upheld 
witliout  disregarding  many  of  the  principles  of  the  law  of 
negligence  which  are  thoroughly  established  by  the  decisions 
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of  this  conrt.     It  w&s  clearly  erroneous,  and  requires  a  rever- 
sal of  the  judgment  from  which  this  appeal  is  taken. 

We  might  well  leave  the  other  questions  in  this  case  until 
the  necessity  for  their  determination  shall  be  subsequently 
presented,  except  for  the  fact  that  tliere  are  many  cases  pend- 
ing where  the  same  questions  are  involved,  one  of  which  is  of 
quite  general  importance,  and  was  the  basis  upon  which  this 
appeal  was  allowed. 

On  the  trial  the  defendant  requested  the  court  to  charge : 
"  It  is  negligence  as  matter  of  law  to  drive  on  to  a  steam  rail- 
road track  where  the  view  is  obstructed  without  stopping, 
looking  and  listening.     The  Court:    I  will  not  charge  it  in 
those  words.     Mr.  Kelly:  I  except  to  your  Honor's  refusal  to 
charge  as  requested.     The  Court :  I  will  charge  as  follows : 
It  is  negligence  as  matter  of  law  to  drive  on   to  a  steam  rail- 
road track  where  the  view  is  obstructed  without  looking  and 
listening.     Mr.  Kelly :  I  except  to  your  Honor's  refusal  to 
charge  as  requested.     The  Court :  I  would  say  further  that 
whether  it  is  the  duty  of  the  traveler  to  stop  depends  upon 
the  circumstances  of  the  case,  the  surrounding  conditions  and 
the  nature  of  the  vehicle  which  he  is  using.     I  do  not  say,  as 
matter  of  law,  it  is  his  duty  to  stop  every  time ;  I  say  there 
might  be  conditions  under  which  he  ought  to   stop  in   the 
exercise  of  ordinary  care.     Whether  it  was  the  duty  of  the 
plaintiff  here  to  have  stopped  is  for  the  jury  to  say,  under 
all  the  circumstances  surrounding  this  case,  considering  the 
condition  of  the  crossing,  the  obstructions,  if  any,  its  situation 
and  the  surroundings  and  the  nature  of  the  '"*.hicle  which  was 
being  used  by  him.     Gen.  Tracy  :  And  the  defendant  excepts 
to  your  Honor's  charge  to  that  effect."     We  find  no  error  in 
this  charge,  and  think  the  defendant's  exceptions  were  not 
well  taken.     This  question  has  been  recently  before  ns,  and 
it  was  held  that  a  person  approaching  a  railroad  crossing  is 
not  required,  as  a  matter  of  law,  to  stop  before  attempting  to 
cross  the  track,  but  his  omission  to  do  so  is  a  fact  for  the  con- 
sideration of  the  jury.     {Judsoti  v.  Central  Vermont  R.  R. 
Co.,  158  N.  Y.  597.) 
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The  defendant  likewise  asked  the  court  to  charge  that 
"  No  negligence  can  be  imputed  to  the  defendant  by  reason  of 
the  size  or  shape  of  the  danger  signal,  or  the  language  of  the 
warning,  or  the  length  of  the  letters."  This  the  court  declined 
to  charge,  and  the  defendant  excepted.  It  is  obvious  that,  by 
this  request,  it  sought  an  instruction  to  the  effect  that  a  dis- 
regard of  the  statute  by  it  as  to  signboards  across  streets  or 
highways  at  its  crossings  could  not  be  made  a  basis  of  negli- 
gence. As  we  have  already  seen,  the  statute  requires  every 
railroad  corporation  to  cause  boards  to  be  placed,  supported 
and  maintained  across  each  public  road  or  street,  where  the 
same  is  crossed  by  a  railroad  at  grade.  It  also  describes,  in 
detail,  their  height,  the  manner  in  which  they  shall  be  con- 
structed and  maintained,  the  words  which  shall  be  painted 
thereon,  the  character  of  the  letters  employed,  and  their  length 
and  width.  That  the  sign  erected  at  the  crossing  where  this 
accident  occurred  did  not  comply  with  the  statute  there  is  no 
doubt.  It  is  equally  clear  that  the  one  prescribed  by  the 
statute  would  be  more  readily  seen  and  would  more  effectually 
notify  an  approaching  traveler  of  the  existence  or  situation  of 
the  raih'oad  than  the  one  used. 

While  the  omission  to  comply  with  the  statute  in  this  respect 
might  not  constitute  actionable  negligence,  where  a  person  was 
injured  who  was  familiar  with  the  crossing,  and  had  it  in  mind 
at  the  time,  as  in  such  a  case  the  omission  would  not  contribute 
to  his  injury,  still,  where  one  is  injured  who  is  not  familiar 
with  the  crossing,  but  is  a  stranger,  wholly  ignorant  of  its 
existence  or  of  the  presence  of  any  signboard,  such  an  omis- 
sion might  constitute  negligence  v/hich  would  justify  a  recov- 
ery. Although  this  precise  question  has  not,  to  our  knowl- 
edge, been  passed  upon  by  this  court,  yet,  in  discussing  a 
somewhat  similar  question  in  Pabner  v.  If.  Y.  C.  <&  II,  R. 
R.  R.  Co.  (112  N.  Y.  234,  244),  Judge  Danforth  said :  "I 
do  not  think  the  court  can  say,  as  matter  of  law,  that  the 
statutes  which  require  signals  and  precautions  can  be  disre- 
garded by  the  defendant,  and  it  be  allowed  to  claim  that  the 
traveler  should  not  be  influenced  by  these  omissions."     Again 
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he  says  :  "  Effect  must  be  given  to  these  wise  regulations  con- 
cerning measures  to  be  adopted  by  a  railroad  company  for  the 
safety  of  the  traveler."  We  think  the  same  principle  should 
be  applied  to  tlie  omission  of  a  railroad  company  to  comply 
with  the  statute  requiring  signboards  at  railroad  crossings, 
where  no  such  precaution  is  taken,  or  where  it  is  obvious  that 
the  precaution  provided  by  the  company  is  less  efficient  than 
that  required  by  the  statute.  We  are  of  the  opinion  that 
proof  of  the  omission  of  a  railroad  company  to  comply  with 
this  statute  is  admissible  upon  the  question,  and  may  consti- 
tute actionable  negligence  and  justify  a  recovery  where  the 
injury  was  caused  by  a  disregard  of  it.  This  conclusion  is 
sustained  by  several  text  writers  and  by  decisions  in  other 
jurisdictions  where  the  question  has  arisen.  (Thomas  on  Neg- 
ligence, p.  409 ;  Patterson's  Railway  Accident  Law,  p.  162 ; 
Shdber  v.  St.  P.,  Jf.  cfe  Jf.  Bway.  Co.,  28  Minn.  103 ;  B.  & 
0.  E.  E.  Co.  V.  Whitacre,  85  Ohio  St.  627 ;  Elhina  v.  Boston 
ds  A.  E.  E.  Co.,  115  Mass.  190,  201;  Winstanley  v.  C,  M. 
<&  St.  P.  E.  Co.,  72  Wis.  375,  380 ;  Heddles  v.  Chicago  dk 
N.  W.  E.  Co.,  11  Wis.  228,  232 ;  Haaa  v.  Orand  E,  cfe  /. 
E.  E.  Co,,  47  Mich.  401.)  It  follQWS  that  the  court  properly 
refused  to  charge  upon  this  subject  as  requested  by  the 
defendant. 

The  defendant  also  took  the  following  exception  to  the 
main  charge :  "  I  except  to  your  Honor's  statement  of  the 
obligation  on  the  part  of  the  traveler,  where  you  say  to  the 
jury  that  a  traveler  is  bound  to  exercise  ordinary  care  to  avoid 
the  happening  of  an  accident  at  a  steam  railroad  crossing.  I 
except  to  that,  and  ask  your  Honor  to  charge  the  jury  that  a 
traveler  is  bound  to  use  extraordinary  care  to  avoid  accidents 
at  a  steam  railroad  crossing  and  to  use  all  his  faculties  to 
determine  whether  a  train  is  approaching  and  to  avoid  it." 
The  court  declined  to  so  charge  because  of  the  use  of  the 
work  "  extraordinary,"  and  said  that  aside  from  that  it  charged 
as  requested.  "  Mr.  Kelly :  Your  Honor  charges  that  it 
was  the  duty  of  the  traveler  to  exercise  all  his  faculties  to 
avoid  danger  ?  The  court :  Yes,  I  have  done  that  already. 
9 


66  Lewis  v.  Long  Island  Railroad  Co.  [Feb., 

Opinion  of  the  Court,  per  Martin,-  J.  [Vol.  Id2. 

Gen.  Tracy :  We  except  to  the  refusal  of  your  Honor  to  charge 
as  requested,  including  the  use  of  the  word  ^  extraordinary.' " 
We  find  no  error  in  this  ruling.  The  degree  of  care  which  a 
traveler  must  observe  in  approaching  a  railroad  crossing  has 
bien  recently  under  consideration  by  this  court,  and  it  was 
there  held  that  a  person  approaching  such  a  crossing  is  not 
bound  to  exercise  the  greatest  diligence,  but  only  such  as  a 
prudent  man  approaching  such  a  place  would  ordinarily  exer- 
cise under  the  circumstances.  {Jitdson  v.  Cent.  Vt.  £.  It. 
Co,,  158  K  Y.  69Y.) 

The  only  other  question  that  need  be  specially  considered 
arises  upon  the  defendant's  exception  to  the  refusal  of  the 
court  to  charge  that  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  his  associates  and  the  driver  and 
helper ;  that  the  former  were  responsible  for  their  compe- 
tency, and  that  their  negligence,  if  there  was  any,  was  imputa- 
ble to  the  plaintiff  and  his  associates.  In  order  to  establish 
the  liability  of  one  person  for  an  injury  caused  by  the  negli- 
gence of  another,  it  is  not  enough  to  sliow  that  the  latter  was, 
at  the  time,  acting  under  an  employment  by  the  former ;  it 
must  be  shown  in  addition  that  the  employment  created  the 
relation  of  master  and  servant.  {Hexamer  v.  TTeJJ,  101  N. 
Y.  377;  King  v.  iT.  T.  C  cfe  H.  B.  E.  M.  Co.,  66  N.  Y. 
184 ;  BtiUer  v.  Tmonamd,  126  ]Sr.  Y.  105.)  In  the  latter  case 
Judge  Finch  said  that  the  relation  of  master  and  servant 
exists  where  the  employer  selects  the  workman,  may  remove 
or  discharge  him  for  misconduct,  and  may  not  only  order  what 
work  shall  be  done  but  the  manner  and  mode  of  performance. 

The  plaintiff  in  the  case  at  bar  did  not  hire  or  pay  the  driver 
or  attendant,  and  had  no  voice  in  the  selection  of  either,  which 
was  an  important  element  in  determining  the  relation  between 
them.  The  fact  that  the  driver  may  have  received  from  the 
plaintiff  or  his  associates  orders  when  to  go  forward  and  stop, 
did  not  make  the  plaintiff  the  servant  of  the  defendant 
{Johnson  V.  iT.  A.  S.  N.  Co.,  132  N.  Y.  576.)  No  farther 
discussion  of  the  question  is  necessary  at  this  time,  as  we  have 
recently  had  this  subject  under  consideration.     {Murray  v. 
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Dwiffhty  161  N".  Y.  301.)  It  is  manifest  that  under  the  prin- 
ciples established  by  the  decisions  of  this  court  the  relation  of 
master  and  servant  did  not  exist  between  the  plaintiff  and  the 
driver  or  helper,  or  either  of  them. 

After  carefully  and  studiously  examining  the  great  number 
of  perplexing  and  difficult  questions  determined  during  the 
heat  and  excitement  of  a  sharp  and  protracted  trial,  we  can 
but  admire  and  commend  the  scrupulous  and  intelligent  care 
and  ability  evinced  by  the  trial  judge,  and  the  almost  unerring 
correctness  of  his  rulings.  When  the  number  and  variety  of 
the  questions  raised  are  considered,  we  are  surprised,  not  that 
a  single  error  was  committed,  but  that  there  were  not  many 
more. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlbtt,  Haiqht  and 
Vann,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 


The  Buffalo  Loan,  Trust  and  Safe  Deposff  Company, 
Kespondent,  v.  The  Medina  Gas  and  Electric  Light 
CoMFANY  and  The  Holland  Trust  Company,  Appellants. 

1.  Corporations.  The  title  to  the  property  of  a  company  is  in  the 
fictitious  entity  called  the  corporation,  and  its  officers  and  agents  only 
have  authority  to  act  for  it. 

2.  Corporate  Bonds — Unlawful  Diversion.  The  transfer  of  cor- 
porate bonds  by  the  secretary  of  the  corporation  to  the  mortgage  trustee, 
as  collateral  security  for  an  individual  loan  to  him  by  the  latter,  the  day 
after  the  trustee  by  its  secretary  signed  the  certificates  upon  the  bonds, 
is  an  unlawful  diversion  of  the  bonds,  notwithstanding  that  the  secre- 
tary of  the  mortgagor  corporation  owned  all  but  two  of  the  shares  of  the 
capital  stock,  where  the  bonds  were  issued  under  a  resolution,  spread  upon 
the  face  of  the  mortgage  securing  them,  providing  for  the  borrowing  of 
money  to  pay  the  corporation's  existing  indebtedness  and  for  other  lawful 
purposes,  and  authorizing  the  president  to  negotiate  the  bonds. 
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8.  Bona  Fide  Holder  —  Inquiry.  A  bank  which,  after  levying  an 
attachment  on  the  interest  of  its  debtor  in  bonds  of  a  corporation  of 
which  he  was  the  secretary,  and  the  owner  of  all  but  two  of  its  shares 
of  capital  stock,  at  his  request,  paid  his  private  indebtedness  to  the  trus- 
tee in  the  mortgage  securing  the  bonds,  and  took  a  transfer  of  them  from 
the  latter,  with  which  they  had  been  unlawfully  pledged  as  collateral 
security  for  the  debt,  is  not  bound,  in  order  to  acquire  the  status  of  a  bonn 
fide  holder,  to  make  any  further  inquiries  after  being  informed  by  the 
secretary  of  the  corporation  and  the  secretary  and  treasurer  of  the  trustee 
that  the  bonds  were  good  and  valid  securities,  notwithstanding  that  eight 
coupons,  representing  past-due  semi-annual  installments  of  interest  accru- 
ing while  the  bonds  were  in  pledge,  were  still  attached  thereto  and  appar- 
ently unpaid,  the  other  stockholders,  who  were  directors,  not  appearing 
to  have  actively  participated  in  the  affairs  of  the  corporation. 

4.  Past-due  Interest  Coupons.  Corporate  bonds  do  not  stand  dis- 
honored upon  their  face  and  deprived  of  their  negotiability  so  as  to  pre- 
vent a  transferee  from  acquiring  the  status  of  a  honafde  holder,  because 
eight  coupons  representing  past-due  unpaid  installments  of  interest  are 
attached  thereto,  notwithstanding  that  the  bonds  provide  that  they  shall 
become  due,  principal  and  interest,  upon  default  in  payment  of  any 
installment  of  interest  for  six  months  after  maturity  and  demand. 

5.  Transfer  after  Default  in  Interest — Demand.  The  court 
will  not,  in  order  to  deprive  one  of  the  status  of  a  bona  fide  holder  of 
corporate  bonds,  assume  that  a  demand  for  the  payment  of  past-due 
interest  had  been  made  so  as  to  mature  the  bonds  before  the  purchase, 
merely  because  of  the  commencement,  before  that  time,  of  a  suit  to  fore- 
close the  mortgage  securing  the  bonds  which,  for  some  undisclosed  reason, 
was  discontinued. 

Buffalo  Loan,  T.  d  8,  D.  Co.  v.  Medina  Gas  d  El.  L.  Co.,  12  App.  Div. 
199,  affirmed. 

(Argued  January  80,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  30, 1896,  modifying  and  as  modified  affirm- 
ing a  judgment  in  favor  of  plaintiff,  entered  upon  the  report 
of  a  referee. 

The  nature  of  the  action  and  the  f acts,  so  far  as  material,  are 
stated  in  the  opinion. 
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Louis  Marshall  for  appellants.  The  conchision  of  tlie 
referee,  that  the  transfer  of  the  bonds  by  Stranahan  to  the 
plaintiff  as  collateral  security  for  his  own  debt,  was  an  unau- 
thorized diversion  thereof  from  the  purposes  for  which  they 
were  issued,  and  did  not  give  to  the  plaintiff  title  to  the  same 
as  owner,  and  the  findings  of  fact  upon  which  that  conclusion 
is  based,  must  be  deemed  controlling  on  tliis  appeal.  {S,  NaL 
Bank  v.  Pouchy,  66  N.  Y.  348 ;  Monnet  v.  Merz,  127  N. 
Y.  151 ;  Cooke  v.  JT".  Mfg,  Co.,  138  N.  Y.  610 ;  PUce  v. 
Hayward,  117  N.  Y.  492;  Wangler  v.  Swift,  90  K  Y.  38.) 
The  mortgage  in  suit  never  having  been  delivered  by  Mr. 
Eobertson,  the  president,  to  the  mortgagee,  the  bonds  not 
having  been  negotiated  by  him,  and  the  Medina  Gas  Light 
Company  never  having  obtained  any  of  the  proceeds  thereof 
or  derived  any  benefit  whatsoever  therefrom,  they  never 
became  binding  obligations  upon  it.  {G.  S.  Bamk  v.  Yil, 
of  Suspension  Bridge,  73  Hun,  590;  Shaw  v.  S,  H.  N,  Co,, 
144  K  Y.  220  ;  Decker  v.  Mathews,  12  K  Y.  313 ;  Comstock 
V.  Hier,  73  N.  Y.  269 :  Farnham  v.  Benedict,  107  N.  Y.  159 ; 
PeopU  V.  A,  B.  T.  Co.,  117  N.  Y.  241 ;  Fitzgerald  v.  M,  P. 
Ry.  Co.,  45  Fed.  Rep.  812 ;  Parker  v.  B.  Co.,  96  Tenn.  252 ; 
C.  T.  Co.  V.  Knedand,  138  U.  S.  414 ;  T.,  D.  cfe  B.  E.  R. 
Co.  V.  Hamilton,  134  U.  S.  296 ;  Nat.,  etc.,  Co.  v.  Kansas 
City,  78  Fed  Rep.  428.)  The  plaintiff  never  acquired  the 
title  of  honafde  holder  of  the  bonds  pledged  to  it  by  Strana- 
han. {Pendleton  v.  Fay,  2  Paige  Cli.  202  ;  Shaw  v.  Spencer, 
100  Mass.  388;  Garrard  v.  P.  <&  C.  R.  R.  Co.,  29  Penn.  St. 
154;  WiU(m  v.  M.  E.  Ry.  Co.,  120  N.  Y.  145 ;  1  Cook  on 
Corp.  §  293;  Farrington  v.  S.  B.  R.  Co.,  150  Mass.  406; 
Moores  v.  Citizens'  Bank,  111  U.  S.  156  ;  G.,  etc.,  Co.  v. 
Boynton,  71  Fed.  Rep.  797  ;  Bank  of  N.  T.  N.  B.  Assn.  v. 
A.  D.  cfe  T.  Co.,  143  K  Y.  559 ;  Duncomh  v.  N.  Y.,  H.  cfe 
N.  R.  R.  Co.,  84  N.  Y.  191.)  The  German-American  Bank 
never  became  the  hona  fide  holder  of  tliese  bonds,  but  took 
them  after  they  had  matured,  and  under  circumstances  which 
pnt  it  upon  its  inquiry.  {F.  Nat.  Bank  v.  Green,  43  N.  Y. 
298 ;  Seymour  v.  McKinstry,  106  K.  Y.  230 ;  Vosburgh  v. 
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Diefmdorf,  119  K  Y.  357 ;  G.  Nat.  Bank  v.  Diefend(rrf, 
123  N.  Y.  191 ;  IfeweU  v.  Gregg,  51  Barb.  263;  FisJier  v- 
Zeland,  4  Cusli.  456;  Morgan  v.  United  States.  113  U.  8. 
500 ;  Morss  v.  Gleason,  64  N.  Y.  208 ;  Texas  v.  White,  7 
Wall.  700 ;  Parsons  v.  Jackson,  99  U.  S.  440.) 

Tracy  G.  Becker  for  respondent.  The  pleadings  admit 
that  tlie  issue  of  the  bonds  in  suit  was  valid  and  regular. 
{G,  S.  i&  A.  Assn.  v.  Bead,  93  N.  Y.  474 ;  P.  Mfg.  Go.  v. 
J.,  I.  dk  G.  Go.,  33  Hun,  143 ;  Lloyd  v.  Bums,  6  J.  &  S. 
423 ;  62  N.  Y.  651 ;  Swinburne  v.  Stockwell,-  58  How.  Pr. 
312;  Powers  v.  B.,  W.  &  O.  B.  B.  Go.,  3  Hun,  285  ;  Elton. 
V.  Markham,  20  Barb.  343 ;  O'Brien  v.  GaUin,  1  C.  K.  [N. 
S.]  273 ;  Wood  v.  Staniels,  3  C.  R.  [N.  S.]  152 ;  Gonselyea  v. 
Swift,  103  IST.  Y.  604 ;  Trustees,  etc.,  v.  McKechnie,  90  N. 
Y.  618.)  The  judgment  below  must  be  affirmed,  because  the 
Buffalo  Loan,  Trust  and  Safe  Deposit  Company  acquired  good 
title  to  the  bonds  in  suit  when  first  pledged  to  it.  (L.  1884, 
ch.  367,  §  6 ;  Kent  v.  Q.  M.  Go.,  78  N.  Y.  185 ;  Welch  v.  I. 
<&  T  Nat.  Bank,  122  K.  Y.  177 ;  Morawetz  on  Priv.  Corp. 
§  625;  4  Thomp.  on  Corp.  §  5285;  E.  G.  By.  Go.  v. 
Hawkes,  5  H.  L.  Cas.  331 ;  Mayor,  etc.,  v.  M.  B.  Go.,  143  N.  Y. 
26 ;  S.  H.  B.  Go.  v.  E.  H.  B.  M.  Go.,  90  N.  Y.  607 ;  Rogers  v. 
Pell,  154  N.  Y.  518 ;  B.  B.  Go.  v.  Howard,  7  Wall.  393, 415 ; 
Twin  Lick  Oil  Go.  v.  Marhury,  91  U.  S.  587 ;  Hotel  Go.  v. 
Wade,  97  U.  S.  13 ;  Pierce  v.  Soinerset  By.  Go.,  171 U.  S.  641.) 
If  the  plaintiff,  when  it  took  the  bonds  from  Stranahan  in 
pledge  for  his  individual  debt,  was  put  upon  its  inquiry  because 
of  that  fact,  the  inquiry,  if  made,  would  have  revealed  noth- 
ing tending  to  impugn  the  validity  of  the  bonds,  and  the 
original  pledge  to  the  plaintiff  was,  therefore,  valid.  {Gheever 
V.  P.  B.  B.  Go.,  150  K.  Y.  59;  Titus  v.  G.  W.  Turnpike 
Go.,  61  N.  Y.  237;  Bank  of  N.  T.  N.  B.  Assn.  v.  A.  D.  dk 
T.  Go.,  143  N.  Y.  559 ;  Wilson  v.  M.  E.  By.  Go.,  120  X.  Y. 
145 ;  F.  A.  Bank  v.  F.  S.  S.  &  G.  S.  F.  B.  B.  Go.,  137  N. 
Y.  231 ;  Hanover  Bank  v.  A.  D.  d;  T.  Go.,  148  N.  Y.  612.) 
Whatever  may  have  been  the  position  of  the  Buffalo  Loan, 
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Trust  and  Safe  Deposit  Company,  the  German-American 
Bank,  which  is  the  real  plaintiff  in  this  case,  stands  in  the 
position  of  an  absolutely  bona  fide  holder  of  the  bonds,  and 
the  referee's  finding  to  that  effect  must  stand.  {Wliite  v.  Benr 
jamin^  150  N.  T.  258 ;  People  ex  rel.  v.  Barker,  152  N.  Y. 
417;  Cromwell  v.  Sao  County,  96  U.  S.  51 ;  Nat  Bank  v. 
Eirby,  108  Mass.  497 ;  Railway  Co.  v.  Sprague,  103  U.  S.  756.) 

Babtlett,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage executed  by  the  Medina  Gas  Light  Company  to  the 
plaintiff,  the  Buffalo  Loan,  Trust  &  Safe  Deposit  Company, 
as  trustee,  under  date  of  September  15, 1886. 

The  action  was  instituted  at  the  request  of  the  German- 
American  Bank  of  Buffalo,  as  alleged  owner  of  ten  bonds  of 
a  thousand  dollars  each,  secured  by  the  mortgage. 

A  joint  answer  was  interposed  on  behalf  of  the  Medina 
Gas  &  Electric  Light  Company  and  the  Holland  Trust 
Company  of  the  city  of  New  York. 

The  original  mortgagor,  the  Medina  Gas  Light  Company, 
was  duly  consolidated  in  1891  with  the  Medina  Electric  Com- 
pany and  assumed  tlie  name  of  the  Medina  Gas  &  Electric 
Light  Company,  the  new  company  assuming  all  of  the  obliga- 
tions of  the  old  corporations.  After  such  consolidation  the 
Medina  Gas  &  Electric  Light  Company  executed  a  second 
mortgage  to  the  Holland  Trust  Company  of  New  York,  to 
secure  the  sum  of  $75,000  in  bonds. 

The  coptest  in  this  action  grows  out  of  the  claim  made  on 
behalf  of  the  Holland  Trust  Company  that  as  matter  of  law 
its  lien  is  superior  to  that  of  the  first  mortgage. 

The  capital  stock  of  the  Medina  Gas  &  Electric  Light  Com- 
pany consisted  of  300  shares  of  the  par  value  of  $100  each, 
and  at  the  time  of  issuing  the  first  mortgage,  and  for  some 
years  thereafter,  one  Robert  A.  Stranahan  was  the  owner  of 
298  shares ;  Horace  Bacon  one  share  and  James  Robertson 
one  share ;  Robertson  was  the  president  of  the  company  and 
Stranahan  the  secretary,  and  the  three  shareholders  were  the 
directors. 
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On  the  15th  day  of  September,  1886,  at  a  meeting  of  the 
directors,  the  issuance  of  the  ten  bonds  and  the  mortgage 
securing  the  same  was  duly  autliorized  by  resolution,  which, 
among  other  tilings,  provided :  '*  Jieaolvedy  that  the  president 
cause  such  bonds  and  mortgage  to  be  prepared  in  such  form 
and  containing  such  conditions  as  he  shall  deem  proper,  and 
when  prepared  he  cause  the  corporate  seal  to  be  affixed  thereto 
and  execute  the  same  under  his  hand,  attested  by  the  signa- 
ture of  the  secretary,  and  that  when  the  same  be  so  prepared 
and  executed  he  make  delivery  of  such  mortgage  and  negoti- 
ate the  said  bonds  upon  the  best  terms  possible." 

In  pursuance  of  this  resolution,  and  on  the  16th  day  of  Sep- 
tember, 1886,  the  officers  of  the  company  duly  executed  the 
bonds  and  mortgage,  and  on  the  20th  of  September,  1886,  the 
plaintiff,  by  its  secretary,  duly  signed  the  mortgage  and 
accepted  the  trust  therein  reposed  in  it.  The  president  and 
secretary  of  the  mortgagor  company  did  not  acknowledge  the 
execution  of  the  mortgage  until  the  18th  of  September,  1886. 

The  bonds  are  due  on  the  16th  day  of  Sepb;mber,  1906, 
with  interest  at  six  per  centum  per  annum,  payable  semi-annu- 
ally, at  the  office  of  the  plaintiff  on  the  16th  days  of  March 
and  September  in  each  year.  Coupons  were  duly  attached  to 
each  bond  representing  these  interest  payments. 

The  bonds  provided  that  in  case  default  should  be  made  in 
the  payment  of  any  semi-annual  installment  of  interest,  and  it 
continued  for  the  period  of  six  months  after  the  interest 
became  due  and  had  been  demanded,  principal  and  interest  of 
all  the  bonds  should  become  due. 

On  the  21st  day  of  September,  1886,  the  day  following  the 
date  that  the  plaintiff,  by  its  secretary,  signed  the  certificate 
upon  each  of  the  ten  bonds,  Stranahan  pledged  to  the  plain- 
tiff all  of  the  bonds  as  collateral  security  for  an  individual 
loan  of  $6,000,  made  to  him  by  the  plaintiff  that  day.  Strana- 
han was  at  that  time  indebted  to  the  plaintiff  in  the  further 
sum  of  $6,000,  and  it  held  as  collateral  to  that  loan  stock  of, 
the  Tonawanda  Gas  Light  Company,  which  stock  was  also 
pledged  to  the  plaintiff  for  the  new  loan  of  $6,000.     The 
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plaintiff  afterwards  made  further  loans  to  Stranahan  until  his 
indebtedness  araonnted  to  the  swrn  of  $14,650. 

The  findings  of  the  referee  are  in  substance  as  follows,  viz. : 
The  ouiy  delivery  ever  made  of  said  mortgage  by  the  mort- 
gagor to  the  plaintiff  was  by  Stranahan  to  Clark,  the  secretary 
of  the  plaintiff,  on  the  day  the  mortgage  was  presented  to 
Clark  for  signature  and  acceptance  of  the  trust  therein  con- 
tained, and  the  only  delivery  of  the  bonds  to  the  plaintiff  was 
on  the  same  day,  by  Stranahan,  at  the  time  he  pledged  them 
to  the  plaintiff  for  his  individual  loan  of  $6,000.  There  is  no 
evidence  that  any  of  the  moneys  advanced  by  the  plaintiff  to 
Stranahan  was  applied  by  him  to  any  of  the  purposes  recited 
in  the  resolution,  by  virtue  of  which  the  mortgage  was  exe- 
cuted and  the  bonds  issued,  and  there  is  no  evidence  that 
Stranahan  had  any  power  or  authority  from  the  Medina  Gas 
Light  Company  to  pledge  the  bonds  for  his  individual  debt ; 
the  plaintiff  received  the  same  with  notice  that  Stranahan  had 
no  such  power  or  authority. 

The  referee  found  as  a  conclusion  of  law  that  this  transfer 
of  the  bonds  was  an  unauthorized  diversion  from  the  purposes 
for  which  they  were  issued,  and  did  not  give  the  plaintiff  title 
to  the  same  as  against  the  Medina  Gas  Light  Company. 

It  will  be  observed  that  the  plaintiff  occupies  a  dual  position 
in  this  case,  to  wit :  Trustee  under  the  first  mortgage  and  a 
holder  of  the  ten  bonds  as  collateral  security  for  the  loan 
made  to  Stranahan  individually. 

More  than  four  years  later,  and  on  the  27th  of  December, 
1890,  Stranahan  was  indebted  to  the  German-American  Bank, 
doing  bnsiness  in  Buffalo,  in  the  sum  of  $8,000  and  interest. 
On  the  day  last  mentioned  the  German- American  Bank  com- 
menced an  action,  by  attachment  and  publication  of  summons, 
against  Stranahan,  and  caused  the  warrant  of  attachment  to 
be  levied  upon  the  interest  of  Stranahan  in  305  shares  of  the 
stock  of  the  Tonawanda  Gas  Light  Company  and  the  said 
$10,000  of  bonds  of  the  Medina  Gas  Light  Company  then  in 
the  possession  of  the  plaintiff. 
10 
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Almost  immediately  the  German-American  Bank  discon- 
tinued this  action,  withdrew  its  attachment  and  paid  to  the 
plaintiff  the  sum  of  $14,650,  in  which  sum  Stranaban  was 
indebted  to  it  at  that  time,  and  received  the  Tonawanda  G^« 
Light  Company  stock  and  the  ten  bonds  of  the  Medina  Gas 
Light  Company,  held  as  collateral  for  the  debt  so  paid. 

At  the  time  the  German- American  Bank  paid  this  money 
to  the  plaintiff,  it  did  so  at  the  request  of  Stranaban,  who  was 
still  the  owner  of  298  shares  of  the  capital  stock  of  tte 
Medina  Gas  Light  Company,  and  upon  his  representation  and 
the  representation  of  Charles  E.  Clark,  secretary  and  treasurer 
of  the  plaintiff,  that  the  bonds  were  good  and  valid  securities. 

It  further  appears  that  at  the  time  the  German- American 
Bank  paid  the  money  to  the  plaintiff,  it  had  no  notice  of  any 
irregularity  or  illegality  in  the  issue  of  the  bonds  originally, 
except  such  notice  as  might  arise  from  the  fact  that  all  of  the 
coupons  which  fell  due  on  the  15th  of  March,  1887,  to  and 
including  the  coupons  which  fell  due  on  the  15th  of  Septem- 
ber, 1890,  were  attached  to  the  bonds  and  apparently  unpaid. 

The  referee  also  finds  in  detail  the  transactions  between  the 
German- American  Bank  and  Stranaban  and  one  Linley,  who 
appears  to  have  been  associated  with  him  in  business  early  in 
1891,  and  the  final  result  was  that  after  the  bank  had  brought 
its  action  in  September,  1892,  against  Stranaban  and  Linley 
and  sold  the  collateral  security  that  it  held,  there  was  still  due 
to  the  bank  the  sum  of  $16,150.96. 

Prior  to  the  commencement  of  this  action  the  plaintiff  was 
requested  by  the  German-American  Bank,  of  Buffalo,  to 
begin  foreclosure  of  the  first  mortgage^  and  such  an  action 
was  commenced  about  December  13th,  1889,  but  subsequently 
discontinued. 

The  second  mortgage  tb  the  Holland  Trust  Company  was 
executed  and  delivered  in  April,  1891. 

The  referee  found  as  a  conclusion  of  law  that  the  transfer 
of  the  ten  bonds  by  the  plaintiff  to  the  German-American 
Bank,  and  the  payment  by  the  bank  to  plaintiff  of  Stranahan's 
indebtedness  of  $14,650,  rendered  the  bank  a  honafide  pur- 
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chaser  of  the  bonds  and  that  the  plaintiff  was  entitled  to  a 
judgment  of  foreclosure  and  sale  in  the  usual  form. 

As  the  decision  of  the  Appellate  Division  was  unanimous, 
the  facts  as  found  cannot  be  reviewed  in  this  court. 

While  we  think  this  judgment  should  be  affirmed,  we  are 
unable  to  agree  with  the  reasoning  in  the  opinion  of  the 
learned  Appellate  Divison  in  regard  to  the  original  negotia- 
tion of  the  bonds  by  Stranahan  to  the  plaintiff.  We  agree 
with  the  legal  conclusion  of  the  referee  that  when  Stranahan 
transferred  the  bonds  to  the  plaintiff  as  collateral  security  for 
his  own  debt  it  was  an  unauthorized  diversion  of  them  from 
the  purposes  for  which  they  were  issued. 

The  resolution  under  which  the  bonds  and  the  mortgage 
securing  them  were  issued,  provides  in  part  as  follows : 
"  Resolvedy  That  it  has  become  necessary  for  this  company 
to  borrow,  and  that  it  will  borrow,  the  sum  of  ten  thousand 
dollars  for  the  purpose  of  defraying  its  existing  indebtedness 
and  for  its  other  lawful  purposes." 

The  entire  resolution  is  spread  upon  the  face  of  the 
mortgage. 

The  ink  was  hardly  dry  on  the  signature  of  the  plaintiff 
accepting  the  trust  contained  in  the  mortgage,  when  Stranahan, 
the  secretary  of  the  mortgagor,  applied  for  an  individual  loan 
on  these  as  yet  unissued  bonds,  as  collateral  security,  and  the 
plaintiff,  with  full  knowledge  of  the  purposes  for  which  the 
mortgage  and  the  bonds,  secured  by  it  were  issued,  granted 
his  request. 

The  referee,  with  great  forbearance,  lightly  characterized 
this  transaction  as  an  "  unauthorized  diversion." 

The  opinion  of  the  Appellate  Division,  in  referring  to  the 
contention  that  Stranahan  was  not  authorized  to  negotiate  the 
bonds,  uses  this  language  :  "  This  contention  is  clearly  unten- 
able. Stranahan  was  practically  the  owner  of  the  entire 
capital  stock  of  the  company,  and,  if  we  are  to  believe  the 
testimony  of  Curry,  the  superintendent,  the  other  two  directors 
took  no  active  part  in  the  management  or  control  of  its  busi- 
ness affairs.     ^    *    *    The  conclusion  is  fully  warranted  by 
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the  evidenoe  that  Stranahan  was  lawfully  in  possession  of  the 
bonds  and  with  ample  authority  to  dispose  of  them." 

The  learned  court  then  comments  upon  the  reasons  of  the 
referee  for  holding  that  the  plaintiff  was  not  a  iona  fide  pur- 
chaser of  the  bonds  as  to  the  mortgagor,  and  that  Stranahan 
had  no  authority  to  pledge  them  for  his  debt  and  then  con- 
tinues :  ^^  The  answer  to  this  reasoning  is  that  Stranahan  did, 
in  fact,  possess  authority  from  his  co-directors  and  stockholders, 
who  with  himself  constituted  the  corporation  and  owned  all 
its  assets,  to  negotiate  the  bonds ;  consequently,  the  matter 
must  be  judged  as  though  the  secretary,  instead  of  the  presi- 
dent, were  designated  in  the  resolution  for  such  purpose. 
*  *  *  Clearly  the  referee's  conclusion  that  the  transaction 
amounted  to  a  diversion  of  the  securities,  is  founded  in  error." 

In  affirming  this  judgment  we  dissent  from  this  reasoning. 
To  hold  that  Stranahan  was  lawfully  in  possession  of  the  bonds 
so  that  he  could  pledge  them  as  collateral  security  for  his 
individual  debt  with  the  trustee  of  the  mortgage  securing  the 
bonds,  because  he  was  ''  practically  the  owner  of  the  entire 
capital  stock  "  of  the  company,  is  to  confuse  the  powers  of 
the  corporation  as  a  legal  entity  with  the  rights  of  its 
stockholders. 

Stranahan  was  not  acting  as  secretary  of  the  company  in 
disposing  of  the  bonds,  and  his  ownership  of  a  large  portion 
of  the  capital  stock  gave  him  no  power  to  make  a  good  title  to 
the  corporate  property.  The  title  to  the  property  of  a  com- 
pany is  in  the  fictitious  entity  called  the  corporation,  and  if 
all  the  stock  were  owned  by  a  single  person  he  could  not  by  his 
conveyance  affect  the  legal  title.     (Morawetz  on  Corp.  §  233.) 

The  entire  management  of  the  affairs  of  a  corporation  is 
delegated  by  its  shareholders  to  the  care  of  the  corporate 
agents.  Only  the  regular  officers  and  agents  whose  appoint- 
ment was  provided  for,  expressly  or  impliedly,  by  the  charter, 
have  authority  to  act  for  it ;  the  individual  shareholders,  as 
such,  have  no  power  either  to  represent  the  body  corporate, 
or  to  bring  suit  in  its  behalf,  or  to  interfere  in  any  way  with 
its  management.     (Morawetz  on  Corp.  §  238.) 
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As  an  officer  of  the  company  Stranalian  held  the  bonds  to 
raise  money  for  corporate  purposes,  and  when  he  used  them 
for  his  individual  benefit  he  became  a  naked  wrongdoer  with- 
out title. 

The  remaining  question  is  whether  the  German-American 
Bank  became  the  honafde  holder  of  these  ten  bonds  under 
the  findings  of  fact  to  which  we  have  already  adverted. 

As  this  finding  is  brief  we  quote  it  in  full :  "  Eleventh. 
That  at  the  time  the  said  German-American  Bank  paid  said 
money  to  the  plaintiff,  it  did  so  at  the  request  of  said  Bobert 
A,  Stranahan,  who  was  at  that  time  the  owner  of  298  shares 
of  the  capital  stock  of  the  Medina  Gas  Light  Company,  and 
upon  his  representation  and  upon  the  representation  of  Charles 
E.  Clark,  the  secretary  and  treasurer  of  the  plaintiflE,  that  the 
said  bonds  were  good  and  valid  securities." 

It  was  also  found  that  the.  bank  had  no  notice  of  any  irregu- 
larity or  illegality  in  the  issue  of  the  bonds,  except  such  notice 
as  might  arise  from  the  fact  that  all  of  the  coupons  from 
March,  1887,  to  September,  1890,  were  attached  to  the  bonds 
and  apparently  unpaid. 

It  is  undisputed  that  the  bank  advanced  in  good  faith  to 
the  plaintiff  the  sum  of  $14,650,  the  amount  of  Stranahan's 
indebtedness  to  plaintiff,  and  took  up  the  collateral  security 
which  included  these  bonds. 

It  remains  to  consider  whether  the  bank  made  proper 
inquiry  as  to  the  bonds  being  good  and  valid  securities  as 
against  the  mortgagor;  also,  the  effect  of  unpaid  coupons 
being  attached  to  the  bonds. 

It  is  difficult  to  see  what  further  inquiry  could  have  been 
made  which  would  have  added  anything  to  the  information 
received  from  the  secretary  of  the  mortgagor  and  the  secre- 
tary and  treasurer  of  the  trustee  corporation,  the  plaintiff. 

The  two  remaining  directors  of  the  mortgagor  held  only 
one  share  of  stock  each,  and  do  not  appear  to  have  actively 
participated  in  the  affairs  of  the  corporation. 

We  agree  that  the  duty  of  making  inquiry  was  fully  dis- 
charged by  the  bank. 
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The  next  question  is  whether  the  eight  unpaid  interest 
coupons  attached  to  the  bonds  caused  them  to  stand  dis- 
honored upon  their  face  and  to  lose  their  negotiable  quality. 

We  are  not  aware  that  any  leading  case  holds  this  extreme 
doctrine.  The  presence  of  due  and  unpaid  coupons  on  the 
bond  is  sufficient  to  put  the  purchaser  on  inquiry,  but  they  do 
not  of  themselves  make  the  bond  to  which  they  are  attached 
dishonored  paper.  {Railway  Co.  v.  Spragvs^  103  U.  S.  766 ; 
Cramwell  v.  Comity  of  SaCj  96  U.  S.  51.) 

It  is  also  to  be  borne  in  mind  that  the  bank  must  have 
ascertained,  when  prosecuting  its  inquiry,  that,  during  the 
period  covered  by  the  unpaid  coupons,  the  bonds  had  been 
held  in  pledge  by  the  plain  tiflE. 

The  learned  counsel  for  the  defendants  insisted  upon  the 
argument  that  the  bonds  had  matured  as  matter  of  law. 

The  bonds,  as  drawn,  do  not  fall  due  until  1906,  and  we  find 
nothing  in  the  record  to  show  that  they  have  become  due  by 
reason  of  non-payment  of  interest  continuing  for  six  months 
after  default  and  demand. 

The  appellants'  counsel  suggest  that  the  suit  begun  by 
plaintiff  in  1889,  to  foreclose  the  first  mortgage,  is  of  itself 
evidence  that  the  bonds  were  due  by  reason  of  six  months' 
continuing  default  after  demand.  It  appears,  however,  that 
this  suit  was  discontinued,  but  the  motive  is  not  disclosed.  It 
may  have  been  for  the  reason  that  no  demand  had  been  made 
and  the  principal  was  not  due.  It  certainly  cannot  be  assumed 
without  proof  that  demand  had  been  made  so  as  to  authorize 
the  institution  of  the  suit.  Furthermore,  it  is  possible  that 
the  discontinuance  of  the  action  might  be  regarded  as  a  waiver 
of  the  default.  It  is  sufficient  answer  to  this  contention  of  the 
appellants  that  no  demand  is  found  by  the  referee  prior  to 
the  time  that  the  German- American  Bank  acquired  title  to 
these  bonds. 

We  are  of  opinion  that  the  German-American  Bank  is  a 
'bona  fide  purchaser  of  the  ten  bonds  before  maturing,  and  took 
them  freed  from  all  infirmities  in  their  origin. 

The  defendant,  the    Holland  Trust  Company,,  holds    its 
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bonds  secured  by  a  mortgage,  the  lien  of  which  is  subject  to 
tlie  first  mortgage  securing  these  bonds,  duly  recorded  Sep- 
tember 22d,  1886. 

The  modification  by  the  Appellate  Division  of  the  judgment 
entered  upon  the  referee's  report  as  to  interest  is  not  chal- 
lenged on  this  appeal.' 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Pabkeb,  Ch.  J.,  Gray,  Mabtin,  Vann,  Cullen  and 
Webner,  JJ.,  concur. 

Judgment  and  order  affirmed. 


Benjamin  F.  Stephens,  Appellant,  v.  Sakah  M.  Ely  et  al., 

Bespondents. 

1.  Lease  —  Right  to  Rbmoye  Fixtures.  The  right  to  remove  fixtures 
by  yirtue  of  a  parol  contract  subsequent  to  a  lease  is  lost  by  failing  to  exer- 
cise it  during  the  term  and  by  entering  into  a  new  lease  which  does  not 
preserve  the  right,  but  contains  a  covenant  by  the  lessees  to  return  the 
premises  in  as  good  a  state  as  reasonable  use  and  wear  will  permit,  and 
a  provision  authorizing  them  to  make  such  alterations  as  they  deem  neces- 
sary for  their  business,  they  agreeing  to  restore  the  premises  to  tlieir 
present  condition. 

2.  Appeal— Exception.  Appellate  courts  should  not  be  diligent  in 
seeking  a  way  to  deprive  a  party  of  the  benefits  of  an  exception  pointing 
out  error,  where  it  appears  that  the  trial  court  was  fully  apprised  of  the 
nature  of  the  objection. 

8.  Failube  to  Repeat.  The  suggestion  to  counsel  by  the  trial  justice, 
in  the  interest  of  expedition  and  orderly  procedure,  that  one  exception  is 
as  good  as  many,  acquiesced  in  by  them,  should  not  be  allowed  to  operate 
as  a  trap  to  ensnare  the  rights  of  clients. 

Stephens  v.  Ely,  14  App.  Div.  202,  reversed. 

(Argued  February  2,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  12,  189Y,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 


80  .  Stephens  v.  Ely.  [Feb., 

Points  of  counsel.  [Vol.  162. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Cha/rles  N,  Morgan  for  appellant.  The  trial  court  erred 
in  admitting  testimony  "  with  a  view  of  ascertaining  whether 
or  not  the  entire  agreement  of  the  parties  was  reduced  to 
writing "  after  the  written  lease  and  the  correspondence  of 
the  parties  in  relation  thereto  had  been  offered  and  received 
in  evidence.  {Engelhom  v.  Reitlinger^  122  K.  Y.  Y6  ;  Cdse 
V.  P,  Bridge  Co.,  134  N.  Y.  Y8 ;  Mott  v.  liichtmyer,  57  N. 
Y.  49 ;  Martin  v.  Cote,  104  U.  S.  30 ;  Strong  v.  Waters,  80 
Hun,  73  ;  Johnson  v.  Ojppenheim,  55  N.  Y.  293  ;  Chopin  v. 
Ddbson,  78  N.  Y.  74  ;  FiUo  v.  Jonss,  4  Keyes,  328  ;  Quinby 
V.  Strauss,  90  N.  Y.  664 ;  Tooley  v.  Bacon,  70  N.  Y.  34.) 
The  court  erred  in  permitting,  against  the  objection  of  the 
plaintiff,  the  -witness  Arthur  H.  Ely  to  testify  to  a  conversa- 
tion had  in  December,  1887,  showing  or  tending  to  show  an 
agreement  on  the  part  of  the  plaintiff  that  the  defendants 
might  remove  the  fixtures  in  question  at  the  termination  of 
the  first  lease.  {Loughran  v.  Ross,  45  N.  Y.  792 ;  Talhot  v. 
Cruger,  81  Hun,  504  ;  151  N.  Y.  120.) 

Arthur  H.  Ely  and  Justus  A,  B.  Cowles  for  respondents. 
The  learned  trial  judge  did  not  err  in  his  ruling  as  to  the 
admissibility  of  certain  testimony  to  establish  the  existence  of 
the  verbal  agreement  under  which  the  defendants  might  law- 
fully remove  certain  fixtures.  {People  v.  Beach,  87  N.  Y. 
508 ;  Qui7ihy  v.  Strauss,  90  N.  Y.  664 ;  Peopls  v.  Place,  157 
N.  Y.  584 ;  Grattan  v.  M.  L.  Ins,  Co.,  92  -K  Y.  274 ;  Brady 
V.  Nally,  151  N.  Y.  258 ;  Eighmie  v.  Taylor,  98  N.  Y.  288 ; 
Rutledge  v.  Worthington  Co,,  119  N.  Y.  592;  Chapin  v. 
Dobson,  78  K.  Y.  74.)  The  exceptions  to  the  admission  of 
testimony  tending  to  show  the  existence  of  a  verbal  agreement 
in  relation  to  the  removal  of  the  fixtures  present  no  error  of 
law.  {Rouse  v.  Whited,  25  K.  Y.  170 ;  Grattan  v.  M.  L, 
Ins.  Co.,  92  K  Y.  274;  Khck  v.  Brennan,  82  Hun,  262; 
Todd  V.  Vaughan,  90  Hun,  70,  73 ;  House  v.  Burr,  24  Barb. 
625;  W.  T.  Co.  v.  Zamirig,  49  K  Y.  499,  506.)    The  new 
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articles  of  convenience,  attached  to  the  plumbing  by  the 
defendants,  were,  under  the  circumstances  and  in  the  nature 
of  things,  movable  fixtures,  which  the  defendants  could  have 
removed  irrespective  of  any  agreement  allowing  them  so  to 
do.  (2  R.  S.  82,  §  6,  subd.  4;  Potter  v.  Cromwell,  40  N.  Y. 
287;  McKeage  v.  U.  F.  Ins.  Co,,  81  N.  Y.  38;  Mannmg  v. 
Ogden,  70  Hun,  399.) 

Paseer,  Ch.  J.  When  the  defendants  left  the  premises, 
which  they  had  occupied  for  a  number  of  years  as  tenants  of 
the  plaintiff,  they  took  with  them  certain  fixtures,  the  value 
of  which  the  plaintiff  seeks  to  recover  in  this  action. 

In  August,  1887,  the  first  lease  of  the  premises  was  executed, 
the  term  to  begin  September  first,  1887,  and  to  end  May  first, 
1889.  The  defendants  entered  into  possession,  using  the 
premises  as  a  boarding  school  for  young  ladies.  In  a  very 
short  time  thereafter  some  of  the  pupils  became  ill,  an  inves- 
tigation of  the  condition  of  the  plumbing  followed,  and  the 
defendants  offered  to  put  in  new  plumbing,  provided  the  plain- 
tiff would  consent  that  the  title  thereto  should  continue  in 
them  and  they  be  permitted  to  remove  the  same,  conditioned 
only  that  they  should  restore  the  premises  to  their  former 
state.  This  offer  was  accepted,  and  in  pursuance  of  this  agree- 
ment the  fixtures  which  are  the  subject  of  this  controversy 
were  put  in  by  the  defendants. 

When  the  evidence  to  establish  this  oral  agreement  and  the 
putting  in  of  the  fixtures  thereunder  was  offered,  the  plain- 
tiff's counsel  objected,  but  his  objection  was  overruled,  as  we 
think,  erroneously.  If  the  defendants  had  removed  the  fix- 
tures at  any  time  before  the  expiration  of  the  first  lease,  the 
ruling  of  the  court  would  have  been  correct  and  the  objection 
that  the  writing  expressed  the  contract  between  the  parties 
and  could  not  be  affected  by  parol,  would  not  have  been  well 
taken  ;  for  ij  constituted  a  new  and  independent  agreement 
made  subsequent  to  the  lease,  an  agreement  that  the  parties 
were  entirely  competent  to  make,  and  by  it  the  fixtures 
remained,  subject  to  the  right  of  the  defendants  to  sever  them 
11 
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from  the  building  at  any  time  prior  to  the  completion  of  the 
term.  There  was  one  other  way  by  which  the  defendants 
could  have  preserved  the  right  existing  under  the  first  lease  to 
remove  the  fixtures  during  a  period  covered  by  a  subsequent 
lease,  and  that  was  by  incorporating  into  the  new  lease  a  state- 
ment that  the  right  to  remove  such  fixtures  was  td  continue 
during  the  new  term.  These  defendants  did  "not  remove  the 
fixtures  during  the  period  covered  by  the  first  lease  ;  instead 
they  leased  the  premises  for  a  year  from  May  first,  1889,  with 
the  privilege  of  two  renewals  of  one  year  each,  and  in  the 
new  lease  no  reservation  of  the  right  to  remove  the  fixtures 
was  made,  nor  was  the  subject  mentioned.  The  lease  con- 
tained the  usual  covenants  to  surrender  the  premises  demised 
in  as  good  state  and  condition  as  reasonable  use  and  wear 
would  permit,  and  a  special  provision  authorizing  the  premises 
to  be  used  for  a  private  boarding  school  and  permitting  the 
lessee  "  to  make  such  alterations  as  they  deem  necessary  for 
the  purpose  of  their  business,  they  agreeing  hereby  to  restore 
tlie  premises  to  their  present  condition."  The  legal  effect  of 
such  action  was  to  destroy  the  right  of  removal  of  the  fix- 
tures which,  prior  to  the  expiration  of  the  first  term,  had 
existed  in  the  defendants. 

This  subject  was  carefully  considered  by  this  court  in 
Zouffhran  v.  Hoss  (45  N.  Y.  792),  where  it  is  declared  to  be 
the  law  of  this  state  that  if  a  tenant  continues  in  possession 
under  a  new  lease  where  nothing  is  said  as  to  fixtures,  his 
right  to  remove  fixtures  is  terminated,  the  taking  of  the  new 
lease  being  treated  as  equivalent  to  a  surrender  of  the  prem- 
ises as  they  then  existed  to  the  landlord,  and  a  taking  of  them 
from  him  in  the  condition  in  which  at  the  end  of  the  lease 
the  tenant  is  bound  to  surrender  them. 

This  principle  is  again  enunciated  in  Talbot  v.  Cruger  (151 
N.  T.  117),  in  which  the  court  says :  "  A  tenant  may  remain 
in  possession  after  the  old  lease  has  expired ;  but  unless  he 
reserves  the  right  under  the  new  lease  to  remove  the  fixtures 
upon  the  land,  the  right  will  be  deemed  to  have  been  aban- 
doned and  they  will  become  the  property  of  the  landlord." 


1900.]  Stephens  v.  Ely.  83 

N.  Y.  Rep.]       Opinion  of  the  Court,  per  Parker,  Ch.  J. 

It  is  urged,  however,  that  there  is  an  opportunity  to  distin- 
gaish  this  case  from  Lmighran  v.  Ro%9  and  similar  cases,  in 
that  the  agreement  was  independent  of  the  lease,  and  the 
method  proposed  is  to  construe  the  new  lease  as  not  including 
the  fixtures,  which  the  parties  knew  belonged  to  the  ten- 
ant and  not  to  the  landlord.  The  answer  is  that  an  oral 
agreement  made  after  a  lease,  that  title  to,  and  right  of 
removal  of,  all  fixtures  put  in  by  the  tenant  during  his  terra 
shall  remain  in  him,  is  neither  more. comprehensive  nor  more 
effective  than  an  agreement  expressed  in  the  lease  that  the 
title  to  all  fixtures  put  in  by  the  tenant  during  his  term  shall 
remain  in  him  with  the  right  of  removal  at  the  end.  As  in 
the  latter  case  the  title  and  right  of  removal  are  lost,  as  we 
have  seen,  by  taking  a  new  lease  without  any  reservation  of 
the  right  of  removal  of  the  fixtures,  it  follows  that  the  result 
in  the  former  case  must  be  the  same. 

The  appellant's  objections  have  been  carefully  analyzed 
with  a  view  of  convincing  this  court  either  that  they  failed  to 
point  out  the  true  ground  for  refusing  the  testimony,  or  that 
they  were  not  made  as  promptly  as  they  should  have  been,  by 
reason  of  which  it  is  said  the  plaintiff's  rights  were  lost.  A 
careful  examination  of  the  record  has  led  us  to  the  conclusion 
that  neither  position  is  well  taken. 

Appellate  courts  should  not  be  diligent  in  seeking  a  way  to 
deprive  a  party  of  the  benefit  of  an  exception  pointing  out 
error,  where  it  appears  that  the  court  was  fully  apprised  of 
the  nature  of  the  objection.  The  every-day  suggestion  to 
counsel  by  trial  judges,  in  the  interest  of  expedition  and 
orderly  procedure,  that  one  exception  is  as  good  as  many,  a 
suggestion  promptly  acquiesced  in  by  the  gentlemen  of  the 
profession,  should  not  be  allowed  to  operate  ais  a  trap  to 
ensnare  the  rights  of  a  client  intrusted  for  protection,  in  all 
confidence,  to  the  care  and  skill  of  cliosen  counsel. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gbat,  Bartlett,  Vann,  Cullen  and  Weeneb,  JJ.,  con- 
cur ;  Maktin,  J.,  not  voting. 

Judgment  reversed,  etc. 
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1.  Railroad  —  Liability  for  Loss  of  Trunk  Containing  Merchan- 
dise —  Notice  that  it  Contains  Goods,  not  Baggage,  a  Question  of 
Fact.  A  railroad  company  is  liable  to  the  assignee  of  a  commercial  firm 
for  the  loss  of  a  trunk  containing  merchandise  in  charge  of  its  traveling 
salesman,  and  which  is  checked  as  baggage  upon  one  of  its  passenger 
trains,  in  an  action  upon  an  independent  agreement  for  its  transportation 
as  freight,  when  the  company  has  notice  through  its  agent  that  it  contains 
goods  and  not  baggage  —  and  this  may  be  given  by  other  means  than  the 
direct  statement  of  the  salesman,  when  he  seeks  to  check  it,  that  the  trunk 
contains  merchandise,  as  it  may  be  inferred  from  the  facts  surrounding 
the  transaction  which  are  properly  submitted  to  the  jury  or  to  the  trial 
court  upon  the  question. 

2.  Failure  of  Baggageman  to  Comply  with  Rule  Requiring 
Release  from  Liability.  When  with  notice  that  a  trunk  contains 
merchandise,  the  baggageman  of  a  railroad  company,  contrary  to  one  of  its 
rules,  which  is  unknown  to  the  salesman,  checks  it  as  baggage  without 
exacting  a  release  from  liability,  the  company  will  not  be  relieved  from 
responsibility  for  its  loss  as  freight,  as  the  baggageman  stands  in  the  place 
of  the  company  and  it  is  bound  by  his  acts. 

3.  Direction  of  Verdict.  Where,  after  a  nonsuit  has  been  denied  at 
the  close  of  the  whole  case^  the  counsel  for  the  plaintiff  states  that  he  is 
willing  to  leave  it  to  the  court,  and  the  defendant's  counsel,  upon  being 
interrogated  by  the  court,  says  he  has  no  question  to  submit  to  the  Jury, 
but  that  he  " stands  on"  his  motion  for  a  nonsuit,  the  legal  effect  is  the 
same  as  if  both  counsel  had  requested  the  court  to  direct  a  verdict;  and 
where  a  verdict  has  been  directed  in  favor  of  th^  plaintiff,  although  the 
defendant  excepted  thereto,  all  the  controverted  facts  and  all  inferences 
in  support  of  the  judgment  entered  thereon  will  be  deemed  conclusively 
established  in  his  favor. 

TriinMe  v.  N,  Y.  C,  dh  H.  R,  R,  R.  Co.,  89  App.  Div.  408,  affirmed. 

(Argued  January  17,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fonrth  judicial  department,  entered 
March  23,  1899,  upon  an  order  overruling  the  defendant's 
exceptions,  directed  to  be  heard  at  the  Appellate  Division  in 
tlie  first  instance,  and  directing  judgment  for  the  plaintiif  on 
a  veixlict. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Albert  11.  Harris  for  appellant.  The  defendant  was  not 
liable  for  the  loss  of  the  samples,  and  the  plaintiff  should  have 
been  nonsuited.  {TaUott  v.  W,  B.  li,  Co,,  159  N.  Y.  4^1; 
Sloman  v.  Q,  W,  By.  Co,,  67  N.  Y.  208 ;  Cahill  v.  Z.  <&  N. 
Ry,  Co.,  10  C.  B.  [N.  S.]  154 ;  Becker  v.  G,  E.  By,  Co.,  L.  R. 
[5  Q.  B.]  241 ;  G.  N.  B.  Co.  v.  Shepherd,  8  Exch.  Z0\  B.(& 
B,  M.  By.  Co.  V.  Keys,  9  H.  L.  Gas.  555  -,  Lee  y.  G.  T.  By. 
Co,,  36  U.  0.  Q.  B.  350  ;  Maorow  v.  G.  W.  By.,  L.  R.  [6  Q. 
B.]  612;  Blum<mtU  v.  F,  B.  B,  Co.,  127  Mass.  322 ;  Ailing 
V.  B,  <&  A.  B.  B.  Co.,  126  Mass.  121.)  Under  the  contract 
for  passage  the  defendant  is  not  liable  for  damage  to  this 
trunk.  (^Gumey  v.  G.  T,  By,  Co,,  37  K  Y.  S.  R.  155 ;  138 
N.  Y.  638 ;  O,  C.  Bank  v.  Brown,  9  Wend.  116 ;  Hawkins 
T.  Hoffman,  6  Hill,  586.) 

David  Hays  for  respondent.  The  defendant  having 
received  the  trunk,  with  notice  that  it  contained  property 
other  than  the  personal  baggage  of  the  passenger,  and  having 
charged  and  received  extra  compensation  for  its  transporta- 
tion, it  is  liable  for  its  loss.  {Smith  v.  Weston,  159  N.  Y. 
194;  Adams  v.  B.  L.  Co.,  159  K  Y.  176  ;  Sloman  v.  G.  W. 
By.  Co.,  67  K  Y.  208;  Talcott  v.  W.  B.  B.  Co,,  159  N.  Y. 
461 ;  4  Elliott  on  Railroads,  §  1649 ;  Hutchinson  on  Carriers, 
§  269  ;  Lawson  on  Bailments,  §  284 ;  Bathbone  v.  N.  T.  C.  <k 
H.  B.  B.  B.  Co,,  140  N.  Y.  48 ;  L.  S.  dk  M.  S.  By.  Co.  v. 
Foster,  104  Ind.  293.)  It  is  no  defense  that  the  property 
destroyed  was  not  the  property  of  the  plaintiff.  {Talcott  v. 
W.  B.  B.  Co.,  159  N.  Y.  461 ;  Sloman  v.  G,  W,  By.  Co.,  67 
K  Y.  208 ;  Fairfax  v.  N.  Y.  C.  cfe  H  B.  B.  B,  Co.,  73  N. 
Y.  167.)  The  defendant  is  liable  on  the  ground  of  negligence. 
{Fairfax  v.iT.  T.  C.  <&  H.  B.  B.  B.  Co,,  73  N.  Y.  167; 
Canjeld  v.  B.  dk  0.  B.  B,,  93  K.  Y.  532 ;  Catlin  v.  Adiron- 
dack Co.,  11  Abb.  [N.  C]  377 ;  Curtis  v.  D.,  L.  cfe  TF.  B,  B. 
Co.,  74  N.  Y.  116  ;  WheeUr  v.  0.  S.  N.  Co.,  125  X.  Y.  155  ; 
Mem  V.  G.  E.  B.  B.  Co.,  L.  R.  [2  Q.  B.  1895]  387.)    The 
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limitation  contained  in  the  passenger  ticket  does  not  affect  the 
plaintiff's  right  to  recover.  {Perkins  v.  iT.  Y.  C.  H.  li.  Co,y 
24  N.  Y.  196 ;  Bloasoin  v.  Dodd,  43  N.  Y.  264;  Mynard  v. 
S,,  B.  <&  iT.  R.  R,  Co.,  71  N.  Y.  180 ;  Rathbone  v.  N.  Y.  C. 
dk  H,  R.  R.  R,  Co.,  140  N.  Y.  48.) 

Bartlett,  J.  This  action  is  brought  to  recover  the  value 
of  a  trunk  and  its  contents  destroyed  while  in  the  possession 
of  the  defendant,  to  which  it  had  been  delivered  by  the  plain- 
tiff's assignors  for  transportation  from  Rochester  to  New 
York  on  the  evening  of  October  23d,  1897. 

Curtis  &  Wheeler  were  manufacturers  of  shoes  in  the  city 
of  Rocliester,  and  Joseph  E.  Taylor  acted  as  their  traveling 
salesman  on  the  23d  day  of  October,  1897,  and  had  been  in 
their  employ  in  that  capacity  for  a  period  of  nine  years.  On 
the  evening  in  question,  Taylor,  acting  for  his  employers, 
went  from  Rochester  to  New  York  on  business ;  before  start- 
ing he  arranged  with  the  baggageman  of  the  defendant  for 
the  transportation  of  a  trunk  and  an  article  called  a  "  tele- 
scope ;"  the  trunk  and  its  contents,  consisting  of  samples  of 
shoes,  belonged  to  Curtis  &  Wheeler,  except  a  few  articles  of 
wearing  apparel,  the  property  of  Taylor,  for  which  no  claim 
is  made.  The  telescope  contained  the  wearing  apparel  of 
Taylor. 

For  the  trunk  Taylor  received  from  the  baggageman  a  card 
known  as  "  Excess  Baggage  Check,"  for  which  he  paid  eighty- 
iive  cents  excess  of  baggage ;  for  the  telescope  he  received 
the  ordinary  metallic  check.  Taylor  described  the  trunk, 
when  a  witness  at  the  trial,  as  a  regular  sample  trunk,  made 
of  wood  and  covered  with  canvas ;  about  32  or  34  inches  in 
height,  36  to  38  inches  in  length  and  22  to  24  inches  in  width. 

The  "  number  taker "  of  the  Rochester  baggageroom  was 
sworn,  and  stated  that  he  took  a  record  of  the  baggage  in  and 
out ;  he  produced  a  sheet  containing  a  record  covering  Octo- 
ber 23d,  1897,  wliicli  showed  the  description  of  plaintiff's 
baggage  as  a  sample  trunk ;  he  further  testified  that  he  so 
designated  it  from  its  appearance. 
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Taylor  testified  that  ho  had  been  in  the  liabit  of  leaving 
Rochester  with  his  samples  on  an  average  of  four,  six  or  eight 
times  a  year  for  about  twelve  years.  The  niglit  checkman 
was  sworn  for  defendant  and  stated  that  he  did  know  what 
the  contents  of  the  trunk  were,  and  that  nothing  was  said  to 
him  as  to  the  contents.  He  was  asked  on  cross-examination 
if  he  remembered  anything  about  this  particular  trunk  or  its 
appearance ;  he  answered,  "  I  couldn't  just  now,  no." 

It  is  to  be  observed  that  this  witness  was  not  asked  by 
defendant's  counsel  whether  he  recognized  this  piece  of  bag- 
gage as  a  sample  trunk  from  its  external  appearance ;  he  does 
not  contradict  the  number  taker  as  to  the  external  appearance 
of  the  baggage  showing  it  was  a  sample  trunk. 

The  defendant  does  not  question  receiving  the  trunk,  or  tlie 
failure  to  deliver  it,  but  insists  it  is  not  liable  for  its  loss  with 
contents,  for  the  rei^son  that  Taylor  when  paying  for  excess 
of  baggage  on  the  trunk  failed  to  inform  the  checkman  that 
it  contained  samples. 

The  learned  counsel  for  the  defendant  very  frankly  states  in 
his  brief  that  it  is  true  the  trunk  was  what  is  commonly  known 
as  a  sample  trunk  and  had  the  appearance  of  one,  but,  never- 
theless, argues  that  the  plaintiff  should  have  been  nonsuited. 

The  liability  of  common  carriers  for  the  loss  of  sample 
trunks  carried  by  commercial  travelers  in  the  transaction  of 
their  business  has  been  frequently  considered  by  the  courts  of 
this  and  other  jurisdictions  during  the  last  twenty-five  years, 
and,  while  the  decisions  are  conflicting,  many  of  them  are  dis- 
tinguishable in  their  facts  from  the  case  at  bar. 

The  law  relating  to  this  subject  has  been  in  a  state  of  evo- 
lution, and  certain  rules  have  finally  been  laid  down  in  this 
state  calculated  to  protect  the  rights  of  both  parties,  in  view 
of  the  fact  that  a  vast  amount  of  the  wholesale  business  of  the 
country  is  transacted  through  commercial  travelers  to  the 
great  profit  of  the  railroad  companies  and  convenience  of 
merchants. 

As  this  case  is  in  the-  position  where  each  party  is  to  be 
regarded  ae  having  requested  the  direction  of  a  verdict  (a 
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point  we  will  discuss  later),  and  the  trial  judge  having  directed 
a  verdict  for  the  plaintiff,  all  the  controverted  facts  and  all 
inferences  in  support  of  the  judgment  will  be  deemed  conclu- 
sively established  in  his  favor. 

The  defendant  read  in  evidence  certain  rules  of  the  com- 
pany which  provide  in  brief  that  baggage  consists  only  of  nec- 
essary wearing  apparel  limited  to  150  pounds  in  weight ;  that 
sample  baggage  of  not  more  than  150  pounds  will  be  checked 
free  for  one  person,  regardless  of  the  number  or  kind  of 
tickets  presented. 

Rule  4  reads  as  follows :  "  Small  cases  or  trunks  containing 
merchandise  will  be  carried  as  an  accommodation  to  commer- 
cial travelers  and  may  be  checked  when  release  of  liability, 
Form  220,  is  signed  in  consideration  of  its  transportation  on 
passenger  trains  as  baggage.  In  case  personal  baggage  and 
samples  are  contained  in  same  trunk,  a  release  must  be  signed 
for  samples,  and  agents  ^vill  refuse  to  check  the  same  unless 
this  is  done." 

The  release  referred  to  absolves  the  company  from  all  lia- 
bility for  loss,  detention  or  damage  to  the  trunk  or  its 
contents. 

It  is  urged  on  behalf  of  the  defendant  that  rule  4  limited 
the  authority  of  the  baggageman,  and  that  he  was  unauthor- 
ized to  check  a  sample  trunk  without  exacting  the  release. 
This  court  has  held  that  the  baggage  agent  stands  in  the  place 
of  the  railroad  company  {Talcott  v.  Wahash  li,  R.  Co.^  159 
N.  Y.  471),  and  the  record  in  the  case  before  us  shows  that 
no  release  was  exacted,  nor  was  plaintiff's  agent  aware  of  the 
rule. 

The  plaintiff's  agent  testified  that  he  had  on  a  number  of 
occasions  signed  this  release  when  he  desired  to  stop  at  several 
stations  between  Rochester  and  New  York,  as  he  could  settle 
for  excess  of  baggage  through  to  New  York  for  less  than  to 
pay  this  excess  from  each  station  at  which  lie  stopped. 

On  cross-examination  he  was  asked  :  "  Q.  I  ask  you  if  you 
did  not  know  the  fact  that  when  the  baggagemaster  knew  that 
your  trunk  contained  samples,  or  any  other  traveling  man's 
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trunk  contained  samples,  tliat  this  release  of  liability  was  exe- 
cnted  ?  A.  No,  sir ;  I  had  no  knowledge  of  that.  I  knew 
that  I  had  from  time  to  time  executed  those  releases  on  my 
sample  baggage." 

On  re-4irect  examination  he  was  asked  :  "  Q.  When  you 
say  that  you  had  executed  those  releases,  you  refer  to  the 
releases  which  you  described  before,  in  order  to  save  paying 
excess  of  baggage  from  each  place  when  you  departed  ?  A. 
Tes,  sir.  No  release  was  presented  to  me,  nor  did  I  sign  any 
release,  nor  was  I  asked  to,  when  I  checked  this  trunk  in 
controversy." 

The  defendant's  checkman,  or  baggage  master,  does  not  deny 
this  statement. 

This  case  presents  the  question  whether  the  baggageman  of 
the  defendant,  who  checked  the  lost  trunk  and  collected  excess 
of  baggage  thereon,  knew  that  it  was  a  commercial  traveler's 
trunk  from  surrounding  facts  and  circumstances,  and  that 
defendant  was  thus  chargeable  with  notice. 

This  court  has  held  that  notice  may  be  given  to  the  com- 
mon carrier  by  other  means  than  the  direct  statement  of  the 
owner  that  he  is  a  commercial  traveler,  and  that  his  trunk 
contains  samples. 

In  Sloman  v.  Great  Western  Ry,  Co.  (67  N.  Y.  208)  plain- 
tiffs son,  a  lad  of  eighteen  years  of  age,  was  employed  by  him 
as  traveling  agent  to  sell  goods  by  sample.  He  had  two  largo 
trunks  containing  the  samples,  different  from  ordinary  travel- 
ing trunks,  and  had  a,  valise  for  his  personal  baggage.  He 
delivered  the  trunks  to  a  baggage  master  at  a  railroad  depot 
and  when  asked  to  which  station  he  wished  them  checked, 
replied  that  he  did  not  then  know,  as  he  had  sent  a  dispatch  to 
a  customer  at  a  certain  place  to  know  if  he  wanted  any  goods ; 
if  not,  he  desired  them  to  go  to  a  certain  other  place,  where 
he  expected  to  meet  customers.  Soon  after  he  checked  his 
baggage  and  paid  two  dollars  for  extra  weight. 

Judge  Rapallo,  in  his  opinion,  said  :  "  It  does  not  appear 
that  it  was  stated,  in  terms,  to  the  baggage  master  what  the 
trunks  contained,  but  the  jury  had  the  right  to  consider  the 
12 
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surrounding  circumstances,  the  appearance  of  the  passenger 
and  of  the  articles,  the  conversation  between  the  passenger  and 
the  baggage  master,  and  the  deahng  between  them,  and  if  they 
indicated  that  the  trunks  were  not  ordinary  baggage,  or  received 
or  treated  as  such,  the  jury  had  the  right  to  draw  the  infer- 
ence of  notice,  and  tliat  they  were  received  as  freight." 

In  TalcottY.  Wabash  R.  R,  Co.  (159  N.  T.  461)  it  appeared 
that  when  weighing  the  trunks  the  agent  of  the  company 
observed  "  they  weighed  light,"  and  the  traveler  replied,  "  Yes, 
they  contain  samples  of  underwear." 

Judge  Yann,  referring  to  this  incident,  in  the  opinion 
of  the  court,  at  page  471,  said :  "  The  number  and  appear- 
ance of  the  trunks  was  some  evidence  that  they  contained 
merchandise,  and  the  agent  was  expressly  told  that  they 
contained  samples.  In  view  of  the  custom  proved,  that  com- 
mercial travelers  generally  carry  samples  belonging  to  their 
employers  in  their  trunks,  this  warranted  the  inference  that 
the  baggage  agent  knew  the  exact  facts." 

It  the  case  at  bar  there  were  facts  warranting  the  submia- 
sion  of  the  question  to  the  jury,  or  the  trial  judge,  as  to 
whether  defendant  was  charged  with  knowledge  of  tlie  char- 
acter of  the  trunk  through  its  agent ;  the  external  appearance 
of  a  regular  sample  trunk  ;  the  readiness  with  which  it  waa 
recognized,  as  such,  by  the  official  "number  taker;"  the  fact 
that  defendant  was  constantly  checking  sample  trunks  on  all 
of  its  passenger  trains  except  the  Empire  State  Express ;  the 
further  fact  that  for  about  twelve  years  plaintiff's  agent  had 
been  traveling  on  defendant's  road  with  a  sample  trunk  and 
leaving  Rochester  six  or  eight  times  a  year ;  the  fact  that 
sample  trunks  were  checked  for  the  same  compensation  as  ordi- 
nary baggage  —  these  and  any  other  relevant  facts  were  prop- 
erly considered  when  the  verdict  was  directed,  and  the  facts 
warranted  by  the^evidence  stand  conclusively  established  in 
favor  of  the  plaintiff. 

While  it  is  doubtless  the  better  practice,  as  suggested  by 
defendant's  counsel,  that  a  traveler  in  charge  of  a  sample 
trunk  should  state  to  the  baggage  agent  the  fact  when  he 


1900.]        Tbimblb  v.  N.  T.  C.  &  H.  K.  K.  K.  Co.  91 

N.  T.  Rep.]        Opinion  of  the  Court,  per  Babtlett,  J. 

seeks  to  cheek  it,  yet  if  in  the  haste  of  transacting  such  busi- 
ness, or  where  by  many  repetitions  of  the  act,  ranch  is  taken  for 
granted,  this  is  not  done,  it  would  be  a  harsh  and  unreasona- 
ble rule  that  precluded  the  plaintiff  from  submitting  to  the 
jury  the  facts  surrounding  the  transaction. 

The  recovery  in  this  case  was  not  on  the  contract  of  pas- 
sage entered  into  when  the  plaintiffs  agent  purchased  his 
ticket,  but  on  an  independent  agreement  for  the  transporta- 
tion of  the  sample  trunk  as  freight. 

In  Sloman  v.  Great  Western  By,  Co.  (67  N.  T.  at  page 
214),  Judge  Rapallo  said :  "  From  all  the  circumstances,  the 
jury  were,  we  think,  authorized  to  draw  the  inference  that  the 
baggage  master  understood  that  the  agent  was  traveling  for  the 
purpose  of  selling  goods,  and  that  these  trunks  contained  his 
wares ;  that  he  was  not  entitled  to  have  them  carried  as  his 
ordinary  baggage  and  therefore  the  extra  charge  was  made, 
and  they  were  carried  as  freight."  In  Talcott  v.  Waiaah  B. 
jR.  Co.  (159  N.  Y.  at  page  470)  this  case  was  cited  and 
followed. 

The  Sloman  case  also  authorizes  a  recovery  by  a  plaintiff 
where  this  independent  contract  is  made  by  his  salesman  as 
agent,     (p.  212.) 

There  remains  to  be  considered  one  other  question.  The 
learned  Appellate  Division  in  its  opinion  stated,  in  substance, 
that  as  neither  counsel  raised  the  point  that  there  were  any 
questions  of  fact  to  be  submitted  to  the  jury,  the  effect  was 
to  establish  the  facts,  if  any  there  were,  in  favor  of  the 
plaintiff. 

As  the  correctness  of  the  practice  at  the  trial  is  challenged, 
we  will  consider  the  question. 

At  the  conclusion  of  the  evidence  the  defendant's  counsel 
moved  for  a  nonsuit  upon  various  grounds  stated  by  him, 
which  motion  was  denied.  He  then  asked  the  court :  "  What 
question  will  your  honor  submit  to  the  jury  ? "  To  this  the 
court  inquired :  "  What  question  do  you  desire  to  submit  to 
the  jury  ? "  To  which  the  defendant's  counsel  answered :  "  I 
do  not  desire  to  have  any  question  submitted  to  the  jury." 
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Thereupon  the  plaintiff's  counsel  stated  that  he  was  willing  to 
leave  it  to  the  court,  to  which  the  defendant's  counsel 
answered :  "  I  stand  on  my  motion  for  a  nonsuit,  of  course." 
The  plaintiff's  counsel  then  asked  for  a  direction  of  a  verdict, 
which  was  objected  to  by  the  defendant's  counsel,  but  was 
granted  by  tlie  court.  A  verdict  was  directed  and  an  excep- 
tion taken  by  the  defendant.  Neither  party  asked  to  have 
any  question  of  fact  submitted  to  the  jury. 

In  the  case  of  Adams  v.  Roscoe  Lumher  Co,  (159  N.  T. 
176),  O'Brien,  J.,  in  delivering  the  ojpinion  of  the  court,  says : 
"  The  court  directed  a  verdict  in  favor  of  the  plaintiffs  for  the 
value  of  tlie  lumber,  with  damages  for  its  detention,  and  the 
defendant  excepted,  ^he  request  by  both  parties  for  the  direc- 
tion of  a  verdict  amounted  to  a  submission  of  the  whole  case 
to  the  trial  judge,  and  his  decision  upon  the  facts  has  the  same 
effect  as  if  the  jury  had  found  a  verdict  in  the  plaintiffs'  favor 
after  submitting  the  case  to  them.  Under  these  circum- 
stances the  judgment  is  conclusive  with  respect  to  the  two 
facts  upon  which  the  right  of  action  depended."  To  the  same 
effect  is  the  case  of  Smith  v.  Weston  (159  N.  Y.  194) ;  Thomp- 
son V.  Simpson  (128  N,  Y.  270,  283),  and  Koehler  v.  AcU^ 
(78  N.  Y.  287). 

It  is  contended,  however,  that  as  the  defendant  asked  for 
a  nonsuit  instead  of  a  directed  verdict,  the  foregoing  cases 
have  no  application.  It  must  be  borne  in  mind  that  in  this 
case,  after  the  denial  of  his  motion  for  a  nonsuit,  the  defend- 
ant's counsel  asked  the  court  what  question  his  honor  would 
submit^  to  the  jury,  and  that  the  court  then  inquired  of  him 
what  question  he  wanted  submitted,  and  he  answered  that  he 
did  not  desire  any  question  submitted  to  the  jury. 

In  the  case  of  Barnes  v.  Ferine  (12  N.  Y.  18),  after  the 
evidence  had  closed,  the  counsel  for  the  defendant  moved  for 
a  nonsuit.  The  motion  was  denied  and  the  defendant  excepted. 
The  court  thereupon,  at  the  request  of  the  plaintiff,  directed  a 
verdict  in  his  favor.  Allen,  J.,  in  delivering  the  opinion  of 
the  court,  said  :  "  If  the  defendant  supposed  that  there  was  a 
disputed  question  of  fact,  material  to  the  issue  between  the 
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parties,  he  should  have  made  a  distinct  request  that  it  should 
be  submitted  to  the  jury.  But  having  treated  the  questions 
as  purely  legal,  and  acquiesced  in  the  disposal  of  them  by  the 
court  as  such,  he  cannot  now  be  heard  to  object  that  facts 
were  involved  wliich  ghould  have  been  decided  by  the  jury." 

In  Winchell  v.  TIic]cs  (18  N.  Y.  558)  the  motion  was  also 
for  a  nonsuit  at  the  conclusion  of  the  evidence,  which  was 
denied  and  a  verdict  directed  in  favor  of  the  plaintiff.  In 
that  case  it  was  held  that  the  defendant,  moving  at  the  con- 
clusion of  the  evidence  for  a  nonsuit,  which  is  denied,  if 
he  desires  that  questions  of  fact  be  submitted  to  the  jury, 
must  distinctly  request  it  and  cannot  upon  appeal  make  the 
point  under  a  general  exception  to  the  judge's  direction  of  a 
verdict. 

In  the  case  of  G^Neill  v.  James  (43  N.  T.  84)  there  was  a 
motion  for  a  nonsuit,  which  was  denied  and  the  jury  directed 
to  find  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
the  damages  sustained.  It  was  held  that  where  a  party,  upon 
the  trial,  rests  his  case  upon  certain  positions  which  he  calls 
upon  the  court  to  rule  in  his  favor  as  questions  of  law  arising 
upon  undisputed  facts,  if  he  also  desires  that  any  question  of 
fact  in  the  case  be  submitted  to  the  jury,  he  must  make  a 
motion  to  that  effect.  In  the  absence  of  this  his  mere  excep- 
tion to  the  ruling  of  the  judge  that  there  is  no  question  for 
the  jury  is  unavailing.  (See,  also,  Orrnes  v.  Dauchy^  82  N. 
T.  443 ;  Dillon  v.  Cockcroft,  90  N.  Y.  649.) 

In  the  case  of  Stme  v.  Flower  (47  N.  Y.  566)  the  trial 
court  directed  the  jury  to  find  a  verdict  for  the  defendant. 
The  plaintiff,  however,  had  not  waived  his  right  to  have  the 
questions  of  fact  involved  in  the  case  submitted  to  the  jury 
by  any  motion  on  his  part  for  such  a  direction  ;  and  it  was 
held  that  he  was  entitled  to  have  his  exception,  taken  to  the 
direction  of  a  verdict,  reviewed,  but  Grover,  J.,  in  delivering 
the  opinion  of  the  court,  refers  with  approval  to  Barnes  v. 
Perine^  Winchell  v.  Hicks  and  O'Neill  v.  James^  above 
cited,  and  distinguishes  the  case  under  consideration  by  him 
from  the  rule  adopted  in  those  cases.     In  Clernence  v.  City 
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of  Auburn  (66  N.  T.  334),  and  in  PraU  v.  B.  B.  M.  F. 
Ins,  Co,  (130  N.  Y.  212),  relied  upon  as  supporting  a  differ- 
ent rule,  there  was  no  waiver  by  the  appellant  by  motion  to 
direct  a  verdict  or  for  a  nonsuit. 

The  cases  cited  of  Dwight  v.  Germania  Life  Lis,  Co.  (103 
N.  Y.  341);  Bagley  v.  Bowe{10o  N.  Y.  171);  Bulger  ^r, 
Rosa  (119  N.  Y.  459),  have  no  application  to  the  case  at  bar, 
as  here  the  proceedings  at  the  close  of  the  trial  were,  in  legal 
effect,  a  request  by  both  counsel  for  a  directed  verdict. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

O'Brien,  J.  (dissenting).  This  was  an  action  by  the  assignee 
of  a  commercial  firm  for  the  loss  of  a  trunk  which  was  car- 
ried by  the  traveling  salesman  of  the  firm  and  was  lost  by 
the  defendant.  This  trunk  contained  sample  merchandise  of 
the  character  in  which  the  firm  dealt,  and  was  put  upon  one 
of  the  defendant's  trains  by  direction  of  the  salesman,  who 
was  a  passenger  from  Kochester  to  New  York,  on  the  23rd 
day  of  October,  1897.  The  salesman  purchased  a  passage 
ticket  on  the  defendant's  road  from  Rochester  to  New  York, 
which  contained  the  following  limitation :  "  In  consideration 
of  extended  time  within  which  journey  may  be  begun,  holder 
hereof  releases  E.  R.  Co.  from  all  liability  as  to  baggage, 
except  for  wearing  apparel,  not  exceeding  in  value  one  hun- 
dred dollars."  The  salesman  procured  the  trunk  to  be  deliv- 
ered at  the  railroad  station  and  checked  as  baggage,  paying 
eighty-five  cents  for  excessive  weight.  By  the  defendant's 
rules  a  passenger  is  entitled  to  have  carried  free  one  hundred 
and  fifty  pounds  of  personal  baggage,  and  by  this  rale  bag- 
gage consists  only  of  wearing  apparel  and  such  personal 
effects  as  may  be  necessary  for  the  use  and  comforf  of  the 
passenger  while  traveling.  Baggage  in  excess  of  that  amount 
was  to  be  paid  for.  The  rule  also  provides  that  sample  cases 
or  trunks  containing  merchandise  will  be  carried  as  an  accom- 
modation to  commercial  travelers  and  may  be  cliecked  when 
a  release  from  liability  is  signed  in  consideration  of  its  trana- 
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portatioQ  on  passenger  trains  as  baggage ;  and  in  case  personal 
baggage  and  samples  of  merchandise  are  contained  in  the  same 
trunk,  a  release  must  be  signed  for  the  samples,  and  agents 
are  directed  to  refuse  to  check  the  same  unless  this  is  dona. 
The  baggagemen  by  this  rule  are  directed  to  refuse  to  check 
baggage  that  does  not  consist  strictly  of  personal  effects  unless 
this  release  is  properly  filled  out  and  signed  by  the  owner  or 
the  agent  of  the  owner.  The  form  of  this  release  appears  in 
this  case,  and  by  its  terms  the  company  is  discharged  from  all 
liability  for  baggage  whether  the  same  arises  from  careless- 
ness or  negligence  however  gross  on  the  part  of  the  company, 
or  its  agents  or  servants,  or  from  any  cause  whatever. 

It  appears  that  the  salesman,  who  had  the  trunk  in  question, 
had  on  previous  occasions  signed  these  releases,  though  he 
stated  that  he  never  read  them  ;  but  tliat  there  was  no  release 
signed  on  the  occasion  of  the*  delivery  of  the  trunk  in  ques- 
tion, nor  did  he  make  known  to  any  of  the  servants  of  the 
company  its  contents,  and  there  is  no  evidence  in  the  case  to 
show  that  the  defendant,  or  any  of  its  servants,  on  this  or  any 
other  occasion  knew  the  fact  that  the  trunk  carried  by  this 
salesman  contained  merchandise,  except  as  that  fact  was  to  be 
inferred  from  its  appearance. . 

It  appears  that  the  salesman  had  been  in  the  employ  of  the 
firm  for  about  twelve  years,  and  during  that  time  had  been  a 
passenger  upon  the  defendant's  road,  but  whether  the  trunk  in 
question  had  ever  been  seen,  prior  to  the  occasion  in  question 
by  any  of  the  defendant's  agents  or  servants  at  Rochester  does 
not  appear.  The  claim  for  damages  for  the  loss  of  the  trunk 
was  assigned  by  the  firm  to  the  plaintiff.  These  are  the  undis- 
puted facts  that  appear  in  the  record,  and  the  question  is 
whether  the  plaintiff  was  entitled  to  recover. 

At  the  close  of  the  proofs  the  defendant's  counsel  made  a 
niotion  for  a  nonsuit  on  the  ground,  among  others,  that  there 
was  no  evidence  that  the  defendant  had  any  knowledge  that 
the  trunk  contained  merchandise,  and  that  there  was  no  proof 
of  a  contract  to  carry  a  trunk  containing  merchandise  on  a 
passenger  train,  and  that  inasmuch  as  the  trunk  did  not  con- 
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tain  baggage  there  could  be  no  J-ecovery.  The  motion  was 
denied  and  the  defendant  excepted.  The  defendant's  counsel 
then  asked  the  court  what  question  he  proposed  to  submit  to 
the  jury.  The  court  then  asked  the  defendant's  counsel  what 
question  he  desired  to  submit  to  the  jury,  and  the  counsel 
replied  that  he  did  not  desire  to  have  any  question  submitted. 
The  plaintiff's  counsel  then  stated  that  he  proposed  to  leave 
the  case  to  the  court,  if  the  defendant's  counsel  was  willing. 
The  defendant's  counsel  did  not  accept  this  offer,  but  stated 
explicitly  that  he  proposed  to  stand  on  his  motion  for  a  non- 
suit. The  plaintiff's  counsel  then  asked  the  court  to  direct  a 
verdict  in  his  favor  for  the  value  of  the  trunk  and  contents, 
being  five  hundred  and  forty-two  dollars  and  ten  cents,  and 
thirty-five  dollars  interest.  The  defendant's  counsel  objected 
to  the  direction  of  a  verdict  for  the  plaintiff,  and  made  a  special 
objection  to  the  allowance  of  Interest,  but  these  objections 
were  overruled.  The  court  then  directed  a  verdict  in  favor 
of  the  plaintiff  for  five  hundred  and  seventy-seven  dollars  and 
ten  cents,  and  to  this  direction  the  defendant's  counsel 
excepted.  The  questions  of  law  presented  by  the  record  are, 
therefore,  before  this  court  for  review. 

The  plaintiff  cannot  recover  in  this  case  unless  he  established 
a  contract,  express  or  implied,  on  the  part  of  the  defendant  to 
carry  merchandise  for  the  salesman  on  a  passenger  train.  It 
is  not  and  cannot  be  claimed  that  there  was  any  express  con- 
tract creating  the  relations  of  a  common  carrier  of  goods 
between  the  salesman  and  the  defendant.  The  only  express 
contract  made  is  represented  by  the  passenger  ticket  sold  to 
the  salesman,  and  that  was  a  contract  to  carry  him  as  a  pas- 
senger, with  his  personal  baggage.  But  it  turned  out  that 
what  he  had  in  the  trunk  was  goods,  and  not  baggage,  which, 
under  the  defendant's  rules,  it  did  not  carry  on  passenger 
trains,  except  in  cases  where  the  owner  or  passenger  signed  a 
release  for  any  claim  for  damages  in  case  of  loss  from  any 
cause  whatever.  So  that  the  salesman  caused  the  trunk  in 
question  to  be  placed  on  a  passenger  train  without  any  express 
contract  on  the  part  of  the  defendant  to  carry  or  be  responsible 
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for  it.  Moreover,  the  defendant  contends  that  the  Balesman 
caased  the  trnnk  to  be  placed  upon  the  defendant's  passenger 
train,  against  its  rules,  as  baggage,  when,  in  fact,  it  was  not 
baggage,  but  goods. 

There  is  but  one  ground  upon  which  the  defendant  can  law- 
fully be  required  to  respond  for  the  loss  of  the  trunk  and  its 
contents,  and  that  is  in  case  it  received  and  checked  the  same 
upon  the  train  with  knowledge  of  the  fact  that  it  contained 
goods  instead  of  baggage.  When  a  passenger  who  desires  to 
have  goods  carried  with  him  on  a  passenger  train  gives  notice 
of  that  fact  to  the  carrier,  and  the  latter  has  notice  of  the  fact 
ill  any  way,  and  then  receives  and  checks  the  trunk  contain- 
ing the  goods,  the  relation  of  carrier  and  shipper  is  created  by 
the  transaction  with  all  its  duties  and  responsibilities.  {Slo- 
rrum  v.  GfrecU  Western  Railway  Co.,  67  N.  Y.  208;  Stone- 
math  V.  Erie  By.  Co.,  52  N.  T.  429.) 

But  in  the  absence  of  proof  showing,  or  tending  to  show, 
knowledge  of  the  contents  of  the  trunk  or  package  by  the 
carrier  in  such  cases,  there  can  be  no  recovery,  and  such 
knowledge  cannot  be  inferred  from  the  appearance  of  the 
trunk  or  package  containing  the  goods.  {Humphreys  v. 
Perry,  148  U.  S.  627 ;  Oumey  v.  Orand  Trunk  By.  Co., 
37  N.  Y.  S,  R.  155 ;  affd.,  on  opinion  below,  138  N.  Y.  638 ; 
CahiUY.  L.  A  N.  Bailway  Co.,  10  C.  B.  [N.  S.]  154;  affd., 
13  C.  B.  [N.  S.]  818 ;  Blumantle  v.  Fitchhurg  B.  B.  Co,,  127 
Mafis,  322;  AUing  v.  B.  dk  A.  B.  B.  Co.,  126  Mass.  121.) 

The  case,  therefore,  is  solved  by  a  very  simple  inquiry,  and 
that  is,  whether  there  is  in  the  record  anything  showing,  or 
tending  to  show,  that  the  defendant  had  knowledge  of  the 
contents  of  the  trunk  in  question  when  it  received  and  checked 
it  upon  the  train  on  the  23rd  of  October,  1897,  other  than  the. 
appearance  of  the  same,  which,  it  is  held,  is  no  evidence  of 
knowledge  at  all.  I  confess  I  am  unable  to  iind  any.  It  is 
said  that  the  salesman  was  traveling,  as  such,  for  twelve  years, 
but  it  does  not  appear  that  at  any  time  he  notified  the  defend- 
ant of  the  contents  of  the  trunk,  or  that  the  defendant  at  any 
time  acquired  the  knowledge  in  any  other  way,  so  that  the 
18 
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case  stands  upon  the  transaction  when  the  trunk  was  shipped 
for  the  last  time.  A  fact  or  circumstance  that  in  itself  proves 
nothing  is  not  made  any  stronger  when  multiplied  by  twelve 
or  any  larger  number.  In  my  opinion  there  was  no  proof  in 
tlie  case  to  warrant  a  finding  that  the  defendant  had  notice  or 
any  knowledge  of  the  fact  that  the  trunk  in  question  con- 
tained goods  instead  of  baggage. 

But  the  learned  trial  judge  evidently  thought  otherwise, 
and  it  distinctly  appears  from  the  opinion  of  the  learned  court 
below  that  reviewed  the  case  on  appeal,  that  it  held  that 
whether  the  defendant  had  or  had  not  such  notice  or  knowl- 
edge was  a  disputed  question  of  fact.  Grant,  for  the  sake  of 
the  argument,  that  this  view  is  correct,  still,  the  disputed  fact 
was  not  found  by  the  juryand  the  action  was  one  at  law  tri- 
able by  jury.  Either  party  had  the  constitutional  right  to 
have  the  facts  determined  by  the  jury.  The  learned  court 
below  held  that  the  disputed  fact  necessary  to  support  the  plain- 
tiiFs  case  was  found  by  the  court  without  the  aid  of  the  jury, 
and  that  it  had  the  right  to  take  the  question  from  the  jury 
and  decide  it  itself.  This  is  an  obvious  error,  since  the  doc- 
trine upon  which  it  is  based  would  go  far  to  destroy  the  right 
of  trial  by  jury  altogether.  If  sustained  by  tliis  court,  all 
that  will  be  necessary  hereafter  when  the  plaintiff  in  ^n  action 
at  law  has  given  proof  of  some  fact  or  circumstance,  which 
no  one  claims  is  "conclusive  in  support  of  an  issue  of  fact,  is 
to  request  the  trial  judge  to  direct  a  verdict  in  his  favor ;  and 
if  such  a  direction  is  given  against  the  defendant's  objection 
and  exception,  still  the  disputed  and  necessary  fact  is  to  be 
deemed  found  by  the  court.  The  defendant  could  not  be 
deprived  of  the  right  of  a  jury  trial  without  its  consent.  It 
gave  no  such  consent,  nor  did  its  counsel  in  any  way  waive 
the  right.  He  moved  for  a  nonsuit  and  excepted  to  the  denial 
of  his  motion.  He  told  the  court  that  h6  had  no  question  to 
submit  to  the  jury,  and  obviously  he  had  none  from  his  view 
of  the  case,  since  he  had  just  contended  in  his  motion  for  a 
nonsuit  that  there  was  no  case  for  the  jury,  as  there  was  no 
proof  that  the  defendant  had  knowledge  of  the  contents  of 
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the  trunk.  He  told  the  court  th^t  he  stood  upon  his  motion 
for  a  nonsuit,  and  objected  and  excepted  to  the  direction. 
How,  under  such  circumstances,  he  consented  to  have  the 
facts  found  by  the  court,  or  waived  his  rights  to  liave  them 
found  by  the  jury,  it  is  impossible  to  conceive.  The  defend- 
ant's counsel  did  not  need  any  finding  and  did  not  want  any 
finding.  All  he  asked  wa^  that  his  client  should  be  left 
alone.  When  his  motion  for  a  nonsuit  was  denied,  and  he 
concluded  to  stand  npon  that,  he  had  no  interest  in  anything 
else  that  took  place.  But  it  was  quite  different  with  the  plain- 
tiff. .  Before  he  could  have  judgment  in  his  favor,  it  was 
necessary  that  the  important  fact  in  dispute  should  be  found 
in  his  favor,  and  it  was  his  business  to  procure  the  finding  in 
the  proper  way.  The  defendant's  counsel  could  remain 
silent  and  let  the  plaintiff  try  his  side  of  the  case.  The 
plaintiff's  counsel  should  then  have  gone  to  the  jury  and 
asked  them  to  find  the  disputed  fact,  which  w^as  an  essen- 
tial part  of  his  case,  and  which  the  other  side  was  not 
interested  in  at  all.  When  he  asked  and  accepted  the  direc- 
tion of  a  verdict  in  his  favor  by  the  court,  he  asked  and 
accepted  what  he  was  not  entitled  to.  The  learned  counsel 
for  the  plaintiff  cites  two  cases  to  show  that  this  practice  is 
correct.  {Smith  v.  West&ti^  159  N.  Y.  194 ;  Adams  v.  Roscoe 
Lumber  Co.j  Id.  176.)  They  have  no  application  to  the  ques- 
tion here,  since  it  appears  that  they  are  cases  where  both  sides 
asked  the  court  to  direct  a  verdict.  All  the  parties  may  by 
such  a  request  clothe  the  court  with  power  to  decide  all  the 
questions  in  the  case,  but  it  has  never  been  held  that  one  party 
could  do  it  against  the  protest  of  the  other.  It  is  safe  to  say 
that  no  authority  can  be  found  to  justify  the  practice  followed 
in  tliis  case,  and  it  has  been  often  condemned  in  this  court. 
The  rule  that  governs  the  question  has  been  thus  stated  in  this 
court  more  than  once :  "  In  a  case  triable  by  a  jury,  the  direc- 
tion of  a  verdict  is  only  justified  where  the  evidence  conclvr 
sivdy  establishes  the  right  of  the  party  in  whose  favor  it  is 
made."  {Bulger  v.  Eoaa^  119  N.  Y.  459;  Bagley  v.  Bowe^ 
105  N.  Y.  171 ;  Dwight  v.  Germania  Life  Ins.  Co.^  103  K  Y. 
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341.)  It  is  not  necessary  for  the  party  against  whom  a  verdict 
is  directed  upon  evidence  not  conclusive  to  show  that  he 
requested  to  have  the  case  sent  to  the  jury.  {Stone  v.  Flowery 
47  N.  Y.  566  ;  Clemenoe  v.  City  of  Auburn,  66  N.  Y.  334  ; 
Pratt  v.  D.  H.  M.  F,  Ins.  Co.,  130  N.  Y.  212.)  It  would 
indeed  be  a  rule  of  practice  bordering  on  the  absurd  that 
would  require  a  defendant  in  a  c^e  where  a  fact  is  in  dispute, 
in  order  to  preserve  his  right  to  have  the  fact  found  by  the 
jury,  to  assert  by  such  a  request  that  there  is  evidence  tending 
to  prove  the  plaintiff's  case,  when  upon  a  motion  for  a  non- 
suit just  denied,  he  contended  that  there  was  no  evidence 
whatever.  He  may  preserve  his  rights  by  an  exception  to  the 
direction  of  a  verdict  and  without  taking  two  positions  before 
the  court  so  manifestly  inconsistent. 

It  is  only  necessary  to  add  that  if  there  is  in  this  record  any 
evidence  at  all  of  knowledge  by  the  defendant  of  the  contents 
of  the  trunk,  no  one  ventures  to  assert  that  it  was  conclusive. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Haight,  Martin  and  Vann,  JJ.,  concur,  with  Babtlbtt,  J., 
for  affirmance. 

Parker,  Ch.  J.,  concurs  with  O'Brien,  J.,  for  reversal. 

Landon,  J.,  dissents  upon  the  ground  that  defendant,  having, 
notwithstanding  the  denial  of  its  motion  for  a  nonsuit,  objected 
to  a  direction  of  a  verdict,  the  court  should  have  submitted 
the  facts  to  the  jury. 

Judgment  and  order  affirmed. 


Tyndale  Palmer,  Appellant,  v.  George  E.  Matthews  et 
al.,  Kespondents. 

1.  Libel— EviDENCB  — Publication  by  Others.  In  an  action  for 
libel,  the  fact,  unknown  to  the  defendant  when  the  publication  com- 
plained of  was  made,  that  others  have  published  the  same  libel,  or  that 
suits  have  been  commenced  against  others  for  the  publication  of  such 
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libel,  is  inadmissible  in  evidence:  nor  is  it  admissible  because  elicited  on 
an  improper  cross-examination  of  plaintiff  with  reference  to  a  letter  writ- 
ten by  him  referring  to  the  publication  by  others,  which  had  been  intro- 
duced by  defendant  as  a  part  of  a  correspondence  between  plaintiff  and 
defendant,  and  which  correspondence  had  been  previously  introduced  in 
part  by  plaintiff. 
Palmer  v.  Mdtthewi,  29  App.  Div.  149,  reversed. 

(Argued  January  80,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  12,  1898,  aflSrming  a  judgment  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

•  Tyndale  Pahner^  appellant,  in  person.  The  court  erred  in 
admitting  evidence  that  other  newspapers  had  published  the 
same  libel  against  the  plaintiff.  It  also  erred  in  admitting 
evidence  that  plaintiff  had  commenced  suits  against  other  pub- 
lishers for  their  publication  of  the  libel.  {McCoy  v.  Craw- 
ford^  1  Tappan  [Ohio],  277 ;  Young  v.  Fox,  26  App.  Div. 
261 ;  Palmer  v.  N.  T,  iT.  P.  Co,,  31  App.  Div.  210  ;  Gray 
V.  B,  U.  P.  Co.,  35  App.  Div.  286 ;  Witcher  v.  Jones,  43  N. 
Y.  S.  K.  151 ;  137  N.  Y.  599 ;  Van  Ingen  v.  Mail  <&  Express, 
36  N.  Y.  Supp.  838 ;  Morrison  v.  P,  P,  Co.,  38  N.  Y.  S.  R 
357;  133  K  Y.  538;  BucJcUy  v.  Knaj>p,  48- Mo.  152;  Wil- 
son v.  Fitch,  41  Cal.  363 ;  Sheahan  v.  Collins,  20  111.  325.) 
The  trial  court  erred  in  allowing  defendants  to  prove  in  miti- 
gation of  damages  that  the  libelous  information  had  been  . 
received  from  another,  and  in  refusing  to  charge,  on  plaintiff's 
request,  that  the  mere  fact  that  it  had  been  received  from 
another  was  no  mitigation.  {T.  P.  Co,  v.  Carlisle,  94  Fed.  Kep. 
762 ;  Conroy  v.  Times  Co,,  139  Penn.  St.  334 ;  Eess  v.  N.  T. 
Press  Co,,  26  App.  Div.  75  ;  Mapes  v.  Weeks,  4  Wend.  659 ; 
Foster  v.  Inman,  8  Wend.  602 ;  Bush  v.  Prosser,  11  N.  Y. 
347;  Eager  v.  Tihhets,  2  Abb.  Pr.  [N.  S.]  97;  HatfieUY. 
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Zasher,  81  X.  Y.  246 ;  Sandford  v.  Bennett,  24  N.  Y.  20 ; 
Folwell  V.  P.  J.  Co,,  19  K.  I.  551.)  The  court  below  erred 
in  overruling  the  plaintiff's  objection  to  the  evidence  of  other 
publications  of  the  libel  on  the  ground  that  it  w^as  secondary. 
{Barr  v.  Moore,  «7  Penn.  St.  385 ;  St<ite  v.  Lent,  1  Tappan 
[Ohio],  115;  Vanderslice  v.  Newton,  A:  N.  Y.  132;  Blum- 
hart  V.  Rohr,  17  Atl.  Kep.  266 ;  Odgers  on  S.  &  L.  292,  293 ; 
Rose  V.  Graves,  5  M.  &  G.  613 ;  Ingram  v.  Lawson,  6  Bing. 
[N.  C]  216 ;  Ashley  v.  Harrison,  1  Esp.  48 ;  Weiss  v.  Whitte- 
more,  28  Mich.  366 ;  Hartley  v.  Herring,  8  T.  K.  130 ;  T. 
Ins.  Go.  V.  Pernne,  3  Zab.  [N.  J.]  402.) 

Gharles  B.  Wheeler  for  respondents.  The  trial  court  did 
not  err  in  permitting  the  defendants'  counsel,  on  cross-exam- 
ination, to  question  the  plaintiff  as  to  the  number  of  other 
papers  which  had  published  the  same  article.  {JFoster  v. 
Taneniaum,  2  App.  Div.  168 ;  People  v.  Gasey,  72  N.  Y. 
393 ;  People  ex  rel  v.  O.  <&  T.  Go.,  83  N.  Y.  461 ;  Ryan  v. 
People,  79  N.  Y.  600 ;  StarTcs  v.  People,  5  Den.  108 ;  New- 
ton V.  Harris,  6  N.  Y.  345 ;  Day  v.  Stickney,  14  Allen,  256 ; 
Smith  V.  Shumway,  102  Mass.  365.) 

Martin,  J.  The  action  was  for  libel,  and  but  two  excep- 
tions need  be  considered  upon  this  appeal. 

On  the  trial  the  defendants,  under  the  objection  and  excep- 
tion of  the  plaintiff,  were  permitted  on  the  examination  of 
the  latter  to  prove  that  other  newspapers  throughout  the 
country  had  published  the  libel  complained  of,  and  that  he 
had  commenced  suits  against  others  for  their  publication  of  it. 
This  evidence  was  inadmissible.  It  is  now  too  well  settled  to 
be  questioned  that  the  fact  that  others  have  published  the 
same  libel  which  was  unknown  to  the  defendant  when  the 
publication  complained  of  was  made,  or  that  suits  have  been 
commenced  against  others  for  tlie  publication  of  such  libel,  is 
inadmissible.  The  defendants  in  this  case  were  liable,  and 
that  some  one  else  was  also  liable  was  immaterial.  It  would 
not  properly  diminish  the  recovery  against  them  to  show  that 
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the  plaintiff  had  recovered  or  might  recover  damages  from 
others  who  had  published  the  same  libel.  Each  defendant  is 
to  pay  damages  for  the  injuries  which  he  has  occasioned  and 
not  for  the  injury  by  othera.  (Odgers  on  Libel  and  Slander, 
p.  316 ;  Newell  on  Defamation,  etc.,  p.  899.)  Therefore,  this 
class  of  evidence  is  inadmissible. 

While  the  defendant  may,  perhaps,  show  in  mitigation  of 
damages  that  he  copied  the  libelous  paragraph  from  a  public 
newspaper,  and,  hence,  believed  it  to  be  true,  he  may  not 
show  that  other  journals  published  the  same  statement  simulta- 
neously or  subsequently  to  the  publication  complained  of. 
Nor  can  he  prove  that  the  alleged  libel  appeared  in  another 
newspaper  for  which  the  plaintiff  had  already  recovered  dam- 
ages. (Folkard's  Starkie  on  Slander  and  Libel,  p.  545.) 
That  this  evidence  was  inadmissible  seems  to  be  well  estab- 
lished by  the  decisions  in  this  state,  as  well  as  in  other  juris- 
dictions. {TiUotson  V.  Gheethamy  3  Johns.  56 ;  Palmer  v.  N. 
Y.  New%  Puh  Co.j  31  App.  Div.  210 ;  Gray  v.  BrooTdyn 
Union  Pvh.  Co,y  35  App.  Div.  286;  Morrison  v.  Press 
Puh.  Co,y  38  N.  Y.  S.  E.  357;  Mattice  v.  Wihoxy  147  N. 
Y.  624 ;  Hatfield  v.  Lashery  81  N.  Y.  246 ;  Smith  v.  Sun 
Printing  dk  Pvh,  Assn,,  55  Fed.  Rep.  240,  245 ;  Enquirer 
Co.  V.  Johnstony  72  Fed.  Rep.  443 ;  Wilson  v.  Fitchy  41  Cal. 
363,  383 ;  Sheaha/n  v.  Collins^  20  111.  325.) 

The  respondents  now  contend  that  this  evidence  was  elicited 
by  a  proper  cross-examination  of  the  plaintiff,  and,  although  it 
had  the  effect  contended  for  by  him,  it  was  admissible  on  such 
an  examination.  We  do  not  think  so.  On  the  trial  the 
plaintiff  introduced  in  evidence  several  letters  which  were  a 
part  of  a  correspondence  between  him  and  the  defendants. 
The  defendants  then  introduced  another  letter  which  was  a 
part  of  the  same  correspondence,  in  which  the  plaintiff  stated : 
''  The  financial  loss  to  me  from  the  publication  as  a  whole  was 
most  serious.  However,  I  do  not  expect  any  one  paper  to 
bear  it  all,  but  only  its  due  proportion."  This  was  the  pre- 
text of  the  defendants  to  justify  the  examination  as  to  other 
papers  having  published  the  same  libel,  and  as  to  the  com- 
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mencement  of  suits  against  others.  If  it  be  assumed  that  the 
defendants  had  a  right  to  introduce  this  letter  in  evidence  as  a 
part  of  the  whole  correspondence  between  the  parties,  still,  it 
having  been  introduced  by  them,  they  could  not  properly 
cross-examine  the  plaintiff  as  to  evidence  so  introduced,  espe- 
cially when  its  effect  was  to  call  out  that  which  was  utterly 
inadmissible  and  highly  improper.  Indeed,  the  examination 
which  elicited  this  evidence  was  not  a  cross-examination  at  all. 
The  proof  thus  obtained  was  procured  from  the  plaintiff  by 
x^ompulsion.  That  this  evidence  was  in  no  sense  obtained  by 
a  proper  cross-examination,  is  quite  manifest.  Therefore,  the 
judgment  cannot  be  upheld  upon  that  ground. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Paeker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullkn  and 
Werner,  J  J.,  concur. 

Judgment  reversed,  etc. 


M.  Woolsey  Borland,  as  Sole  Surviving  Trustee  of  Sarah 
Lloyd  Coit,  under  a  Certain  Trust  Agreement,  Appellant, 

.  V.  Francis  C.  Welch,  as  Executor  of  the  Last  Will  and 
Testament  of  Sarah  Lloyd  Coit,  Respondent. 

1.  Ante-nuptial  Settlement  —  Property  Ck>VEBBD.  Property 
coming  to  the  wife  after  the  husband's  death  is  not  subject  to  the  trust 
created  by  an  ante-nuptial  settlement  which  purports  to  cover  all  prop- 
erty  which  she  may  "hereafter"  acquire,  notwithstanding  that  the  wife 
is  authorized  to  make  appointment  in  favor  of  the  issue  of  the  con- 
templated marriage  or  of  any  "subsequent"  one,  and  contains  a  covenant 
by  the  husband  to  settle  under  the  trust  any  property  which  may  accrue 
to  the  wife  "during  her  lifetime." 

2.  Covenant  to  Settle  Subsequently- acquired  Property  op  Wipe. 
A  marriage  covenant  for  the  settlement  of  subsequently-acquired  property 
upon  trustees  will,  in  the  absence  of  any  expression  showing  that  it  was 
intended  to  have  a  more  extended  operation,  be  so  construed  as  to  limit 
it  to  property  acquired  during  the  intended  coverture,  since  its  primary 
object  is  to  prevent  the  property  from  falling  under  the  sole  control  of 
the  husband. 

8.  Ante-nuptial  Settlement  —  Enforcement  by  Collaterals  op 
Wife.     The  provision  in  a  marriage  settlement  that  the  property  of  the 
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wife  shall  descend  to  her  right  heirs  at  law  and  next  of  kin  in  default  of 
the  exercise  of  a  power  of  appointment  reserved  to  her,  is  not,  so  far  as 
concerns  property  acquired  after  the  termination  of  her  coverture,  enforce- 
able, by  the  trustee  named  in  the  settlement,  for  the  benefit  of  collateral  rela- 
tives of  the  "wife,  the  latter  having  died  without  issue,  but  leaving  a  will 
disposing  of  the  property,  since  her  agreement  is  a  voluntary  executory 
agreement  as  to  such  property  and  was  not  made  for  the  benefit  of  the 
collaterals  who  are  volunteers. 
Borland  t.  WeUh,  88  App.  Div.  284,  affirmed. 

(Argued  January  28, 1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department  entered  March 
25,  1899,  reversing  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee,  and  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  lu  Cadwalader  for  appellant.  The  provisions  of  the 
marriage  settlement  show  an  intention  to  subject  to  its  pro- 
visions all  the  property  of  Sarah  Lloyd  Coit,  in  possession  or 
after  acquired,  including  any  property  acquired  after  the  death 
of  her  husband.  Even  if  the  trust  agreement  is  silent  as  to 
the  disposition  of  the  income  of  the  trust  property  after  Mr. 
Coit's  death,  Mrs.  Coit  would  receive  a  resulting  trust  therein 
for  life  by  implication  of  law.  (Perry  on  Trusts,  §  152  ;  Hill 
on  Trustees,  114,  118 ;  Story's  Eq.  Juris.  §  1119 ;  Lewin  on 
Trusts,  177  ;  Loving  v.  Eliot^  16  Gray,  568.)  The  intent  of 
the  parties,  as  gathered  from  the  language  used  in  the  marriage 
settlement,  will  govern  its  construction.  (14  Am.  &  Eng. 
Ency.  of  Law,  551 ;  Stevens  v.  Van  Voorst^  17  Beav.  305 ; 
Steenberger  v.  Potter^  18  N.  J.  Eq.  452;  Hepburn! s  Appeal^ 
65  Penn.  St.  468;  Imlay  v.  Huntington^  20  Conn.  166.) 
The  provision  in  Mrs.  Coit's  marriage  settlement  that  her  after- 
acquired  property  should  pass  to  her  trustees  is  valid  and  will 
be  enforced  in  equity  against  her  executor.  {Kribhs  v.  A  Iford^ 
120  N.  T.  519 ;  Mitchell  v.  Winslow,  2  Story,  630 ;  Pom. 
Eq.  Juris.  §§  1236,  1287,  1288 ;  Barnard  v.  N.^  etc.^  H.  H. 
14 
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Co.,  2  Fed.  Cas.  841 ;  Johnston  v.  Spicer,  107  N.  T.  185 ; 
Mundy  v.  Munson,  40  Hun,  304 ;  Matter  of  Wilson^  2  Barr, 
325 ;  TisdaZe  v.  Jones^  38  Barb.  523 ;  Matter  of  Young,  27 
Hun,  54 ;  De  Ba/ram,te  v.  Gott,  6  Barb.  492.) 

Edward  E,  Sprague  for  respondent.  A  marriage  settle- 
ment v^ill  not  be  deemed  to  include  property  acquired  by  the 
wife  after  the  death  of  the  husband,  even  though  the  instru- 
ment expressly  purports  to  bind  all  property  acquired  after 
the  marriage.  {Matter  of  Edwards,  L.  K.  [9  Ch.  App.]  97 ; 
Carter  v.  Carter,  L.  R.  [8  Eq.  Cas.]  551 ;  Fisher  v.  Shirley^ 
L.  K.  [43  Ch.  Div.]  290 ;  Matter  of  Coghlan,  L.  E.  [3  Ch. 
Div.]  76 ;  Alleyne  v.  Hussey,  22  Wkly.  Rep.  203 ;  Reid  v.  Ken- 
rick,  24  L.  J.  [Ch.]  503 ;  Howell  v.  Howell,  4  L.  J.  [Ch.]  242 ; 
Dickinson  v.  Dillwyr,  L.  R.  [8  Eq.]  546 ;  Hepburn! s  Appeal, 
65  Penn.  St.  468 ;  Wilson's  Estate,  2  Barr,  325.)  There  is  no 
reason  for  refusing  to  apply  this  rule  of  construction  to  the 
marriage  settlement  now  before  the  court.  {Dickinson  v. 
Dillwyr,  L.  R.  [8  Eq.]  546.)  The  application  of  a  liberal 
rule  of  construction  to  an  assignment  of  after-acquired  prop- 
erty is  justified  by  the  legal  invalidity  of  the  assignment. 
{EdgeU  v.  Hart,  9  K.  Y.  213  ;  R.  D,  Co,  v.  Rasey,  142  K 
Y.  570 ;  Otis  v.  Sill,  8  Barb.  102 ;  Smith  v.  Baylis,  3  Dem. 
567 ;  Kribls  v.  Alford,  120  N.  Y.  519.)  This  is  not  a  case 
in  which  equity  will  relieve  against  legal  invalidity.  {H&nr 
dricks  v.  Isaacs,  117  N.  Y.  417.)  A  marriage  settlement  will 
not  be  deemed  to  apply  to  after-acquired  property  which  has 
been  bequeathed  upon  terms  inconsistent  with  the  trusts  of 
the  settlement.    {Matter  of  Mainwaring,  L.  R.  [2  Eq.]  487.) 

CuLLEN,  J.  In  1838  Sarah  Lloyd  Borland,  in  contempla- 
tion of  her  marriage  with  Henry  Coit,  which  subsequently 
took  place,  entered  into  a  deed  or  contract  with  him  and  cer- 
tain trustees,  in  the  nature  of  a  marriage  settlement.  By  this 
deed  Miss  Borland  conveyed  to  the  trustees  all  her  estate, 
real  and  personal,  derived  or  to  be  derived  from  the  will  of 
her  grandfather,  then  deceased,  and  "  which  she  may  at  any 
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time  or  times  hereafter  derive  either  by  devise,  descent,  dis- 
tribution, gift  or  otherwise  howsoever,  from  any  source  or 
sources,  person  or  persons  whatsoever  or  whomsoever,  other 
than  the  said  party  of  the  second  part "  (the  husband),  in  trust, 
to  apply  the  income  to  her  sole  and  separate  use  during  life, 
and  in  case  of  her  husband  surviving,  then  to  pay  him  during 
life  an  annuity  of  $2,000.  The  deed  reserved  to  Miss  Bor- 
land the  power  to  appoint,  by  an  instrument  in  the  nature  of 
a  will,  the  remainder  to  the  issue  of  the  contemplated  mar- 
riage, or  of  any  subsequent  marriage  she  might  make.  It 
then  provided  that  in  case  of  default  in  the  exercise  of  the 
power  of  appointment  the  trust  estate  should  descend  to  the 
right  heirs  at  law  and  next  of  kin  of  Miss  Borland,  as  in  the 
case  of  intestacy  under  the  laws  of  this  state.  Mr.  Coit  cov- 
enanted to  execute  any  deed  requisite  to  vest  title  of  the  trust 
property,  or  the  estate  which  might  come  to  Miss  Borland 
under  the  will  of  her  grandfather,  *'and  so  in  like  manner  in 
regard  to  every  acquisition  of  property  which  might  come  to 
the  said  party  of  the  first  part  during  her  lifetime."  Mr.  Coit 
died  in  1880.  In  1896  Mrs.  Coit  received  a  legacy  of  twenty 
thousand  dollars  which  she  invested  and  retained  until  her 
death  in  1898.  The  complaint  does  not  allege  that  Mrs.  Coit 
left  any  heirs  at  law  or  next  of  kin,  nor  is  there  any  finding 
on  that  subject,  but  both  counsel  state  in  their  briefs  that  tlbere 
were  no  children  of  her  marriage,  and  that  her  next  of  kin 
were  brothers  and  sisters,  or  the  children  of  deceased  brothers 
and  sisters.  There  is  some  evidence  in  the  case  as  to  who 
made  up  the  Borland  family  at  the  time  of  Mrs.  Coit's 
decease.  This  evidence  accords  with  the  statement  of  coim- 
'Sel,  and  we  shall,  therefore,  assume  that  statement  to  be  cor- 
rect. Mrs.  Coit  left  a  will  disposing  of  her  property.  This 
action  was  brought  by  the  surviving  trustee,  under  the  trust 
deed  against  the  executors  of  Mrs.  Coit,  to  recover  the  securi- 
ties representing  the  legacy  received  by  her,  and  subject  them 
to  the  terms  of  the  trust  deed. 

A  majority  of  the  judges  of  the  Appellate  Division  were 
of  the  opinion  that   by  a  proper  construction  of  the  ante- 
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nuptial  settlement  only  such  property  as  might  come  to  the 
wife  during  coverture  was  subject  to  the  trust  deed.  In  that 
view  we  concur.  The  courts,  deeming  the  primary  object  of 
the  covenant  to  settle  the  subsequently-acquired  property  of 
the  wife  is  to  prevent  its  falling  under  the  sole  control  of  her 
husband,  have  long  held  that,  in  the  absence  of  any  expres- 
sion showing  it  was  intended  to  have  a  more  extended  opera- 
tion, such  covenant  is  to  be  construed  as  if  the  words  "  during 
said  intended  coverture  "  had  been  inserted.  {In  re  JSdwardSj 
L.  K.  [9  Cli.  App.]  97;  Howell  v.  Howell,  4  L.  J.  Ch.  243; 
Heid  V.  Kenricky  24  L.  J.  Ch.  503.)  The  decision  in  Dickin- 
son V.  DiUwyn  (L.  R.  [8  Eq.  Oas.]  546)  is  not  in  conflict 
with  this  rule,  but  expressly  recognizes  it.  The  legacy  in  that 
case,  which  was  subjected  to  the  settlement,  accrued  to  the 
wife  in  reversion  before  the  death  of  the  husband.  It  was 
not  a  mere  possibility. 

The  learned  judge  who  wrote  the  dissenting  opinion,  while 
recognizing  this  rule  of  construction,  thought  that  certain  pro- 
visions of  the  marriage  settlement  showed  that  it  was  intended 
to  include  property  acquired  by  the  wife  after  the  termination 
of  her  coverture.  The  first  provision  relied  upon  is  that  by 
which  the  wife  is  authorized  to  make  appointment  in  favor  of 
the  issue  of  the  contemplated  marriage  or  of  any  subsequent 
one.  The  reference  to  a  subsequent  marriage  doubtless  shows 
that  the  trust  was  not  to  terminate  by  the  death  of  the  hus- 
band prior  to  that  of  the  wife.  We  do  not  think  it  bears  on 
the  question  of  whether  property  acquired  after  the  termina- 
tion of  the  coverture  should  be  subjected  to  the  trust.  Much 
stress  is  laid  upon  the  covenant  that  the  husband  will  settle 
under  the  trust  any  property  which  might  accrue  to  the  wife 
"  during  her  lifetime."  This  provision,  from  one  point  of 
view,  does  tend  to  support  the  contention  that  all  property 
acquired  by  the  wife  at  any  period  of  her  life  should  be  sub- 
jected to  the  trust ;  but,  from  another  point  of  view,  it  has  a 
contrary  tendency.  It  is  to  be  observed  that  the  covenant  is 
not  that  of  the  wife  but  of  the  husband.  We  do  not  intend 
to  determine  whether  the  wife,  by  joining  in  the  deed,  is  bound 
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by  the  husband's  covenant.  Apart  from  that  question  the  fact 
that  tlie  covenant  is  the  covenant  of  the  husband  would  seem 
to  contemplate  a  duration  only  during  the  time  he  might 
be  such  husband.  This  is  tlie  first  ground  upon  which  tlie 
decision  in  In  re  Coghlan  (L.  R.  [3  Oh.  Div.  1894]  76)  pro- 
ceeded. The  ante-napcial  settlement  there  contained  a  cove- 
nant that  if  any  moneys  or  personal  estate  should  come 
to  or  devolve  upon  the  wife  during  her  life,  then  the 
said  husband  and  his  wife  would  settle  such  moneys  or 
personal  estate  upon  the  trast  prescribed  in  the  deed.  On 
account  of  the  form  of  the  covenant,  it  being  that  of  the  hus- 
band and  wife,  it  was  held  to  be  operative  only  during  cover- 
ture. That  the  courts  have  been  entirely  right  in  the  view 
that  the  dominant  object  of  the  settlement  of  the  wife's  prop- 
erty by  ante-nuptial  agreement  was  to  avoid  the  husband's 
marital  rights  given  by  the  common  law,  and  to  save  it  from 
the  claims  of  his  creditors,  is  manifest  from  the  fact  that  since 
the  enactment  of  the  married  women's  statutes  such  settle- 
ments have  become,  if  not  obsolete,  extremely  rare  in  this 
state.  Considering  the  uniformity  with  which  the  rule  men- 
tioned has  been  adhered  to  by  the  courts,  our  attention  having 
been  called  to  but  a  single  case  in  which  the  courts  have  sub- 
jected property  of  the  wife  acquired  after  coverture  to  trusts 
of  an  ante-nuptial  agreement  (/Si^^^n^v.  Van  F^or«^,  17  Beav. 
305,  repudiated  in  In  re  Edwards^  aupra\  we  think  the  terms 
of  the  trust  deed  now  before  us  do  not  manifest  any  such  clear 
intention  to  the  contrary  as  is  requisite  to  take  the  case  out  of 
the  general  rule. 

But,  if  it  be  assumed  that  we  err  in  the  construction  of  the 
trust  deed  the  result  would  still  be  the  same.  So  far  as  that 
deed  was  to  operate  on  the  subsequently-acquired  property  of 
the  wife,  it  was  an  executory  contract.  To  that  contract  the 
collateral  relatives,  in  whose  favor  this  action  is  brought,  were 
not  parties ;  they  were  strangers  to  the  consideration,  and  the 
contract  was  not  made  for  their  benefit.  The  deed  provided 
that  if  the  contemplated  marriage  was  not  celebrated  it  should 
become  yoid.    The  theory  upon  which  equity  enforces  spe- 
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cific  performance  is  that  it  is  a  "  present  contract,  to  give  a 
lieu,  whicli,  as  between  the  parties,  takes  eflfect  and  attaches 
to  the  subject  of  it  as  soon  as  it  comes  into  the  ownership  of 
the  party."  (Kribbs  v.  Alfo7'd,  120  N.  Y.  519.)  The  mar- 
liage  and  the  relinquishment  by  the  husband  of  his  marital 
rights  over  his  wife's  property  doubtless  constitute  a  suflScient 
consideration  for  the  executory  contract  of  the  wife,  so  far 
as  the  husband  and  parties  claiming  through  him  are  con- 
cerned. But  as  to  collateral  relatives  of  the  wife,  it  is  merely 
a  voluntary  executory  agreement  on  her  part.  In  the  lan- 
guage of  the  cases,  such  relatives  are  volunteers. 

In  Durnhen*  v.  Hau  (135  N.  T.  219)  it  was  held  that  to 
permit  a  third  party  to  enforce  a  promise  in  a  contract 
between  others,  the  promisee  must  have  a  legal  interest  that 
the  covenant  be  performed  in  favor  of  the  party  claiming 
performance. 

In  Todd  V.  Weber  (96  N.  Y.  181)  it  was  held  that  the 
relation  of  parent  and  child  was  a  sufficient  consideration  for 
a  contract  made  by  the  parent  with  others  for  the  support  of 
the  child,  and  that  the  latter  might  enforce  it  by  action. 

In  Buchanan  v.  Tilden  (158  N.  Y.  109)  it  was  held,  though 
by  a  divided  court,  that  a  contract  made  by  a  husband  vdth 
others,  for  the  benefit  of  his  wife,  could  be  enforced  by  the 
wife,  though  not  a  party  to  the  contract.  This  is  the  farthest 
the  cases  in  this  state  have  gone.  It  is,  therefore,  clear  that 
no  action  at  law  could  be  maintained  by  collateral  relatives  on 
the  wife's  covenant  in  this  case.  In  England,  where  marriage 
and  other  family  settlements  are  common,  equity  has,  at  times, 
enforced  executory  contracts,  where  an  action  at  law  upon 
them  could  not  have  been  maintained.  In  Atherley  on  Mar- 
riage Settlements  (p.  125)  the  general  rule  is  stated :  "  Equity 
will  execute  marriage  articles  at  the  instance  of  all  persons 
who  are  within  the  influence  of  the  marriage  consideration, 
for  all  these  rest  their  claims  on  the  ground  of  a  valuable  con- 
sideration." But  (p.  131)  "  courts  of  equity,  generally  speak- 
ing, will  not  enforce  a  specific  performance  of  agreements,  at 
the  instance  of  volunteers.     They  make  an  exception^  how- 
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ever,  to  this  rule,  in  favor  of  a  wife  and  children ;  and  the 
reason  for  this  exception  is,  that  for  them  the  settlor  is  under 
a  natural  and  moral  obligation  to  provide."  Such  persons 
alone  are  within  the  influence  of  the  marriage  consideration. 
So,  in  Sutton  v.  Chetwynd  (3  Merivale,  248)  it  was  held 
that  a  covenant  in  marriage  articles  in  favor  of  a  stranger 
was  merely  voluntary  and  ought  not  to  be  supported 
by  the  marriage  consideration.  In  a  note  to  section  486  of 
Pomeroy  on  Contracts'  it  is  stated  that  a  covenant  in  a  mar- 
riage settlement  would,  in  England,  be  enforced  in  favor  of 
collaterals,  but  the  authorities  cited  do  not  support  the  state- 
ment in  its  full  breadth.  Goring  v.  Nash  (3  Atkyns,  186) 
was  the  case  of  a  marriage  settlement,  but  to  that  settlement 
not  only  the  husband  and  wife  were  parties,  but  the  father  of 
the  husband.  In  consideration  of  the  marriage,  the  father 
covenanted  to  settle  the  estate  upon  the  son,  upon  certain  limi- 
tations in  favor  of  a  daughter.  The  father  having  died,  the 
daughter  sought  to  enforce  the  provisions  of  the  settlement 
in  her  favor.  The  relation  of  child  and  father  thus  subsisted 
between  the  complainant  and  the  party  from  whom  the  con- 
sideration proceeded.  Pulvertoft  v.  Pvlvertoft  (18  Vesey, 
84)  really  decides  nothing  on  the  subject,  though  the  chancel- 
lor says,  arguendo^  that  a  father,  in  settling  property  on  his 
son,  may  require  that  the  son  should  settle  it  on  certain  limi- 
tations in  favor  of  the  latter's  brothers  or  uncles,  for  either 
might  say  to  the  other, "  I  will  not  agree  unless  you  so  settle." 
The  hypothetical  case  suggested  by  the  chancellor  might 
resemble  the  present  case  if  here  the  husband  had  required 
the  wife  to  settle  her  property  upon  her  death  in  favor  of  his 
next  of  kin  and  heirs  at  law.  He  had,  however,  no  interest 
in  the  wife's  next  of  kin  or  heirs  at  law,  except  in  the  case 
that  they  were  his  issue.  In  Campbell  v.  Ligilhy  (21  Beav. 
567)  the  decision  proceeded  on  the  ground  that  the  parties  in 
whose  favor  the  covenant  of  the  marriage  articles  were  sought 
to  be  enforced  did  not  claim  as  persons  in  favor  of  whom  the 
contract  was  made,  and  hence,  volunteers  ;  but  as  appointees 
by  the  >vife  and  in  her  right.     In  that  case,  too,  the  attempt 
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was  made  to  reach  the  husband's  property  and  not  the  wife's. 
The  same  is  true  of  Johnston  v.  Spicer^  decided  by  this  court. 
(107  N.  Y.  185.)  The  parties  claimed  as  successors  in  title 
to  the  wife,  not  directly  as  beneficiaries  under  the  agi-eement. 
The  American  cases  on  this  subject  are  few.  In  Inday  v. 
Huntington  (20  Conn.  146)  the  provisions  of  the  marriage 
settlement  differed  substantially  from  that  now  before  us,  and, 
therefore,  involved  questions  that  do  not  arise  here.  But 
the  first  gi'ound  on  which  the  decision  in  the  case  proceeded 
was  that  the  plaintiffs,  collateral  relatives  of  the  wife,  could 
not  take  advantage  of  the  covenants  of  marriage  settlement 
so  as  to  enforce  them  while  the  agreement  remained  execu- 
tory. Of  this  objection  the  learned  court  said :  "  We  think 
it  is  entirely  conclusive."  Accordingly,  it  was  held  that  the 
wife  could  relieve  the  husband  from  his  agreement  to  settle 
subsequentiy-acquired  property  upon  the  trust  prescribed  in 
the  marriage  settlement.  In  Oevers  v.  Wrights  Executors 
(18  N.  J.  Eq.  330)  the  trust  deed  conveyed  all  the  wife's  prop- 
erty, including  any  that  she  might  subsequently  acquire,  in 
trust,  to  pay  the  income  to  her  during  coverture,  and  in  case 
she  survived  her  husband,  to  reconvey  the  trust  estate  to  her ; 
if  she  should  die  before  her  husband,  then,  in  trust,  for  such 
persons  as  she  might,  by  will,  appoint ;  and  if  she  died  with- 
out appointment  then,  in  trust,  for  the  issue  of  the  marriage. 
The  parties  had  issue.  Subsequently,  the  wife's  father  died, 
leaving  to  her  a  large  personal  property.  The  husband  and 
wife  sought  to  obtain  this  property  from  the  executors  of  the 
father.  The  application  was  resisted  by  the  guardian  of  the 
children  of  Mr.  and  Mrs.  Gevers.  It  was  held  that  "  courts 
of  equity  will  not  aid  and  give  validity  to  contracts  or  instru- 
ments which  are  of  no  effect  at  law,  in  favor  of  volunteers, 
but  only  when  the  contract  or  right  sought  to  be  enforced  or 
established  is  founded  on  a  valuable  or  meritorious  considera- 
tion." It  was  further  held  that,  as  the  trust  property  was  to 
revert  to  the  wife  in  case  of  her  surviving  the  husband,  or  in 
case  of  her  death  before  her  husband  was  subject  to  her 
appointment,  the  issue  could  not  be  considered  as  within  the 
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consideration  of  the  agreement.  The  fund  was  ordered  to  be 
paid  over  to  the  wife.  If,  in  this  case,  there  were  children  of 
the  marriage,  we  assume  that  under  the  terms  of  the  ante- 
nuptial agreement  they  could  insist  that  the  subsequently- 
acquired  property  of  the  wife  be  subjected  to  the  trust  pre- 
scribed in  that  agreement,  and  thus  there  would  accrue  to  the 
collateral  relatives  an  interest  in  the  property,  contingent  on 
the  death  of  all  the  issue  prior  to  the  death  of  the  wife,  for  a 
covenant  must  be  enforced  in  its  entirety,  if  at  all.  {Da/oen- 
pert  V.  Biahopy  19  Eng.  Ch.  Rep.  698.)  But  we  have 
found  no  case  where  the  execution  of  such  an  agreement  has 
been  compelled  at  the  instance  of  collaterals,  whose  remote  or 
possible  benefit  was  no  part  of  the  object  of  the  marriage 
settlement.  In  our  judgment  the  equities  of  the  wife  and 
her  legatees  are  greater  than  the  equity  of  those  claiming 
under  the  settlement  as  volunteers. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Parkeb,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
Wkbner,  JJ.,  concur. 

Judgment  and  order  affirmed. 


CmzENs*  National  Bank  of  Corry,   Pa.,   Appellant,   v, 
Abijah  Weston,  Respondent,  Impleaded  with  Others. 

1.  Promissort  Note  — Burden  op  Proof.  Proof  that  a  promissory 
note  was  fraudulent  as  between  the  payee  and  makers  shifts  to  a  trans- 
feree, suing  thereon,  the  burden  of  proof,  and  it  becomes  necessary  for 
Um  to  show  not  only  the  payment  of  value  by  him,  but  the  circum- 
stances under  which  he  became  the  holder  of  the  note. 

2.  Trial — Instruction  as  to  Bona  FmEs.  In  an  action  against  the 
members  of  a  partnership  as  makers,  by  the  transferee,  of  a  promissory 
note,  an  instruction  that  tl^s  jury  might  consider,  as  bearing  upon  the 
question  of  plaintifTs  status  as  a  bona  fide  lio\AeT,  the  fact  that  none  of  its 
officers  or  agents  took  the  stand  after  the  burden  of  proof  had  been  shifted 
to  it  Vy  defendant's  proof  that  the  note  was  fraudulent  as  between  the 
makers  and  the  payee,  hddt  ^^  ▼^ew  of  the  state  of  the  record  when  defend- 
aote  rested,  not  to  constitute  reversible  error. 
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3.  Instruction  as  to  Bona  Fides.  It  is  not  prejudicial  error  for 
the  court  in  such  an  action,  to  instruct  the  jury  that  in  passing  upon 
the  question  whether  plaintiff  knew  at  the  time  it  discounted,  for  the 
payee,  the  note  in  suit,  which  was  not  on  interest,  that  it  had  been  given 
for  the  payee's  accommodation,  they  may  consider  the  fact  that  it  had 
already  run  one  year  and  seven  months  before  that  time  and  was  due  in  a 
month  thereafter. 

4.  Partnership  —  Notice  op  Dissolution.  It  is  reversible  error  for 
the  court  in  such  an  action  to  instruct  the  jury,  in  substance,  that  the 
plaintiff,  in  law,  had  been  notified  of  the  dissolution  of  the  defendant  firm 
where  it  appears  that  notice  thereof  had  been  communicated  to  two  com- 
mercial agencies,  that  one  or  two  newspapers  in  the  vicinity  had  published 
a  local  item  of  the  dissolution  and  that  printed  notices  thereof  had  been 
sent  out  by  the  firm's  corporate  successor  in  its  business  letters;  these 
facts  are  insufficient  to  charge  the  plaintiff,  assumed  to  be  a  uQn-dealer  with 
the  firm,  and  thus  only  entitled  to  general  notice,  with  notice  of  its  disso- 
lution, since  to  make  a  general  notice  legally  effectual  the  only  safe  rule 
is  that  it  be  seasonably  published  in  one  or  more  of  the  newspapers  in  the 
immediate  yicinity. 

5.  Instruction— Statement  Contrary  to  Evidencb.  It  is  prejudi- 
cial error  for  the  court  to  charge  in  such  an  action  that  so  far  as  the  payee's 
evidence  shows,  the  plaintiff  made  no  inquiry  with  reference  to  the  makers 
or  their  financial  standing  except,  "  he  says,  they  consulted  a  commercial 
report,''  where,  during  the  payee's  examination,  a  letter  from  the  cashier 
of  another  bank  to  the  vice-president  of  plaintiff  was  introduced,  in  which 
the  writer  stated  that  the  paper  of  the  makers  held  by  the  payee  was  good 
beyond  question,  and  it  was  proved  that  the  makers  were  rated  in  one  com- 
mercial report  as  worth  over  a  million  dollars,  notwithstanding  that  the 
statement  had  reference  to  the  first  considerable  discount  of  the  makers' 
paper  made  by  plaintiff  and  that  the  court  read  the  letter  to  the  Jury. 

Citizen^  Nat.  Bank  v.  Weston,  19  App.  Div.  627,  reversed. 

(Argued  January  31,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  21,  1897,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alex.  Wenl/worth  for  appellant.  The  uncontroverted  evi- 
dence showed  that  the  plaintiff  discounted  the  note  in  suit 
and  became  the  owner  thereof  in  good  faith,  in  the  usual 
course  of  business  before  maturity  for  full  value,  and  without 
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notice  of  any  facts  aflEecting  its  validity.  {C.  Nat  Bank  v. 
Diefendorf,  123  N.  Y.  191 ;  Hopkins  v.  Clark,  158  N.  Y. 
299.)  The  plaintiflE  had  no  actual  knowledge  or  notice  of 
any  defect  in  the  paper  or  of  the  relations  of  the  several 
parties  to  the  paper  other  than  what  appeared  upon  the  face 
of  the  note  itself.  There  are  absolutely  no  circumstances 
sufficient  to  enable  the  jury  to  find  want  of  honesty  or  good 
faith  on  the  part  of  the  plaintiff  in  discounting  the  note  in 
suit.  {Cheever  v.  P.,  etc.,  R,  li.  Co.,  150  N.  Y.  59.)  The 
charge  of  the  court  was  clearly  erroneous  and  misled  the  jury. 
The  clear  undisputed  facts  attending  the  discounting  of  the 
first  note  in  August,  1891,  show  the  utmost  caution  and  good 
faith  on  the  part  of  the  plaintiff,  and  there  is  no  evidence 
whatever  whicli,  as  a  matter  of  law,  authorized  the  jury  to 
come  to  any  other  conclusion.  (JJheeoer  v.  P.,  etc.,  R.  R.  Co., 
150  N.  Y.  59 ;  A.  S.  Bcmk  v.  Savery,  82  K  Y.  291 ;  A.  K 
Nat  Bam.k  v.  N.  T.  B.,  etc.,  Co.,  148  K  Y.  698.) 

J.  H.  Wa/rmg  for  respondent.  The  evidence  shows  that 
the  note  in  suit  was  made  and  issued  without  consideration  by 
William  W.  Weston  for  Eamsey's  accommodation  more  than 
eighteen  months  after  Weston  Brothers  firm  had  been  dis- 
solved, and  without  the  knowledge,  consent  or  authority  of 
the  defendant's  testator,  and  as  to  him  it  was  fraudulently 
and  illegally  made  and  put  in  circulation.  {Simth  v.  Weaton, 
81  Hun,  87 ;  Gam^oart-  v.  WilliaTm,  14  Wend.  133  ;  Foote 
V.  Sahin,  19  Johns.  154;  Smith  v.  Weston,  159  K  Y.  194, 
198;  Voshwrgy.  Diefend<yrf,  119  N.  Y.  357;  C.  N.  Bank 
V.  Diefendorf,  123  N.  Y.  191 ;  F.  N.  Bank  v.  Green,  43  N. 
Y.  298  ;  0.  N.  Bank  v.  CarU,  55  N.  Y.  440 ;  Nickerson  v. 
Ruger,  76  N.  Y.  279.)  There  was  no  error  in  the  charge  to 
the  jury.  {People  v.  Featherly,  131  N.  Y.  597,  598;  NeweU 
V.  Bartlett,  114  N.  Y.  399,  405  ;  Standa/f^d  Oil  Co.  v.  Ama- 
zan  Ins.  Co.,  79  K  Y.  506,  508 ;  Voslurg  v.  Diefendorf,  119 
N.  Y.  357;  C.  Nat  Bank  v.  Diefendorf,  119  N.  Y. 
357 ;  Jewell  v.  Wright, '&0  N.  Y.  259.)  In  the  collection  of 
the  notes  as  the  plaintiff's  agent,  Eaton  must  have  known 
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that  Kamsey  made  the  payment;  it  was  his  duty  to  com- 
mnnicate  that  information  to  the  plaintiff,'  and  the  law 
presunaes  that  he  did,  and  charges  the  plaintiff  with  knowl- 
edge of  anything  that  he  learned  while  acting  for  it  and  in 
its  business.  {Bank  of  U.  S.  v.  Davis^  2  Hill,  451 ;  Sutton 
V.  Dillaye^  3  Barb.  529 ;  Constant  v.  University^  111  N.  Y. 
604.)  The  discounting  of  one  note  or  one  of  a  series  of  notes 
made  for  Kamsey's  accommodation  in  the  name  of  "Weston 
Brothers  before  the  dissolution  and  without  the  knowledge  or 
authority  of  the  respondent's  testator,  did  not  make  the  plain- 
tiff a  previous  dealer  so  as  to  entitle  it  to  actual  notice.  {City 
Bamk  v.  McChesneyy  20  N.  T.  240 ;  Whitman  v.  Leonard ^ 
20  Mass.  177 ;  Story  on  Part.  §  334 ;  Ketcham  v.  Clark^  6 
Johns.  144 ;  Bristol  v.  Sprague^  8  Wend.  423 ;  Vernon  y. 
MamJiattan  Co.^  22  Wend.  183;  WardweU  v.  HaigMj  2 
Barb.  549 ;  Lc/vejoy  v.  Stafford,  93  U.  S.  430.) 

Bartlett,  J.  This  is  an  action  upon  a  promissory  note  for 
$3,129.77,  dated  Olean,  K  T.,  Dec.  6th,  1891,  due  Aug.  13th, 
1893,  payable  to  the  order  of  Q.  E.  Kamsey  at  the  First 
National  Bank  of  Olean,  and  made  by  the  firm  of  Weston 
Brothers. 

This  firm  was  composed  of  defendants  Abijah  Weston, 
Orrin  Weston  and  William  W.  Weston.  Abijah  and  Orrin 
alone  defended,  and  the  latter  has  died  pending  the  action. 

The  note  was  indorsed  by  G.  E.  Ramsey  and  others  when 
the  plaintiff  discounted  it  for  the  payee. 

The  plaintiff  is  a  national  bank  dqing  business  at  Corry, 
in  the  state  of  Pennsylvania,  which  is  located  about  one  hun- 
dred miles  from  Olean. 

Weston  Brothers  were  lumber  dealers  doing  business  at 
Weston's  Mills,  about  three  miles  from  Olean;  the  firm, 
organized  in  1855  or  1853,-  was  very  prosperous,  and  dissolved 
January  5th,  1892.  William  W.  Weston  was  the  resident 
partner ;  Orrin  lived  part  of  the  time  at  Weston's  Mills  and 
later  at  North  Tonawanda ;  Abijah  resided  at  Painted  Poet  in 
this  state,  one  hundred  miles  from  Olean. 
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The  answer,  in  substance,  denies  the  execution  of  the  note ; 
pleads  the  dissolution  of  the  firm  before  the  note  was  exe- 
cuted ;  alleges  that  the  defendant  William  W.  Weston  fraud- 
ulently afGixed  the  name  of  Weston  Brothers  to  the  note  without 
any  consideration  and  delivered  it  to  Bamsey,  the  payee,  for 
his  accommodation;  that  the  note  was  fraudulently  ante- 
dated, and  not  used  in  the  business  of  the  firm. 

This  court  has  had  occasion  recently  to  decide  several  cases 
involving  the  alleged  fraudulent  use  of  the  name  of  Weston 
Brothers,  either  as  makers  or  indorsers  of  paper  issued  by 
William  W.  Weston.  {Smith  v.  Weston,  159  N.  T.  194 ; 
Bank  of  Monongahda  Valley  v.  Weston,  159  N.  T.  201 ; 
Second  Natl.  Bamk  of  Elmira  v.  Weston,  161  N.  Y.  520.) 

The  main  question  litigated  at  the  trial  was  whether  tlie 
plaintiff  bank  is  the  honafde  holder  of  the  note  in  suit. 

A  verdict  for  the  defendants  and  the  unanimous  decision  of 
the  Appellate  Division  affirming  the  judgment  entered  thereon, 
leave  the  plaintiff  with  all  the  necessary  facts  to  support  the 
verdict,  warranted  by  the  evidence,  found  in  favor  of  the 
defendants  and  not  reviewable  in  this  court. 

The  learned  counsel  for  the  plaintiff  seeks  to  secure  a 
reversal  of  the  judgment  on  the  ground  that  the  charge  of 
the  trial  judge  to  the  jury  was  misleading  and  involved  mani- 
fold legal  errors,  to  the  great  prejudice  of  plaintiff's  rights. 

On  the  trial  the  plaintiff  made  the  usual  prima  facie  case 
and  rested. 

The  defendants  put  on  the  stand  G.  E.  Ramsey,  the  payee 
of  the  note,  and  proved  by  him  that  the  note  in  suit,  although 
dated  December  6th,  1891,  was  not  drawn  and  signed  until 
July  lOtb,  1893.  He  also  testified  that  the  note  was  made  in 
hifi  business ;  that  it  was  understood  between  him  and  William 
W.  Weston  that  witness  was  to  pay  it ;  that  he  asked  Wil- 
liam W.  Weston  to  put  the  firm  name  on  the  note ;  that  he 
secured  William  W.  Weston  for  this  and  other  paper  of  a 
similar  character  by  a  conveyance  of  real  estate,  which  faet 
he  imparted  to  the  officers  of  the  plaintiff. 

Abijah  Weston  was  sworn,  and  referring  to  the  note  in  oijit 
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and  five  others  which  had  been  discounted  by  plaintiff  for 
Ramsey,  testified  as  follows  :  "  I  do  not  know  anything  about 
any  of  these  notes  that  have  been  spoken  of  as  discounted  by 
the  plaintiff's  bank ;  I  first  heard  of  them  when  I  was  sued ; 
I  did  not  know  of  them,  or  any  of  them,  at  the  time  they 
were  executed ;  I  never  was  consulted  in  reference  to  giving 
them ;  I  never  consented  in  any  way  to  giving  them ;  I  knew 
nothing  of  the  deed  executed  by  Ramsey  to  William  W. 
Weston ;  I  never  was  consulted  in  any  way  in  reference  to 
that  transaction ;  I  never  consented  to  it  in  any  way ;  I  never 
heard  of  it  until  this  action  was  begun." 

It  is  upon  this  clear  and  uncontradicted  evidence  that  the 
jury  will  be  presumed  to  have  found,  among  other  things,  that 
this  note  in  suit  was  fraudulent  as  between  Ramsey,  the 
payee,  and  the  firm  of  Weston  Brothers. 

The  effect  of  this  evidence  was  to  shift  the  burden  of  proof, 
and  it  became  necessary  for  the  plaintiff  to  show  not  only  the 
payment  of  value,  but  under  what  circumstances  it  became 
the  holder  of  the  note.  {Mrst  NaU,  Bank  v.  Oreen^  43  N. 
Y.  298 ;  Vosburgh  v.  Diefmdorf,  119  N.  T.  367 ;  The  Canor 
joharie  NatL  Bank  v.  Diefendorf,  123  N.  T.  191,  201,  202 ; 
Joy  V.  Diefendorf,  130  K  7.  6,  9 ;  Smith  v.  'ff'eston,  159 
K  Y.  194,  198,  199.) 

The  plaintiff,  after  defendants  rested,  gave  no  evidence,  and 
the  jury  must  have  found,  among  other  facts,  that  it  was  not 
the  honafide  holder  of  the  note. 

We  have  referred  to  this  evidence,  and  the  shifting  of  the 
burden  of  proof,  as  having  a  bearing  on  the  first  point  in  the 
judge's  charge  to  the  jury,  which  we  shall  consider. 

The  plaintiff  insists  that  it  was  error  for  the  court  to  charge 
that,  in  view  of  the  burden  of  proof  having  shifted  to  the 
plaintiff,  the  jury  might  consider,  as  bearing  upon  the  ques- 
tion of  hona  fide  holder,  the  fact  that  none  of  the  officers  or 
agents  of  the  plaintiff  took  the  witness  stand.  In  view  of 
the  state  of  the  record  when  defendants  rested,  we  are  not 
prepared  to  say  that  this  portion  of  the  charge  discloses  legal 
error.   . 
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Another  alleged  error  is  where  the  court,  calling  the  atten- 
tion of  the  jury  to  the  fact  that  the  note  in  suit  had  run  one 
year  and  seven  months  before  discount,  and  was  due  in  a 
month  thereafter,  told  them  they  could  consider  this  in  deter- 
mining the  question  of  fact 

It  appeared  the  note  was  not  on  interest,  and  the  jury  were 
entitled  to  consider  all  the  facts  growing  out  of  the  discount 
as  possibly  bearing  on  the  question  whether  plaintiff  knew 
that  it  was  paper  issued  to  the  payee  for  his  accommodation. 
There  was  no  prejudicial  error  in  this  part  of  the  charge. 

The  next  exception  to  the  charge  presents  a  serious  question. 

The  judge  stated  to  the  jury  that  Abijah  Weston  must 
show  the  note  was  fraudulently  issued,  and  he  then  dwelt  in 
detail  upon  the  facts  showing  the  dissolution  of  the  firm  of 
Weston  Brothers  before  the  note  was  made ;  the  notices  given 
of  the  dissolution  to  former  dealers  with  the  firm  and  the 
general  pubUc.  He  pointed  out  that  the  fact  of  dissolution  was 
conmiunicated  to  two  commercial  agencies  —  Dun's  and  Brad- 
street's  —  and  that  one  or  more  local  newspapers  announced 
the  fact  that  the  firm  was  dissolved.  The  judge  then  charged : 
"  So  you  see,  gentlemen,  from  the  evidence,  if  you  believe  the 
evidence  given  upon  that  subject,  that  the  dissolution  of  this 
copartnership  was  quite  generally  known,  and  as  is  ordinarily 
done  and  required  in  the  dissolution  of  a  copartnership.  The 
law  does  not  require  upon  a  copartnership  being  dissolved 
notice  shall  be  published  in  the  press.  The  law  simply  requires 
that  in  order  to  relieve  the  copartnership  from  future  liability 
that  notice  shall  be  given  to  those  with  whom  they  have  dealtj 
and  in  such  a  general  way  as  will  be  likely  to  reach  those  who 
would  be  otherwise  apt  to  continue  credit  upon  the  strength 
of  the  copartnership.'^  The  judge  then  pointed  out  that  there 
was  no  direct  evidence  that  any  notice  of  the  dissolution  had 
been  given  the  plaintiff. 

We  shall  assume  for  present  purposes,  without  deciding  the 
point,  that  the  plaintiff  was  not  a  dealer  with  the  firm  of  Wes- 
ton Brothers^  and  thus  only  entitled  to  general  notice  of  its 
difisolution.     The  trial  judge  was  in  error  in  laying  down  the 
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law  as  to  general  notice  and  in  stating  to  the  jury  under  the 
facts  of  this  case  that  the  dissolution  ^^  was  made  quite  gener- 
ally known  and  as  is  ordinarily  done  and  required." 

This  court  in  Bank  of  Monongahda  VaMey  v.  Weston  (169 
N.  Y.  201,  211)  held  as  to  non-dealers  that  the  notice  to  the 
two  prominent  commercial  agencies  was  insufficient. 

The  added  facts  in  this  case  that  one  or  two  newspapers  in 
the  vicinity  published  a  local  item  of  the  dissolution,  and  that 
printed  notices  thereof  were  sent  out  by  the  firm's  corporate 
successor  in  its  business  letters  do  not  distinguish  it  from  the 
case  last  cited. 

The  great  weight  of  authority  in  this  state  is  to  the  effect 
that  the  only  safe  rule,  in  order  to  make  the  general  notice  of 
dissolution  legally  effectual,  is  to  seasonably  publish  it  in  one 
or  more  of  the  newspapers  in  the  immediate  vicinity.  {Lans- 
ing V.  Gaine,  2  Johns.  300 ;  Ketcha/m  v.  Cla/rk^  6  Johns. 
144;  Graves  v.  Merry,  6  Cow.  701,705;  2  Bates  on  Part. 
§  618 ;  City  Bank  of  Brooklyn  v.  McChesney,  20  N.  Y.  240 ; 
Austin  V.  Holland,  69  N.  Y.  571 ;  NaU.  Shoe  <&  Zeather 
Bank  v.  fferz,  89  N.  Y.  629 ;  Elmira  Iron  cfe  Steel  Rolling 
Mill  Crnnpam^y  v.  Harris,  124  K  Y.  280 ;  159  N.  Y.  201.) 

The  jury  were  in  substance  told  that  the  plaintiff,  in  law, 
had  been  notified  of  the  dissolution  of  the  firm. 

There  is  nothing  in  the  record  to  warrant  this  statement^ 
and  as  the  point  is  most  material,  we  think  the  charge  pre- 
sents reversible  error. 

It  is  further  urged  that  it  was  error  for  the  court  to  charge 
as  follows :  "  So  far  as  Ramsey's  evidence  shows  there  was  no 
inquiry  made  with  reference  to  who  those  Westons  were,  or 
where  their  place  of  business  was,  or  what  their  business  was, 
or  where  they  could  be  found  in  case  this  note  was  not  paid  at 
maturity,  or  what  property  they  were  worth,  other  than  he 
says  they  consulted  a  commercial  report." 

When  Eamsey  was  giving  his  evidence  the  letter  of  August 
19th,  1891,  from  the  cashier  of  the  First  National  Bank  of 
Olean  to  the  vice-president  of  the  plaintiff  was  produced,  in 
which  the  writer  stated  that  the  paper  Ramsey  had,  made  by 
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Weston  Brothers,  was  "  a  No.  1,  gilt  edge,  in  fact  good  beyond 
question." 

The  portion  of  the  charge  qaoted  has  reference  to  the  first 
considerable  discount  of  Weston  Brothers'  paper  made  by  the 
plaintiff.  It  is  true  that  the  court  read  this  letter  to  the  jury, 
bat  it  is  impossible  to  say  the  charge  did  not  tend  to  divert 
the  minds  of  the  jurors  from  the  force  of  Ciiis  letter  as  an 
indorsement  of  Weston  Brothers'  paper  and  their  general  credit, 
as  well  as  to  belittle  the  effect  of  plaintiff's  officers  having 
consulted  a  commercial  report.  It  was  proved  that  Weston 
Brothers  in  one  commercial  report  were  rated  as  worth  over 
a  million  dollars. 

The  jury  may  have  given  undue  weight  to  this  utterance  of 
the  judge. 
We  think  it  was  prejudicial  to  the  plaintiff. 
There  are  a  number  of  other  exceptions  to  the  charge,  but 
we  will  not  consider  them  in  detail,  having  reached  the  con- 
clusion there  must  be  a  new  trial. 

We  have  been  much  impressed,  in  reading  this  lengthy 
charge  of  the  court  to  the  jury,  with  the  fact  that  in  its  gen- 
eral trend  it  bore  heavily  against  the  plaintiff. 

The  learned  and  upright  judge  who  delivered  it  of  course 
did  not  intend  any  such  effect,  but  the  result  was  inevitable 
not  only  by  reason  of  the  errors  pointed  out,  but  by  calling 
the  attention  of  the  jury  to  many  circumstances,  trivial  in 
themselves,  that  did  not  tend  to  establish  the  bad  faith  of  the 
plaintiff. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Fabkeb,  Ch.  J.,    Gbay,  Mabtin,    Yann,  Cullsn    and 
Webkeb,  JJ.,  concur. 
Judgment  reversed,  etc. 

16 
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si73  87  The  Trustees  of  the  Freeholders  and  Commonalty  of  the 
Town  of  Southampton,  Respondents,  v.  Nathan  C.  Jessup, 
Appellant,  et  al. 

1.  Town  of  Southampton  —  Right  to  Make  a  Roadway  acrobb 
Great  South  Bay  is  a  Franchise.  The  right,  created  by  a  resolu- 
tion of  the  trust&s  of  the  town  of  Southampton,  vested  by  royal  char- 
ters granted  in  colonial  days,  with  title  and  sovereignty  over  the  waters 
of  Great  South  Bay,  in  that  town,  and  the  lands  thereunder,  authorizing 
a  riparian  proprietor  "to  make  a  roadway  and  to  erect  a  bridge"  across 
the  bay,  the  said  bridge  to  be  a  drawbridge,  and  providing  that  there 
shall  be  no  unnecessary  delay  to  those  navigating  the  waters  of  the  bay, 
is  a  franchise,  as  distinguished  from  a  license  or  an  easement. 

2.  Character  of  Roadway  Authorized  by  Grant.  Any  reasonable 
and  ordinary  roadway,  such  as  a  solid  embankment  of  earth,  is  authorized 
by  such  a  resolution,  as  a  roadway  to  be  made  over  lands  under  water 
includes  more  than  a  mere  right  of  way,  and  of  necessity  contemplates  a 
structure  resting  on  the  land  and  extending  above  the  water,  and,  in  the 
absence  of  specifications  in  the  grant,  confers  upon  the  grantee  of  the 
franchise  the  right  to  make  it  out  of  the  materials  in  common  use  for  the 
construction  of  roads,  such  as  earth  and  stone. 

3.  Erection  of  Temporary  Structure.  The  grantee  of  the  fran- 
chise unde^  such  resolution  waives  no  right  by  building  a  temporary 
structure  in  the  first  instance. 

Trustees  of  Southampton  v.  Jessup,  10  App.  Div.  466,  reversed. 

(Argued  February  1,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  10,  1896,  affirming  a  judgment  in  favor  of  plaintiflfe 
entered  upon  a  decision  of  the*court  after  a  trial  at  Special 
Term. 

This  action  was  brought  to  enjoin  the  defendant  from 
excavating,  embanking  or  otherwise  interfering  with  lands 
under  the  waters  of  Great  South  Bay  at  Potunk  Point,  in  the 
town  of  Southampton,  county  of  Suffolk,  and  to  recover  dam- 
ages for  alleged  trespasses  of  like  character  already  com- 
mitted. The  answer  justified  the  acts  of  the  defendant  under 
authority  from  the  secretary  of  war  and  under  a  resolution 
duly  adopted  by  the  plaintiffs  on  the  2d  of  June,  1888,  of 
which  the  following  is  a  copy : 
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"  JSesolvedy  that  Nathan  C.  Jessup  be  and  is  hereby  given 
liberty  to  make  a  roadway  and  to  erect  a  bridge  across  the 
Great  South  Bay,  commencing  at  the  south  point  of  Potunk 
Neck,  thence  running  southerly  to  the  beach,  the  said  bridge 
to  be  a  drawbridge,  of  a  width  of  not  less  than  twenty  feet, 
the  height  above  the  meadow  three  feet,  and  the  draw  to  be 
twenty  feet  wide,  and  the  said  Nathan  C.  Jessup  shall  not 
cause  any  unnecessary  delay  to  those  navigating  the  waters  of 
said  bay." 

The  defendant  further  alleged  that  he  had  erected  the  bridge 
authorized  by  said  resolution ;  had  permanently  built  a  por- 
tion of  the  roadway,  at  great  expense,  and  for  the  rest  of  the 
distance  had  erected  a  temporary  structure  on  piles,  intending 
to  replace  it  by  a  permanent  and  substantial  roadway,  and 
that  he  had  been  delayed  in  completing  it  by  an  injunction 
but  recently  vacated. 

Upon  the  trial  it  appeared  that  the  width  of  the  bay  at  the 
locality  in  question  is  about  350  feet,  and  that  when  this  action 
was  commenced,  the  defendant,  for  a  distance  of  more  than 
300  feet  from  the  south  shore  nearly  to  the  bridge,  had  con- 
Btmcted  a  solid  roadway  thirty  feet  wide  and  three  feet  high, 
by  excavating  the  earth  from  the  bottom  on  either  side  and 
throwing  it  into  the  middle.  There  is  no  tide  at  this  point  and 
the  water  is  very  shoal,  varying  in  depth  from  six  inches  to  a 
foot  and  one-half.  When  the  wind  blows  from  the  west  the 
water  is  forced  eastward,  where  the  bay  is  half  a  mile  wide, 
and  sometimes  floods  the  highways  and  the  cellars  of  the 
houses  on  the  uplands.  It  was  claimed  by  the  plaintiff  that  a 
solid  roadway  would  obstruct  the  reflow  of  the  water  to  its 
accustomed  level,  but  that  the  wooden  structure  on  piles  would 
have  no  such  effect.  It  was  claimed  by  the  defendant  that  a 
solid  roadway  would  necessarily  obstruct  the  flow  of  water  one 
way  as  much  as  the  other,  and  hence  would  prevent  the  water 
from  flowing  eastward  to  a  great  extent  and  thus  save  the 
uplands  itoia  inundation. 

The  trial  judge,  by  a  decision  which  did  not  separately  state 
the  facte  found,  directed  judgment  for  an  injunction  and  for 
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the  sum  of  $450  damages,  stating  as  the  grounds  that  ^^  the 
resolution  of  the  board  of  trustees  of  the  town  of  Southamp- 
ton, set  forth  in  the  answer  and  proven  upon  the  trial,  did  not 
authorize  or  permit  the  defendant  to  construct  a  solid  embank- 
ment or  roadway  across  said  lands ;  that  it  was  the  intention 
of  the  said  trustees  and  of  the  defendant  that  there  should  be 
constructed  a  roadway,  built  of  timber  upon  pUes  driven  into 
the  mud  and  water ;  that  such  resolution  was  so  construed  and 
acted  upon  by  the  parties,  and  the  acts  of  the  defendant  com- 
plained of  were  without  authority,  and  consequently  consti- 
tuted a  trespass."  Judgment  was  entered  accordingly,  and 
after  affirmance  by  the  Appellate  Division  the  defendant 
appealed  to  this  court. 

David  B.  Hill  and  CharUa  M.  Stafford  for  appellant  The 
resolution  in  question  conferred  a  franchise  or  easement  and  not 
a  mere  license.  {Baldwin  v.  Taylor y  166  Penn.  St.  507 ;  Mvmkr 
ford  V.  Whitney y  15  Wend.  381 ;  Sweeney  v.  St.  John^  28  Hun, 
638 ;  BdbcocJc  v.  Utter^  1  Keyes,  417 ;  MendenhaU  v.  KUnck^ 
51  N.  Y.  246 ;  8  Am.  &  Eng.  Ency.  of  Law,  585 ;  2  Washb.  on 
Eeal  Prop.  19,  25 ;  3  Kent's  Com.  [12th  ed.]  458 ;  Lwngdon  v. 
Mayor,  etc.,  93  N.  Y.  130  ;  MUhau  v.  Sharp,  21  N.  Y.  611 ; 
O.  L.  dh  P.  J.  li.  R.  Co.  V.  N.  T.  dk  O.  L.  R.  R.  Co.,  134 
N.  Y.  439;  T.  dk  T.  T.  R.  Co.  v.  CampbeU,  44  Cal.  89.) 
The  authority  to  make  the  roadway  and  erect  the  bridge  car- 
ries with  it,  necessarily,  a  right  of  ingress  and  egress,  a  right 
of  way  to  and  over  the  roadway  and  bridge.  {Green  v.  Put- 
nam, 8  Cush.  29 ;  Hooper  v.  Famaworth,  128  Mass.  487 ; 
Oliver  V.  Dickinson,  100  Mass.  114 ;  Zangdon  v.  Mayor,  etc.,  93 
N.  Y.  129 ;  Voorhees  v.  Burohard,  55  N.  Y.  98 ;  Huttemeier 
v.  Albro,  18  N.  Y.  48  ;  Richardson  v.  Bigelow,  15  Gray,  154 ; 
C.  R.  Bridge  v.  Warren  Bridge,  7  Pick.  462  ;  Winchesters. 
Osborne,  62  Barb.  342;  Doyle  v.  Lord,  64  N.  Y.  432; 
Huntington  v.  Ashsr,  96  N.  Y.  613.)  The  resolution  was 
sufficient  to  authorize  the  appellant  to  make  a  solid  roadway, 
as  well  as  to  erect  a  bridge,  and  to  dig  in  the  lands  under 
water  and  use  that  land  in  the  making  of  such  roadway, 
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and  the  erection  at  the  outset  of  a  temporary  structure  did 
not  affect  this  right.  {Selden  y.  D.  cfe  ff.  C.  Co.,  29  N. 
T.  640 ;  Adams  v.  Emerdon,  6  Pick.  57 ;  Tucker  y.  Tower^ 
9  Pick.  108;  Huntington  v.  Asfter,  96  N.  Y.  605,  613;  R. 
P.  Co,  V.  Westcott,  28  Am.  St.  Eep.  249.)  Even  if  the 
resolution  should  be  regarded  as  conferring  a  license  and  not 
a  franchise,  still,  as  it  contemplated  expensive  improvements 
of  a  permanent  nature,  and  the  defendant  having  expended 
a  large  sum  of  money  in  the  construction  of  such  improve- 
ments atid  in  reliance  upon  such  resolution,  it  must  be 
regarded  under  such  drcumstances  as  irrevocable.  {Van- 
nest  V.  Flemmgy  18  Am.  St.  Kep.  387;  Flichinger  v. 
Shmo,  87  Cal.  126 ;  Ghrimshcm  v.  Belcher,  22  Am.  St-  Eep. 
298;  Clark  v.  OUdden,  60  Vt.  702;  Wickersham  v.  Orr,  9 
Iowa,  253;  Bhodes  v.  6^i«,  33  Ala.  578;  Huffy.  MoCem- 
ley,  63  Penn.  St.  206;  McBroom  v.  Thompson,  25  Ore. 
559;  G.L.dkP.J.R.B.Co.Y.N.  T.  dk G.  L.  B.  R.  Co.,lZ4t 
N.  Y.  436.)  A  license,  even  if  revocable,  is  effectual  to 
justify  everything  which  may  be  done  under  it  prior  to  its 
revocation;  and  no  damages  are  recoverable  on  account  of 
such  acts.  {Selden  v.  D.  &  H.  C.  Co.,  29  N.  Y.  634 ;  MUUr 
V.  A.  cfe  S.  B.  B.  Co.,  6  Hill,  61 ;  Pratt  v.  Ogden,  34  N.  Y. 
20 ;  Pierrepont  v.  Barnard,  6  N.  Y.  279 ;  S^ron  v.  Blake- 
man,  22  Barb.  386 ;   Walter  v.  Post,  6  Duer,  363.) 

ThomMs  Young  for  respondents.  The  resolution  does  not 
authorize  the  construction  of  a  solid  embankment.  The  per- 
mission granted  by  it  was  exhausted  by  the  first  roadway  the 
defendant  built.  {Cowles  v.  Kidder,  24  N.  H.  364 ;  Carleton 
V.  Bedington,  21  N.  H.  291,  293.) 

Vann,  J.  The  roadway  in  question  is  one  of  the  approaches 
to  the  same  bridge  that  was  recently  the  subject  of  contro- 
versy in  this  court,  and  was  built  under  the  authority  of  the 
resolution  then  under  consideration.  {People  ex  rd.  Hcnjodl 
V.  Jesmp,  160  N.  Y.  249.)  We  held  in  that  case  that  the  plain- 
tiffs in  this  action,  through  the  Andros  and  Dongan  charters, 
became  vested  with  "  a  title  and  sovereignty  over  the  waters, 
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and  the  lands  thereunder,  at  and  opposite  Potunk  Point,  that 
enabled  them  to  permit  the  doing  of  all  things  that  a  govern- 
ment may  do  for  the  benefit  of  its  people,"  and  that  they  had 
power  to  adopt  said  resolution. 

Neither  party  challenges  that  decision,  but  both  recognize 
it  as  sound  law,  so  that  no  question  now  arises  as  to  the  power 
of  the  plaintiffs  in  the  premises.  They  differ,  however,  as  to 
the  meaning  and  effect  of  the  resolution,  the  plaintiffs  claim- 
ing that  it  is  a  mere  license,'  revocable  at  will,  while  the 
defendant  insists  that  it  is  a  franchise  or  easement,  or,  if  a 
license,  irrevocable  after  he  had  acted  upon  it  at  a  large 
expense. 

A  license  is  a  personal,  revocable  and  non-assignable  privi- 
lege, given  by  writing  or  parol  to  one,  without  interest  in  the 
lands  of  another,  to  do  one  or  more  acts  of  a  temporary 
nature  upon  such  lands.  {Greenwood  Zake,  etc.y  i?.  H.  Co. 
V.  iV:  Y:  <&  Greenwood  Lake  R\  R.  Co.,  134  N.  Y.  435,  440, 
and  cases  cited.)  "  Although  originally  revocable  at  the  will 
of  the  licensor,  it  may  become  irrevocable  through  the 
expenditure  of  money  ,by  the  licensee."    (Id.) 

An  easement  is  a  permanent  right  conferred  by  grant  or 
prescription,  authorizing  one  landowner  to  do  or  maintain 
something  on  the  adjoining  land  of  another,  which,  although 
a  benefit  to  the  land  of  the  former  and  a  burden  upon  the  land 
of  the  latter,  is  not  inconsistent  with  general  ownership. 
{Long  Lsland  R.  R.  Co.  v.  Garvey,  159  N.  Y.  334,  338,  and 
cases  cited.) 

A  franchise  is  a  grant  by  or  under  the  authority  of  govern- 
ment, conferring  a  special  and  usually  a  permanent  right  to 
do  an  act,  or  a  series  of  acts,  of  public  concern,  and,  when 
accepted,  it  becomes  a  contract  and  is  irrevocable,  unless  the 
right  to  revoke  is  expressly  reserved.  {People  ex  reL.  Atty.- 
Genl.  V.  Utica  Lns.  Co.y  15  Johns.  367,  387 ;  Bank  of  Augusta 
V.  Mrle,  13  Pet.  519,  595 ;  Calif omia  v.  Pacific  R.  R.  Co., 

127  U.  S.  1,  40.)  These  definitions,  while  not  comprehensive 
enough  to  cover  all  cases,  are  suflScient  for  the  case  in  hand. 

The  right  in  question  is  not  a  license,  because  it  ia  neither 
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temporary  nor  personal,   as  the   drawbridge  and  roadway 
authorized   are   substantial,   fixed  and    permanent  improve- 
ments, for  the  benefit  of  defendant's  lands,  and  assignable 
therewith.     It  would  fall  under  the  definition  of  an  easement 
if  it  had  been  granted  by  an  ordinary  landowner  and  not  by  a 
body  holding  lands  under  water  in  tmst  for  the  public.     We 
think  it  is  a  franchise,  because  it  was  granted  in  the  exercise 
of  a  governmental  power  conferred  by  royal  charter  in  colo- 
nial days.     {People  ex  rel.  HoweU  v.  Jeaaup^  supra,)     It  is 
a  special  privilege,  because  it  is  not  of  common  right ;  is  per- 
manent, because  there  is  no  limitation  as  to  time,  and  is  of 
public  concern,  because  it  relates  to  the  public  domain.     A 
roadway  necessarily  includes  a  right  of  way,  which,  when 
granted  by  a  legislative  body,  is  a  franchise.     The  resolution 
has  the  same  effect  as  if  a  like  privilege  had  been  granted  by 
act  of  the  legislature  in  relation  to  similar  lands  held  by  the 
state  for  public  use.     A  grant  by  the  resolution  of  a  legisla- 
tive body  is  as  effective  as  a  grant  by  deed  of  an  execivtive 
body  and  is  the  usual  form  in  which  franchises  are  conferred. 
In  construing  this  franchise  we  are  not  to  lose  sight  of  the 
principle  that  a  grant  from  the  public,  so  far  as  it  is  ambiguous, 
is  to  be  construed  in  the  interest  of  the  public,  and  hence  in 
favor  of  the  grantor,  and  not,  as  in  ordinary  cases,  in  favor  of 
the  grantee.    {Syracvse  Water  Co.  v.  City  of  Syracuse^  116 
K  Y.  167, 178 ;  MoAjor  v.  Starin,  106  N.  Y.  1,  19 ;   WeUa 
V.  GarbuU,  132  N.  Y.  430,  435.)    This  principle,  however, 
is  to  be  applied  only  when  doubt  arises,  for  when  the  meaning 
is  clear  there  is  no  room  for  construction.     While  the  resolu- 
tion specified  the  kind,  and  to  some  extent  the  dimensions  of 
the  bridge,  as  well  as  its  height  above  the  meadow,  it  did 
not  specify  the  kind  of  material  out  of  which  it  was  to  be 
made.     The  roadway  is  not  described  except  as  to  its  length, 
but  the  resolution,  as  well  aa  the  attending  circumstances,  show 
that  it,  was  to  be  built  out  of  some  kind  of  material.     The 
defendant  was  not  to  erect  a  bridge  and  roadway,  but  to 
make  a  roadway  and  erect  a  bridge.     The  latter  had  to  be  an 
elevated  structure  in  order  to  pass  over  the  channel  and  not 
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obstruct  navigation,  while  the  former  could  be  a  solid  bank  of 
earth.  A  roadway  to  be  made  over  lands  under  water  includes 
more  than  a  mere  right  of  way,  for  of  necessity  it  contem- 
plates a  structure  resting  on  the  land  and  extending  above 
the  water.  In  the  absence  of  specifications  in  the  grant,  the 
defendant  had  the  right  to  make  a  roadway  out  of  the  mate- 
rials in  common  use  for  the  construction  of  roads,  such  as  earth 
and  stone.  Wood  is  not  ordinarily  used  for  the  purpose,  and 
the  right  conferred  was  not  to  build  a  viaduct,  but  make  a 
roadway,  which  is  generally  solid  from  the  ground  up.  If 
the  plaintiffs  wished  to  limit  the  defendant  to  a  wooden  struc- 
ture, resting  on  piles,  which  would  have  been  more  like  a 
bridge  than  a  roadway,  they  should  have  said  so.  The  resolu- 
tion is  silent  upon  the  subject,  for  the  words  ^*  height  above 
the  meadow,  three  feet, "  refer  to  the  bridge,  and  whatever 
was  said  between  the  parties  before  it  was  passed,  assuming  it 
to  be  admissible,  showed  that  the  defendant  wished  to  build  a 
solid  roadway  on  the  south  side,  such  as  he  had  already  built 
on  the  north  side.  He  applied  orally  to  the  plaintiffs  for 
authority  to  build  a  roadway  and  bridge.  They  went  over 
the  ground  with  him,  saw  the  situation,  advised  with  the 
neighbors  at  a  public  meeting,  and  on  receiving  the  consent 
of  all  but  one  out  of  over  two  hundred,  granted  his  applicar 
tion,  specifying  the  kind  of  bridge,  but  making  no  specifica- 
tion as  to  the  roadway.  There  is  no  evidence  to  support  the 
conclusion  of  the  trial  judge  that  it  was  the  intention  of  the 
parties  to  have  the  roadway  built  of  timber.  As  the  affirm- 
ance by  the  Appellate  Division  does  not  appear  to  have  been 
unanimous,  we  have  searched  the  record  for  evidence  bearing 
upon  the  question,  but  find  that  nothing  was  said  or  done  to 
indicate  such  an  intention.  No  method  of  construction  was 
suggested  in  the  preliminary  interview,  except  as  already 
mentioned,  when  the  defendant  pointed  to  what  he  had  done 
and  stated  what  he  wanted  to  do.  One  out  of  the  thirteen 
trustees  testified  that  he  did  not  hear  the  defendant  say  ^'  he 
was  going  to  build  a  bridge  there  of  dirt,"  while  the  others 
were  not  sworn.     Assuming  that  the  trial  judge  was  not 
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bonnd  to  believe  the  defendant,  because  he  was  interested, 
still  this  silence  is  significant,  and  if  the  defendant's  evidence 
is  rejected,  there  is  nothing  left  on  the  question  of  intention 
except  the  resolution  itself. 

The  effect  of  a  solid  roadway  in  holding  the  water  back, 
after  a  heavy  storm,  was  not  spoken  of,  so  far  as  appears,  and 
if  the  plaintiffs  had  wished  protection  from  such  a  result,  they 
doubtless  would  have  made  provision  for  it  in  the  resolution, 
the  same  as  they  did  with  reference  to  protecting  the  naviga- 
tion of  the  channel.  They  took  no  such  precaution  and  can- 
not now  enjoin  the  defendant  because  they  failed  to  do  what 
they  might  have  done. 

The  doctrine  of  election,  on  which  the  Appellate  Division 
relied  to  some  extent,  but  upbn  the  theory  that  the  right  con- 
ferred was  only  a  license,  does  not  apply  to  a  franchise,  and 
the  doctrine  of  practical  construction,  relied  upon  by  the 
Special  Term,  has  no  application,  because  the  wooden  structure  - 
was  but  temporary,  as  we  must  assume,  since  the  defendant  so 
testified,  and  by  a  ruling  of  the  court  based  upon  the  objec- 
tion of  the  plaintiffs,  duly  excepted  to,  was  prevented  from 
giving  further  evidence  upon  the  subject.  A  temporary  struc- 
ture in  the  form  of  trestlework,  for  immediate  use  and  as  an 
aid  in  building  a  bridge,  is  common  in  improvements  of  this 
character,  and  as  there  was  no  express  limitation  as  to  time, 
the  defendant  had  a  reasonable  time  to  complete  the  work. 
The  injunction  from  the  Federal  court,  which  he  was  prevented 
from  showing  by  the  objections  of  the  plaintiffs,  was  a  mate- 
rial fact  for  the  consideration  of  the  court  upon  the  question. 
The  grant  of  an  easement  or  franchise  carries  with  it  whatever 
is  essential  to  its  enjoyment  and  confers  the  right  to  repair 
and  rebuild.  {Roberts  v.  Roberta^  55  N.  Y.  275  ;  Huntington 
V.  Asher,  96  N.  Y.  613 ;  Washburn  on  Easements,  39,  565.) 
The  defendant  waived  no  right  under  his  franchise  by  build- 
ing a  temporary  structure  in  the  first  instance. 

We  think  the  defendant  had  the  right  to  build  any  reason- 
able and  ordinary  roadway,  such  as  an  embankment  of  earth, 
bat  whether  he  could  dig  upon  the  land  of  the  plaintiff  iu 
17 
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order  to  get  the  material  is  open  to  question,  and  as  the  mat- 
ter has  not  been  fully  argued  we  do  not  now  decide  it.  The 
evidence  suggests,  but  does  not  show,  that  the  earth  and  sand 
of  the  roadway  may,  unless  confined  in  its  place,  ultimately 
wash  away  somewhat  and  result  in  the  formation  of  sand  bars 
which  will  obstruct  navigation.  We  pass  upon  no  question 
relating  to  this  subject.  The  complaint  should  not  be  dis- 
missed because  the  investigation  upon  the  trial  under  review 
was  not  thorough  enough  to  exhaust  the  facts  and  a  new  trial 
may  develop  a  diflEerent  situation  in  some  respects. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Bartlbtt,  Martin  and  Wbbner, 
JJ.,  concur  ;  Cullen,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Martha  Palmer,  Eespondent,  v.  Helen  C.  Palmer  et  ai., 

Appellants. 

1.  Marriage — Dower.  In  an  action  for  the  admeasurement  of  dower, 
in  the  absence  of  proof  that  a  husband  did  not  know  his  first  wife  was 
living  when  he  married  a  second  time,  that  fact  will  not  be  presumed 
upon  the  ground  that  otherwise  he  would  be  guilty  of  crime,  when,  if 
such  presumption  were  to  obtain,  he  would  be  guilty  of  crime  in  contract- 
ing a  third  marriage. 

2.  Conflicting  Presumptions.  Where  there  are  conflicting  presump- 
tions of  unequal  weight,  the  stronger  will  prevail,  and  the  presumption 
which  has  the  least  probability  to  sustain  it  must  yield  to  the  more  prob- 
able one. 

Palmer  v.  Pulmer,  37  App.  Div.  632,  aflftrmed. 

(Argued  January  19,  1900;  decided  February  27,  1900.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  August  3,  1898,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, affirming  an  interlocutory  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Richard  H,  Thurston  for  appellants.  At  the  time  Morris 
W.  Palmer  married  Alice  C.  HufF,  his  first  wife,  Sarah  F. 
Swayze,  had  absented  herself  for  the  space  of  five  years  with- 
out being  known  to  be  living  during  that  time,  and  such  second 
marriage  was  voidable  only,  and  for  all  purposes  was  valid 
until  its  nullity  should  be  pronounced  by  a  court  of  competent 
authority.  (2  K.  S.  139,  §§  5,  6 ;  White  v.  Lowe,  1  Redf . 
376 ;  YaUeau  v.  VaUeau,  6  Paige,  207 ;  Price  v.  Price,  124 
K  Y.  589 ;  Cropsey  v.  McKinney,  30  Barb.  54 ;  Griffin  v. 
Banks,  24  How.  Pr.  213 ;  Pordham  v.  Gouvemeur  ViUage, 
5  App.  Div.  565 ;  Jones  v.  Zoller,  29  Hun,  551 ;  32  Hun,  280.) 
The  presumption  is  that  at  the  time  Morris  W.  Palmer  was 
married  to  Alice  C.  HufE,  his  first  wife  had  absented  herself 
for  the  space  of  five  years  without  being  known  to  him  to  be 
living  during  that  time.  (  Valleau  v.  Valleau,  6  Paige,  207 ; 
Starr  v.  Pecic,  1  Hill,  270 ;  Willson  v.  Betts,  4  Den.  201 ; 
Hcffman  v.  Bioffma/n,  6  App.  Div.  84 ;  People  v.  Pease,  27 
N.  Y.  45.) 

George  McCamm,  for  respondent.  There  is  no  evidence  in 
the  case  that  Morris  Palmer  ever  made  an  inquiry,  or  that  he 
had  any  reason  to  believe  his  first  wife  to  be  dead,  when  he 
married  a  second  time,  and  such  facts  will  not  be  presumed. 
{McCarter  v.  Camel,  1  Barb.  Ch.  463 ;  Jones  v.  ZoUer,  32  Hun, 
280  ;  Cropsey  v.  McKinney,  30  Barb.  47  ;  Alixanian  v.  Alix- 
anian,  28  Misc.  Rep.  638 ;  Spicer  v.  Spicer,  16  Abb.  Pr.  [N. 
S.]  112 ;  Price  v.  Price,  124  N.  Y.  589  ;  Safford  v.  Safford, 
31  Abb.  [N.  C]  73  ;  Smith  v.  Woodworth,  44  Barb.  196 ; 
ArrKxry  v.  Amory,  6  Robt.  514 ;  Blossom  v.  Barrett,  37  N.  Y. 
434.) 

Martin,  J.  This  action  was  for  the  admeasurement  of  dower. 
The  only  question  presented  is  whether  the  plaintiflE  was  the 
widow  of  Morris  W.  Palmer  who  died  seized  of  the  real  estate 
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in  question.  In  February,  1874,  he  married  Sarah  F.  Swayze, 
with  whom  he  lived  and  cohabited  for  about  a  year,  when 
they  separated,  he  continuing  his  residence  in  or  near  the  city 
of  Elmira,  while  his  wife  lived  in  the  village  of  Canandaigua, 
seventy-nine  miles  distant.  August  10,  1889,  he  married 
Alice  C.  Iluflf,  and  in  September,  1890,  he  paid  her  two  hun- 
dred dollars,  in  consideration  of  which  she  gave  him  a  gen- 
eral release  from  any  and  all  liability  for  her  support  or  other- 
wise. He  married  the  plaintiff  January  1,  1896,  and  lived 
and  cohabited  with  her  until  his  death  which  occurred  Octo- 
ber 24,  1896.  Subsequently  to  his  second  marriage,  and  in 
October  of  that  year,  he  commenced  an  action  against  his  first 
wife  for  an  absolute  divorce,  which  resulted  in  a  judgment  in 
his  favor,  entered  December  6,  1889. 

The  finding  of  the  trial  court  to  the  effect  that  the  dece- 
dent's second  wife  had  no  relations  and  never  saw  or  had  any 
communication  with  him  after  September  3,  1890,  is  not  jus- 
tified by  the  evidence,  but  the  contrary  is  plainly  established. 
Therefore,  in  the  further  discussion  of  this  case,  we  must  con- 
sider the  questions  involved  as  though  there  was  no  finding  to 
that  effect.  That  finding  is,  however,  unimportant  in  our 
view  of  the  case. 

The  appellants  contend  that  the  plaintiff's  marriage  was 
void,  for  the  reason  that  the  decedent  was  lawfully  married  to 
his  second  wife,  and  that  the  relation  of  husband  and  wife 
existed  between  them  at  the  time  of  the  plaintiff's  marriage. 
The  undisputed  proof  is  to  the  contrary.  The  appellants' 
argument  is  based  solely  upon  the  theory  that,  although  at 
that  time  the  decedent  had  a  wife  living,  yet,  the  second  mar- 
riage was  valid  because  his  first  wife  had  left  him  more  than 
five  years  previous  to  his  second  marriage  and  there  was  no 
direct  evidence  that  he  had  heard  from  her  or  knew  she  was 
living  during  that  time.  Upon  these  facts  it  is  claimed  that, 
under  the  statute,  the  marriage  to  the  second  wife  was  void 
only  when  its  nullity  was  pronounced  by  a  court  of  compe- 
tent jurisdiction,  and  that  not  having  been  adjudged  void  it 
was  valid  and  rendered  the  marriage  of  the  plaintiff  unlawful. 
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There  is  no  evidence  that  the  decedent  did  not  know  that  his 
first  wife  was  living  when  the  second  marriage  occurred,  and 
the  circumstances  indicate  that  he  probably  knew  that  fact. 

This  appeal  is  based  solely  upon  the  ground  that  the  pre- 
sumption is  that  the  decedent  had  no  knowledge  that  his  first 
wife  was  living  when  the  second  marriage  occurred,  because 
if  he  had,  the  latter  would  have  been  bigamous  and  the  law 
will  presume  that  he  was  not  guilty  of  a  crime.  While  many 
cases  are  cited  by  the  appellants  to  the  effect  that  crime  will 
not  be  presumed,  an  examination  of  them  will  disclose  that 
the  questions  involved  were  essentially  different  from  those 
involved  in  the  case  at  bar,  and  arose  under  very  different 
facts  and  circumstances.  In  this  case,  if  the  presumption 
contended  for  is  to  obtain,  it  follows  that  the  third  marriage 
was  bigamous.  If  no  such  presumption  arises,  then  it  is 
manifest  that  under  the  proof  the  second  marriage  was  void 
and  the  third  is  valid.  Where  there  are  conflicting  pre- 
sumptions of  unequal  weight,  as  that  of  the  continuance  of 
life  and  that  of  innocence  of  crime,  the  strohger  will  prevail. 
{The  King  v.  Twyning,  2  B.  ife  A.  386.)  But  in  this  case, 
as  the  conflicting  presumptions  are  equal  and  each  involves 
the  commission  of  a  crime,  we  are  of  the  opinion  that  they 
neutralize  each  other  and  no  effect  should  be  given  to  either. 
Still,  if  that  conclusion  is  incorrect,  and  the  presumption  which 
has  the  least  probability  to  sustain  it  must  yield  to  the  more 
probable  one  {Clayton  v.  Wardellj  4  N.  Y.  230),  the  same  result 
is  reached.  The  proof  in  this  case  is  meagre,  yet  sufficient  to 
indicate  a  much  stronger  probability  that  the  third  marriage 
was  valid  than  that  the  second  was  lawful. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight  and  Vann,  JJ.,  concur ; 
Bartlett  and  Landon,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Virginia  K,  Hasoall,  Appellant,  v,  Vincent  C.  King,  Jr., 
and  Anna  Louisa  King,  Individually  and  as  Executor  and 
Executrix  of  and  Trustees  under  the  Will  of  Vincent  C. 
King,  Deceased,  Respondents,  and  Mamie  K.  Smith  et  al., 
Appellants. 

1.  Trust  to  Use  Rents  and  Profits  to  Pay  Mortgages,  a  Trust 
FOR  Accumulation.  The  application  of  part  of  the  income  of  a  trust 
estate  to  the  payment  of  mortgages  thereon,  thereby  increasing  the  capital 
of  the  estate  by  decreasing  the  burden  thereon,  constitutes  an  accumulation 
within  the  meaning  of  the  Revised  Statutes  (1  R.  S.  726,  §§  37,  38)  prohibit- 
ing the  accumulation  of  rents  and  profits  of  real  estate,  except  during  the 
minority  and  for  the  sole  benefit  of  minors,  and  is  invalid  notwithstanding 
such  accumulation  takes  the  form  of  an  extinguishment  of  indebtedness, 
and  is  limited  to  the  surplus  income  remaining  after  the  payment  of  an 
annuity  and  restricted  to  the  lifetime  of  the  annuitant. 

2.  Trust  to  Lease  Real  Property  for  above  Purpose  Invalid. 
The  authority  to  create  an  express  trust  to  '*  lease,"  as  well  as  seller  mort- 
gage real  property  for  the  benefit  of  annuitants  or  other  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon,  conferred  by  subdivision  2 
of  section  55  of  the  Revised  Statutes  (Vol.  1,  p.  728),  now  section  76  of  the 
Real  Property  Law  (L.  1896,  ch.  547),  which  defines  the  purposes  for 
which  express  trusts  may  be  created,  does  not  authorize  the  creation  of 
an  express  trust  by  will  empowering  the  trustee  to  take  the  rents  and 
profits  of  land  and  apply  them,  or  part  of  them,  during  the  lifetime  of  an 
annuitant  to  the  payment  of  mortgages,  as  this  would  decrease  the  burden 
upon  the  trust  estate  and  thereby  increase  the  capital  thereof  in  violation 
of  the  provisions  which  prohibit  the  accumulation  of  the  rents  and  profits, 
except  during  the  minority  and  for  the  sole  benefit  of  minors. 

3.  PBiBfARY  Object  op  Trust  Sustained  although  Secondary 
Object  Invalid.  The  primary  object  of  a  testamentary  trust  being  to 
provide  an  annuity  for  testator's  wife,  and  being  separable  from  a  second- 
ary object  and  ulterior  provision  for  the  payment  of  mortgages  out  of 
any  income  remaining  after  paying  such  annuity,  is  valid  and  will  be 
sustained  although  the  secondary  provision  be  void. 

Haacall  v.  King,  28  App.  Div.  280,  modified. 

(Argued  January  11,  1900;  decided  February  27,  1900.) 


Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme    Court  in   the  first  judicial   department,   entered 
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April  22,  1898,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  for  the  construction  of  a  will,  and 
for  the  partition  of  the  real  estate  of  the  testator.  The  will, 
after  giving  to  his  son,. Vincent  C.  King,  Jr.,  his  interest  in 
the  business  of  a  firm  of  which  the  testator  was  a  member, 
and  in  certain  factory  property,  subject  to  the  payment  to  his 
widow  during  her  life,  or  as  long  as  she  remained  his  widow, 
of  $2,500  a  year,  provided  that,  when  the  real  estate  subse- 
quently mentioned  in  the  will  was  relieved  from  mortgages, 
BO  that  a  clear  net  income  of  $5,000  a  year  could  be  realized 
therefrom,  to  be  paid  to  his  widow,  his  son  should  then  be 
relieved  from  the  payment  of  the  said  $2,500 ;  he  also  devised 
to  his  son  a  farm  at  Wilton,  Saratoga  county ;  and,  further, 
by  the  6th  clause  of  his  will,  gave  to  his  executors  and  trus- . 
tees  the  rest  of  his  personal  estate,  and,  as  stated  in  the  will, 
^^  all  the  real  estate  of  which  I  may  die  seized  or  possessed 
(excepting  only  the  premises  in  which  I  may  reside  and  be 
the  owner  of  at  the  time  of  my  death,  and  which  I  have  spe- 
cifically devised  in  the  fifth  clause  of  this  my  last  will)  in 
trust,"  to  collect  the  rents  and  income  and  pay  the  taxes, 
assessments  and  charges  and  for  the  repairs  thereon  ;  to  pay 
to  his  widow  $2,500  a  year  as  long  as  she  remained  his  widow, 
and  to  pay  her  a  like  further  sum  in  case  his  son,  Vincent  C. 
King,  Jr.,  should  default  in  the  payments  to  the  widow 
required  by  the  will  to  be  made  by  him,  and  "  after  the  pay- 
ment of  the  taxes,  assessments,  repairs,  interest  on  mortgages, 
insurance  and  all  charges  against  my  estate,  and  the  payment 
of  the  income  hereinbefore  named  to  my  wife,  I  direct  my 
said  executors  and  trustees  to  apply  the  balance  of  the  net 
income  of  my  estate  to  the  payment  and  discharge  of  any  and 
all  incumbrances  or  liens  of  any  kind  upon  my  property ; " 
and  when  all  such  payments  were  made  he  directed  that  the 
surplus  income  should  be  divided  among  his  children.  It  was 
sought  by  this  action  to  obtain  such  a  construction  of  the  will 
as  would  result  in  a  judgment  declaring  void  the  trust  therein 
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created  and  permitting  a  partition  of  the  testator's  real  estate 
and  a  distribution  of  his  personal  estate  as  though  he  had  died 
intestate. 

The  further  material  facts  are  stated  in  the  opinion. 

Peter  B.  Olney  and  Nathaniel  S.  Smith  for  appellants. 
The  6th  paragraph  of  the  will  is  invalid,  because  it  directs 
an  accumulation  of  rents  and  income  for  an  unlawful  purpose, 
contrary  to  the  statute.  (1  K.  S.  726,  §§  37.  38 ;  773,  774, 
§§  3,  4 ;  Pray  v.  Hegeman^  92  N.  Y.  508  ;  Boynton  v.  Hoyt^ 
1  Den.  64;  Cowen  v.  Rinaldo^  82  Hun,  485;  Matter  of 
Fisher,  25  N.  Y.  Supp.  80 ;  Wells  v.  Wells,  20  Abb.  [N.  C] 
225;  Matter  of  Hoyty  71  Hun,  13;  MatUr  of  Hayden,  77 
Hun,  222 ;  Harris  v.  ClarTc,  7  N.  Y.  242 ;  Kennedy  v.  Hoy^ 
105  N.  Y.  134.)  There  can  be  a  valid  accumulation  of  rents, 
income  and  profits  of  property  only  during  minorities,  and 
for  the  sole  benefit  of  minors.  The  accumulations  of  such 
rents  and  income,  and  the  application  thereof  generally  to  the 
payment  of  the  principal  of  mortgages  upon  real  estate,  is 
invalid,  and  in  the  case  at  bar  the  accumulation  of  such  rents 
and  income,  and  the  application  thereof  to  the  payment .  of 
mortgages,  is  such  an  essential  part  of  the  scheme  of  the  will 
that  the  other  substantial  provisions  of  the  will,  dependent 
upon  it,  fall  with  it.  {Harris  v.  Clark,  7  N.  Y.  242 ;  Kil- 
patrick  v.  Johnson,  15  N.  Y.  325  ;  Manice  v.  Manice,  43  N. 
Y.  303 ;  Pray  v.  Hegeman,  92  N.  Y.  509 ;  Barbour  v.  De 
Forest,  95  N.  Y.  13.)  The  factory  property  and  the  Saratoga 
farm,  though  by  previous  clauses  in  the  will  otherwise  devised, 
by  the  plain  language  of  the  6th  paragraph  are  brought  and 
included  within  the  provisions  of  that  clause.  ( Yan  Nos- 
trand  v.  Moore,  52  N.  Y.  12 ;  Noble  v.  Thayer,  19  App.  Div. 
446  ;  Goodwin  v.  Coddington,  154  N.  Y.  283 ;  Bamer  v. 
Banzer,  156  N.  Y.  429.)  The  judgment  of  the  Appellate 
Division  is  erroneous,  in  that  it  defeats  the  purpose  of  the 
statute  prohibiting  accumulations,  and  is  against  the  weight  of 
the  decisions  construing  the  statute.  (  Vail  v.  Vail,  4  Paige, 
332 ;  Matter  of  Rogers,  22  App.  Div.  429.)     The  jurisdiction 


1900.]  Hascall  V,  Kino.  137 

N.  Y.  Rep.]  Points  of  counsel. 

of  the  court  to  entertain  this  action,  to  determine  the  validity, 
construction  or  effect  of  the  testamentary  disposition  attempted 
to  be  made  by  the  testator  by  his  will,  and  incidentally  for  a 
partition  of  the  real  estate,  is  well  established.  (Code  Civ. 
Pro.  §§  1537,  1866,  2624 ;  Jiead  v.  WiUiams^  125  N.  Y.  566 ; 
Allen  v.  Allen,  149  N.  Y.  280 ;  Corley  v.  McElmeel,  149  N. 
Y.  228;  WesUrn  v.  Stoddard,  137  K  Y.  127;  EUeraon  v. 
Weatcott,  148  N.  Y.  153.) 

William  A.  Boyd  for  respondents.  There  was  only 
included  in  the  residuum  the  lands  and  premises  described  in 
the  plaintiff's  complaint  as  parcels  2, 3,  4  and  5.  {CampheU 
V.  Beaumont,  91  N.  Y.  464 ;  Clarke  v.  Leujpp,  88  N.  Y.  231 ; 
Roseboom  v.  Roaeboom,  81  N.  Y.  369  ;  Byrnes  v.  StUweU, 
103  N.  Y.  460 ;  Lambe  v.  Eamea,  L.  K.  [10  Eq.]  267 ;  Ooi- 
hout  V.  Rogers,  59  Hun,  97 ;  Washhon  v.  Cope,  144  N.  Y. 
297 ;  Benson  v.  Corhin,  145  N.  Y.  359 ;  Banzer  v.  Bam^zer, 
156  N.  Y.  435  ;  SchetUer  v.  Smith,  41  N.  Y.  341.)  The  pro- 
visions of  the  6th  paragraph  of  the  will  create  a  valid  trust 
for  the  executors.  (2  R.  S.  [9th  ed.]  1997,  §  55;  Oarvey  v. 
McDevitt,  72  N.  Y.  556 ;  Becker  v.  Becker,  13  App.  Div. 
342;  Parks  v.  Parks,  9  Paige,  110.)  The  provision  con- 
tained in  subdivision  C  of  the  6th  paragraph  of  the  will 
is  not  a  direction  to  accumulate  a  portion  of  the  rents  of  the 
lands  and  premises.  {Matter  of  Gautert,  136  N.  Y.  109 ; 
Cahill  V.  Russell,  140  N.  Y.  402.)  If,  however,  tins  court 
should  conclude  that  the  direction  contained  in  subdivision  C 
of  the  6th  paragraph  of  the  will,  to  apply  the  balance  of  the 
net  income  of  the  estate  to  the  payment  and  discharge  of  any 
and  all  incumbrances  or  liens  of  any  kind  upon  the  property, 
is  invalid,  then  such  balance  should  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate,  and  the  pro- 
visions of  the  will  in  other  respects  are  valid.  {Becker  v. 
Becker,  13  App.  Div.  353 ;  Harrison  v.  Han^ison,  36  N.  Y. 
543 ;  Savage  v.  Burnham,  17  N.  Y.  561 ;  Williams  v.  Wil- 
liams, 8  Jf .  Y.  538 ;  Phelps  v.  Pond,  23  K  Y.  82 ;  KilpaU 
rick  V.  Johnson,  15  N.  Y.  323-326  ;  Vam,  Schuyver  v.  Muh 
18 
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ford,  59  N.  Y.  432 ;  Kennedy  v.  Hoy,  105  K  Y.  134 ;  Cowm 
V.  Rinaldo,  82  Hun,  486 ;  Tiers  v.  Tiers,  98  N.  Y.  573.) 

Parker,  Ch.  J.  Since  1828  the  Eevised  Statutes  have  in 
terms  prohibited  the  accumulation  of  the  rents  and  profits  of 
real  estate  and  of  the  income  of  personal  property,  except 
during  the  minority  and  for  the  sole  benefit  of  minors.  (1 
E.  S.  726,  sections  37,  38.)  The  last  sentence  of  section  38 
establishes  the  pen Jty  to  be  visited  upon  all  attempts  to  offend 
against  these  provisions,  and  reads  as  follows :  "  And  all  direc- 
tions for  the  accumulation  of  the  rents  and  profits  of  real 
estate,  except  such  as  are  herein  allowed,  shall  be  void."  The 
revisers,  in  their  report,  assigned  as  a  reason  for  limiting  the 
power  of  accumulation  to  one  of  the  three  cases  specified  in 
the  statute  of  39  and  40  George  III  (Ch.  98),  namely,  "  dur- 
ing  the  minority  of  any  person  or  persons  who,  under  the  deed 
or  will  directing  the  accumulation,  would,  if  then  of  full 
age,  be  entitled  to  such  rents  and  profits,"  that  "it  is  to 
the  period  last  indicated  that  the  revisers  propose  to  con- 
fine the  power  of  accumulation,  conceiving  that  this  restric- 
tion furnishes  the  most  effectual  means  of  guarding  against 
the  abuses  to  which  directions  of  this  nature  are  admitted 
to  be  liable,  and  believing  that  it  embraces  the  only  case 
in  which  the  purpose  of  the  accumulation  is  such  as  ought 
to  be  sanctioned,  namely,  for  the  benefit  of  infants  entitled 
to  the  next  eventual  estate."  The  purpose  of  the  revis- 
ers is  made  so  clear  by  their  report,  and  the  langtiage 
employed  by  them  in  drafting  sections  37  and  38  so  aptly 
expresses  that  purpose,  that  no  case  prior  to  this  one  can  be 
found  in  this  court  where  an  attempt  has  been  made  to  uphold 
a  trust  which  did  not  provide  that  the  accumulated  income 
should,  in  part  at  least,  be  used  for  the  benefit  of  minors. 
And  the  understanding  of  the  courts,  as  well  I  think  as  that 
of  the  legal  profession  generally,  as  to  the  effect  of  sections  37 
and  38,  found  expression  through  Judge  Andrews  in  the  case  of 
Pray  v.  liegeman  (92  N.  Y.  508-515)  as  follows  :  "  The  main 
purpose  of  tlie  thirty-seventh  section  of  the  statute  was  not  to 
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limit  the  term  of  accumulation  previously  permitted.  The 
legislature  intended  to  uproot  the  doctrine  that  the  rents  and 
profits  of  property  might  be  accumulated  and  the  enjoyment 
postponed,  with  a  single  exception. ''  The  learned  judge 
further  said :  "  The  statute  does  not  permit  an  accumulation 
of  the  rents  and  profits  of  land,  or  the  income  of  personal 
property  for  the  benefit  of  adults  for  any  period  of  time, 
however  short.  The  general  policy  of  our  law  favors  the 
greatest  freedom  of  alienation  of  property  consistent  with  the 
necessities  of  families,  and  the  making  of  reasonable  provision 
for  the  various  contingencies  which  may  be  expected  to  arise, 
requiring  the  postponement  of  the  vesting  of  estates,  and  the 
suspense  of  the  power  <rf  alienating  the  corpus  of  property 
is  permitted  only  within  narrow  limits.  But  the  right  to 
direct  the  accumulation  of  the  fruits  and  profits  of  property 
is  much  more  restricted  than  the  right  to  control  the  property 
itself.  It  is  permitted  only  in  a  single  case  and  fo7*  a  single 
purpose^  viz.,  during  minority,  and  for  the  benefit  of  the 
minor  during  whose  minority  the  accumnlation  is  directed." 
This  was  said  by  the  learned  judge  not  only  with  sections  37, 
38  and  55  before  him,  but,  as  appears  by  his  discussion  of  the 
cause,  having  in  mind  the  case  of  Hawley  v.  James ^  which 
we  shall  consider  later. 

In  the  Pray  case  the  will  provided  for  an  accumulation 
during  minority  and,  after  the  expiration  of  minority,  the  giv- 
ing of  the  income  arising  from  the  accumulated  fund  to  the 
minor  for  life,  the  principal  on  his  death  to  his  issne  or  over 
to  other  persons.  Other  attempts  have  been  made  to  thwart 
the  purpose  of  the  statnte  by  appearance  of  conformity  with 
its  provisions,  such  as  in  the  cases  of  Boynton  v.  Hoyt  (1 
Denio,  64) ;  KUpatrick  v.  Johnson  (15  N.  Y.  322),  and  Baa*- 
bov/r  V.  De  Forest  (95  N.  Y.  13),  but  without  avail ;  for  this 
court  has  ever  been  faithful  in  giving  full  force  and  effect  to 
both  the  letter  and  spirit  of  the  statute.  Only  two  cases 
beside  this  one  have  been  found  in  the  reports  of  this  state, 
where  it  has  been  held  that  a  trust  is  valid  which  permits  some 
part  of  the  rents  and  profits  of  the  real  estate  to  be  applied  in 
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payment  of  mortgages  thereon.  Those  cases  will  receive  con- 
sideration later  on,  for  our  next  step  is  to  inquire  whether  the 
trust  attempted  to  be  created  by  this  will  authorized  the  accu- 
mulation of  some  part  of  the  rents  and  profits  of  certain  real 
estate,  and  the  application  thereof  in  payment  of  an  indebt- 
edness of  the  testator  secured  by  mortgages  on  certain  parcels 
of  his  real  estate. 

The  will  was  executed  on  the  13th  day  of  January,  1896, 
and  in  July  following  the  testator  died,  leaving  a  widow  and 
four  children,  all  of  whom  were  of  full  age.  His  real  estate 
consisted  of  six  parcels  in  New  York  county  and  a  farm  in 
Saratoga  county.  If  all  of  the  real  estate  be  carried  into  the 
trust  under  the  sixth  clause  of  the  will,  as  appellant  contends, 
then  its  purpose  is  to  provide  that  the  net  rent,  income  and 
profits  of  real  estate  of  the  value  of  about  $206,000,  plus  the 
value,  which  has  not  been  proved,  of  the  farm  and  the  parcel 
known  as  No.  49  West  88th  street,  shall,  after  the  payment 
of  the  sums  directed  to  be  paid  to  the  widow  annually,  be 
devoted  to  the  payment  of  mortgages  aggregating  $46,500, 
one  of  which,  at  least,  a  mortgage  for  $25,000,  was  not  due  at 
the  time  of  the  death  of  the  testator.  If  the  factory  prop- 
erty and  the  Saratoga  farm  are  held  to  be  disposed  of  by  the 
third  and  fourth  provisions  of  the  will,  then  the  rent,  income 
and  profits  of  the  real  estate  devised  in  trust  are  of  the  value 
of  $156,000,  and  are  to  be  devoted,  after  the  payment  of  a 
certain  sum  annually  to  the  widow,  to  the  payment  of  interest 
and  principal  of  mortgages,  aggregating  $34,000. 

In  other  words,  the  scheme  of  this  provision  of  the  will  is 
to  increase  the  value  of  the  estate  from  $206,000  to  $252,500, 
if  one  construction  be  adopted,  and  if  the  other,  then  from 
$156,000  to  $190,000.  The  object  of  the  provision  is  to  have 
a  certain  portion  of  the  income  go  into  and  form  a  part  of  the 
estate  by  decreasing  the  burden  resting  upon  it,  thereby  inevi- 
tably increasing  the  capital  of  the  estate ;  and  if  such  object 
can  be  carried  out,  the  principal  of  the  estate  will  ultimately 
be  greater  than  at  present  by  $46,500  in  the  one  case  and  by 
$34,000  in  the  other.     The  result  aimed  at  is  precisely  the 
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same  as  if  the  testator  had  directed  that  the  surphis  income 
should  be  deposited  and  held  until  the  principal  of  the  estate 
should  be  divided  among  those  entitled  to  it  at  the  termination 
of  the  trust.  If  a  part  of  the  income  of  the  real  estate  of 
which  the  testator  died  seized  and  possessed  be  permitted  to 
be  devoted  to  the  payment  of  mortgages  thereon,  all  of  the 
income  may  be  devoted  to  such  purpose,  and  hence  it  will  be 
easy  for  a  man  desiring  to  postpone  the  division  of  his  estate 
as  long  as  possible  to  devote  all  of  his  estate  to  the  purchase 
of  income-producing  real  estate  having  a  substantial  equity 
over  and  above  the  mortgages  thereon,  and  apply  all  of  the 
surplus  income  arising  therefrom  during  two  lives  in  being  to 
the  reduction  of  the  principal  of  the  mortgages,  and  thus  turn 
over  at  the  end  of  the  trust  term  the  principal  of  his  estate, 
plus  the  accumulations  of  such  principal  during  a  compara- 
tively short  or  a  very  long  period,  dependent  of  course  upon 
the  length  of  life  of  the  survivor  of  the  two  persons  by  whom 
the  trust  term  is  measured.  For  example,  if  A.  should  buy  of 
B.  real  estate  of  the  value  of  $100,000,  paying  $50,000  on 
account  of  the  purchase  price  and  giving  a  long  term  mort- 
gage thereon  for  $50,000,  with  an  agreement  that  the  net 
income  of  the  property  might  be  applied  in  payment  of  the 
interest  on  the  mortgage  and  in  the  reduction  of  the  principal 
until  the  entire  principal  sum  should  be  paid,  and  should  then 
devise  the  real  estate  in  trust  with  directions  to  the  trustee  to 
thus  apply  the  income  during  the  lives  of  the  two  persons 
named  therein,  there  would  be  a  fair  chance  that  the  distribu- 
tion of  the  estate  would  be  postponed  until  the  mortgage  could 
be  paid  off  and  the  capital  of  the  estate  to  be  distributed  should 
have  been  increased  from  $50,000  to  $100,000.  While  the 
case  put  as  an  illustration  differs  in  detail  from  the  one  under 
consideration,  it  does  not  differ  in  principle,  and  if  the  one  is 
authorized  by  statute,  so  is  the  other. 

The  suggestion  that  a  restricted  meaning  should  be  given  to 
the  word  "  accumulation  "  as  used  in  the  statute,  which  would 
operate  to  make  it  ineffective  unless  the  trustees  be  directed 
to  retain  the  income  for  a  considerable  time  to  await  the  matur- 
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ing  of  mortgages,  has  no  support  either  in  the  judicial  history 
which  led  to  its  use  by  the  revisers  or  in  the  spirit  of  the 
statute  employing  it ;  but  it  should  be  said  in  passing  that  the 
mortgage  of  $25,000  did  not  become  due  until  some  time  after 
the  probate  of  the  will.  The  capacity  which  a  man  had  in 
England  under  the  common  law  to  lock  up  the  income  of  his 
estate,  whether  real  or  personal,  was  finally  carried  to  such 
extremes  that  a  will  was  made  in  1796,  by  which  a  testator 
devised  his  real  estate^  the  income  of  which  was  four  thousand 
pounds  per  annum,  and  his  personal  estate  estimated  at  half  a 
million  pounds  sterling,  to  trustees  to  accumulate  for  nine  lives, 
when  by  the  ordinary  chances  of  life  the  aggregate  would 
amount,  at  interest,  to  over  nineteen  million  pounds.  {Their 
lu88on  V  Woodford,  1  B.  &  P.  N.  K.  396 ;  S,  (7.,  4  Vesey,  227 ; 
11  Vesey,  112.)  This  will  contributed  its  part  toward  per- 
suading Parliament  of  the  wisdom  of  passing  the  act  to  which 
reference  was  made  when  citing  the  report  of  the  revisers  of 
our  statutes,  and  in  bringing  about  the  still  more  drastic  action 
on  the  part  of  the  legislature.  Tlie  meaning  which  the  word 
"  accumulation  "  has  in  course  of  time  come  to  have  in  our  law 
is  stated  in  the  Century  Dictionary  as  follows :  "  The  adding 
of  the  interest  or  income  of  a  fund  to  the  principal,  pursuant 
to  the  provisions  of  a  will  or  deed  preventing  its  being 
eoiypended.  The  law  imposes  restrictions  on  the  power  of  a 
testator  or  creator  of  a  trust  to  prohibit  thus  the  present 
beneficial  enjoyment  of  a  fund  in  order  to  increase  it  for  a 
future  genemtion." 

/  It  is  precisely  that  which  is  attempted  in  this  case,  namely, 
I  a  withholding  of  a  portion  of  the  income  from  present  bene- 
ficial enjoyment,  to  the  end  that  the  estate  may  be  augmented 
in  value,  and  thus,  at  the  termination  of  the  trust,  pass  to  those 
whom  the  testator  would  have  enter  into  the  enjoyment  of  it 
at  that  time.  Had  the  testator  intended  otherwise,  he  could 
readily  have  provided  for  satisfying  the  incumbrances  by  p. 
sale  of  one  or  more  of  tlie  parcels  of  real»estate  that  he  owned 
in  the  city  of  New  York.  It  was  all  marketable  real  estate, 
but  he  chose  not  to  sell  it,  and  instead  attempted  to  build  a 
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trust  on  a  plan  in  violation  of  the  letter  and  the  spirit  of  the 
statute  which  prohibits  the  swelling  of  an  estate  by  the  accu- 
mulation of  income,  except  for  the  benefit  of  minors  and  dur- 
ing their  minority.  The  books  will  be  searched,  I  think,  in 
vain  for  a  case  in  this  state,  prior  to  this  one,  in  which  it  is 
suggested  that  the  application  of  the  income  of  a  trust  estate 
in  the  payment  of  mortgages  does  not  constitute  an  accumu- 
lation, as  that  word  is  employed  in  the  statute.  The  other 
view  is  adopted  in  the  few  cases  in  which  the  question  was 
presented.  In  re  Fisher^s  Estate  (25  N.  Y.  Supp.  79)  Sur- 
rogate Ransom  had  up  for  consideration  a  will  empowering 
executors  to  pay  off  mortgages  by  applying  for  that  purpose 
lb%  of  the  net  income  of  the  estate,  and-  it  was  held  that  the 
trust  was  void,  because  in  violation  of  sections  37  and  38  of 
the  statutes.  The  learned  surrogate,  in  the  course  of  his  opin- 
ion, said  :  '^  The  application  of  a  part  of  the  income  of  the 
trust  estate  for  the  payment  of  mortgages  on  the  real  estate, 
forming  part  thereof,  is  invalid,  as  it  provides  for  an  accumu- 
lation of  such  income  for  a  purpose  hot  permitted  by  the  stat- 
ute. *  *  *  It  goes  into,  and  forms  part  of,  such  estate, 
and  increases  the  capital,  the  income  of  which  is  distributable 
under  the  trusts  in  the  will,  and  the  augmented  principal  ulti- 
mately. The  provision  is  in  effect  precisely  the  same  as  if  the 
testator  had,  in  so  many  words,  required  the  trustee  to  apply 
the  income  to  swell  the  principal  of  the  trust  fund."  Wella 
v.  WeUs  (30  Abbott's  New  Cases,  225)  was  a  suit  in  equity 
brought  for  the  construction  of  a  will,  the  second  clause  of 
which  in  part  provided :  "  But  if  there  is  not  enough  derived 
from  the  proceeds  of  said  sale  (referring  to  a  piece  of  property 
that  he  had  ordered  sold  for  the  payment  of  debts)  to  pay  all 
of  my  said  debts  (and  the  court,  in  construing  the  will,  held 
the  debts  thus  referred  to  were  debts  secured  by  mortgage 
upon  the  lands  affected),  that  then  for  my  said  executors,  or  the 
survivor  of  them,  to  apply  the  net  income  from  what  other 
property  I  may  die  possessed  of  towards  the  payment  of  said 
debts,  until  all  my  said  debts  are  paid  in  full."  This  is  held 
to  liave  been  in  violation  of  the  provisions  of  the  Ee  vised 
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Statutes  regulating  the  accumulation  of  rents  and  profits.  In 
the  Matter  of  Hoyt  (71  Hun,  13),  the  will  in  part  directed  the 
executors  to  lease  all  the  rest,  residue  and  remainder  of  the 
testator's  real  and  personal  property,  and  after  deducting 
the  taxes,  insurance  and  interest  on  mortgages  from  the  rents 
and  income  arising  therefrom,  to  deposit  the  balance  in  a 
savings  bank  in  order  to  create  a  fund  to  liquidate  or  help  pay 
off  an  indebtedness  against  the  estate,  and  this  is  held  to  have 
been  in  contravention  of  the  statute  and  void.  In  Matter  of 
Hay  den  (77  Hun,  219)  the  testator  did  not  provide  in  terms 
for  the  accumulfiCtiou  of  income,  but  in  carrying  out  the  pro- 
visions of  his  will  it  so  happened  that  there  was  a  small 
accumulation  of  income  from  securities  set  apart  for  the  pro- 
duction of  annuities,  and  the  question  presented  was  whether 
such  amount  of  income  should  have  been  paid  to  the  two 
daughters  of  testator  upon  the  division  of  the  estate,  or 
whether  it  should  be  held  as  principal  by  the  executors  of  the 
will  as  trustees  of  the  shares  of  the  daughters  under  the 
codicil,  and  it  is  held  in  an  opinion  written  by  Presiding  Jus- 
tice Van  Brunt  that  the  testator  "  had  no  power  *  *  *  by 
any  means,  direct  or  indirect,  to  prevent  the  absolute  vesting 
of  the  income  derived  from  his  estate  in  somebody,  and  he 
could  only  direct  any  portion  of  such  income  to  be  accumu- 
lated during  the  minority  of  the  owner  of  the  share  of  his 
estate  from  which  it  was  derived."  In  Matter  of  Rogers 
(22  App.  Div.  431),  Mr.  Justice  Cullen  tersely  stated  the 
proposition  in  these  words :  "  But  if  a  testator's  intent  is  to 
make  that  principal  which  is  income  in  the  case  of  a  trust  of 
the  nature  of  the  one  before  us,  such  intent  is  not  in  con- 
formity with  law,  but  in  express  contravention  of  it."  Other 
cases  in  which  it  is  assumed  without  discussion  that  such  a 
disposition  of  income  constitutes  an  accumulation  within  the 
meaning  of  the  statute,  will  be  referred  to  later  on,  when  I 
come  to  an  examination  of  the  cases  in  which  sections  37,  .38 
and  55,  and  their  relation  to  each  other  are  directly  considered. 
But  I  pass  from  the  consideration  of  the  question  whether 
there  was  an  accumulation  in  this*  case,  with  the  assertion 
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that  it  cannot  be  denied  that  the  will  provides  for  the  increase 
of  the  estate  from  the  rents,  income  and  profits  arising  there- 
from, and  it  none  the  less  provides  for  its  enhancement  from 
the  income  of  the  trnst  estate,  because  the  method  provided 
takes  the  form  of  an  extinguishment  of  indebtedness.  The 
statute  aims  to  prevent  such  a  disposition  of  an  estate  as  would 
deprive  some  one  of 'the  present  enjoyment  of  each  and  every 
dollar  of  the  net  income,  with  the  single  exception  of  minors, 
and  the  court  should  give  full  effect  to  the  statute,  and  not 
countenance  an  accumulation  of  income  by  indirection  where 
it  would  not  by  direction. 

We  come  now  to  the  section  which  is  put  forward  in  justifi- 
cation of  a  decision  that  not  only  opens  a  door  to  a  violation 
of  the  proviaons  of  sections  37  and  38,  but  points  out  a 
method  by  which  it  can  be  done  as  effectively  as  if  the  statute 
in  terms  permitted  the  investment  of  the  income  arising  from 
a  trust  estate  during  a  period  of  two  lives  in  being  in  the  pur- 
chase of  additional  real  estate.  The  method  may  not  be  quite 
as  convenient  of  execution,  as  it  requires,  on  the  part  of  the  tes- 
tator, in  his  lifetime,  other  action  than  that  of  simply  making  a 
will ;  but  it  is  fully  as  effective,  as  has  already  been  shown. 

Subdivision  2  of  section  55  of  the  Eevised  Statutes  (Vol.  1, 
p.  728)  is  relied  upon  as  creating  an  exception  to  the  rule 
established  by  the  statute  against  accumulations,  an  exception 
which,  if  allowed,  may  be  destructive  of  the  rule.  Section  66 
(now  section  76  of  the  Eeal  Property  Law)  reads  as  follows : 

"  Purposes  for  which  express  trusts  may  be  created. 

'^  An  express  trust  may  be  created  for  one  or  more  of  the 
following  purposes : 

"  1.  To  sell  real  property  for  the  benefit  of  creditors ; 

"  2.  To  sell,  mortgage  or  lease  real  property  for  the  benefit 
of  annuitants  or  other  legatees,  or  for  the  purpose  of  satisfy- 
ing any  charge  thereon ; 

"  3.  To  receive  the  rents  and  profits  of  real  property,  and 
apply  them  to  the  use  of  any  person,  during  the  life  of  that 
person,  or  for  any  shorter  term,  subject  to  the  provisions  of 
law  relating  thereto ; 
19 
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"  4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes,  and  within  the  limits, 
prescribed  by  law." 

It  is  under  the  second  subdivision,  which,  besides  giving 
authority  to  sell  and  to  mortgage  lands  for  the  benefit  of  lega- 
tees and  for  the  purpose  of  satisfying  any  charge  thereon, 
also  authorizes  the  leasing  of  lands  for  such  purpose,  that  the 
claim  of  the  right  to  receive  the  rents  and  profits  of  land  and 
to  apply  them  from  time  to  time  in  payment  of  any  charge  on 
the  land,  is  made.  It  will  be  noted  that  by  the  two  following 
subdivisions,  3  and  4,  the  trustee  is  specifically  authorized,  by 
3,  to  receive  the  rents  and  profits  of  lands,  to  apply  them  as 
they  are  received  in  the  first  case,  and,  by  4,  to  accumulate 
them  for  the  purposes  authorized  by,  and  within  the  limits 
prescribed  in,  the  first  article  of  the  title,  and,  while  subdivis- 
ion 2  does  not  in  terms  authorize  the  trustee  to  receive  the 
rents  and  profits  of  land,  it  is  sought  to  give  to  the  word 
"  lease  "  such  a  construction  as  will  import  into  the  subdvision 
that  authority.  In  other  words,  notwithstanding  two  of  the 
four  subdivisions  of  section  55  expressly  authorize  the  trus- 
tees to  receive  the  rents  and  profits  of  land,  while  the  other 
two  subdivisions  do  not,  but  instead  treat  of  the  leasing  of 
lands  precisely  as  of  their  selling  and  mortgaging,  it  is  pro> 
posed  to  give  to  the  word  "  lease  "  appearing  in  that  connec- 
tion, such  scope  and  effect  as  will  permit  the  creation  of  a 
trust  for  the  leasing  of  lands  by  which  there  can  be  an  accu- 
mulation in  violation  of  the  provisions  of  sections  37  and  38, 
to  which  subdivision  4  of  section  55  applies  ;  and  the  strong- 
est argument  ever  presented  in  support  of  that  contention  is 
made  by  the  learned  justice  who,  in  Becker  v.  Becker  (13 
App.  Div.  342-349),  says :  "  It  is  the  common  eulogium  of 
the  Bevised  Statutes  that  in  no  other  compilation  of  law  are 
technical  terms  and  words  of  art  used  with  more  precision  or 
as  appositely  as  in  that  work."  The  argument  by  which  the 
conclusion  is  reached  that  the  second  subdivision  authorizes 
the  creation  of  an  express  trust  for  the  purpose  of  the  accu- 
mulation and  application  of  the  rents  and  profits  of  land  in 
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payment  of  mortgages  or  other  charges  thereon,  is  in  brief 
that  the  word  '^  lease  "  must  be  given  its  strict  definition,  as  a 
contract  for  the  possession  and  profits  of  lands  and  tenements 
on  one  side  and  a  recompense  of  rent  or  other  income  on  the 
other,  and  as  the  reception  of  rent  is  the  fundamental  idea 
connected  with  a  lease,  and  the  relation  of  landlord  and  ten- 
ant must  be  established  in  order  that  the  landlord  may  receive 
the  rent,  it  follows  that  it  was  the  intention  of  the  revisers  in 
the  use  of  the  word  '^  lease  "  to  authorize  the  leasing  of  lands 
for  a  long  or  short  period  for  a  fixed  annual  rental,  or  to  work 
on  shares  with  authority  in  the  trustees  to  apply  the  net  rent, 
or  net  income,  or  profits  resulting  therefrom,  in  the  payment 
of  mortgages  or  other  liens  upon  the  whole  or  some  part  of 
the  real  estate  devised  in  trust.  It  must  be  conceded  that  if 
there  were  no  other  provisions  of  the  statute  bearing  directly 
or  indirectly  upon  the  subject  of  the  receipt  of  rents  and 
profits  of  lands  and  their  accumulation  than  is  to  be  found  in 
subdivision  2,  the  argument  to  which  I  have  referred  could 
not  well  be  met.  But  as  it  is,  we  find  that  by  giving  to  the 
word  '^  lease  "  that  full  force  and  effect  which  it  is  urged  can 
be  given,  it  necessarily  results  in  permitting  the  creation  of  a 
trust  by  which  may  be  increased  a  testator's  estate  by  adding 
to  its  capital  the  rents  and  profits  of  land  in  violation  not  only 
of  the  spirit,  but  of  the  express  letter  of  the  statute  as  found 
in  sections  37  and  38  of  the  same  title. 

Again  we  find  that  the  authorization  to  lease  lands  for  the 
benefit  of  legatees,  or  for  the  purpose  of  satisfying  any  charge 
thereon,  is  to  be  found  in  a  subdivision  which  is  in  all  other 
respects  (and  I  think  in  respect  to  leasing  as  well)  a  provision 
for  alienation,  and  not  for  the  suspension  of  the  power  of 
alienation.  The  trusts  therein  authorized  are  to  sell  land,  or 
Bome  interest  in  it,  the  land  descending  subject  to  the  execu- 
tion of  the  trust,  which  may  include  either  the  power  to  sell 
or  the  power  to  mortgage,  or  the  power  to  lease  for  a  gross 
sum  to  be  applied  by  the  trustee  for  the  benefit  of  legatees, 
or  in  satisfaction  of  any  charge  thereon.  In  that  connection, 
it  should  be  observed  that  the  two  following  subdivisions  pro- 
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vide  in  express  terms  that  the  trustee  should  receive  the  rents 
and  profits  of  lands,  and  it  is  significant  that  the  opening  sen- 
tence of  each  of  such  subdivisions  should  employ  that  lan- 
guage when,  in  the  second  subdivision,  there  is  no  suggestion 
that  the  power  to  receive  rents  and  profits  is  conferred. 
Again,  it  is  significant  that  whereas  sections  37  and  38  provide 
in  terms  for  an  accumulation  of  the  rents  and  profits  of  real 
estate  for  the  benefit  of  one  or  more  minors,  and  prohibit  the 
accumulation  of  such  rents  and  profits  for  any  other  purpose, 
the  fourth  subdivision  of  section  56  should  provide  that  an 
express  trust  may  be  created  for  that  purpose.  Thus,  the 
revisers  open  section  37  witli  an  authorization  for  "An 
accumulation  of  the  rents  and  profits  of  real  estate,"  and 
close  section  38  with  the  declaration :  "All  directions  for  the 
accumulation  of  the  rents  and  profits  of  real  estate,  except 
such  as  are  herein  allowed,  shall  be  void  ; "  while  subdivision 
4  of  section  55,  which  authorizes  an  accumulation  for  the  pur- 
poses expressed  in  sections  37  and  38,  empowers  the  trustee 
"  to  receive  the  rents  and  profits  of  lands."  A  careful  repe- 
tition of  the  quoted  words,  in  each  of  the  sections  37  and  38 
and  subdivision  4  of  section  56,  in  view  of  the  known  accu- 
racy of  the  revisers,  strongly  indicates  an  intention  to  exclude 
from  a  trust  to  mortgage,  sell  or  lease  lands,  the  right  to 
receive  the  rents  and  profits  of  lands. 

There  is  a  meaning  that  can  be  given  to  the  word  "  lease," 
in  the  connection  in  which  it  is  used,  which  will  make  all  of 
the  provisions  that  we  have  been  considering  harmonious,  and 
give  to  sections  37  and  38,  prohibiting  an  accumulation  of 
income,  except  for  the  benefit  of  minors,  their  full  force  and 
eflFect;  and  it  would  seem  as  if  it  were  the  plain  duty  of  the 
court  to  so  construe  the  statute  as  to  harmonize  the  several 
provisions  and  at  the  same  time  effectuate  the  general  policy  of 
the  statute.  The  sense  in  which  the  word  "  lease  "  is  employed 
cannot  be  better  portrayed  than  in  the  language  of  Presiding 
Justice  Van  Brunt  in  Cowen  v.  liinaldo  (82  Hun,  479- 
485) :  "  The  evident  intention  of  the  statute  was  the  creation 
of  a  trust  to  sell  land  and  receive  the  proceeds  thereof  for 
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the  benefit  of  creditors,  or  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon,  to  mortgage 
land  and  receive  the  proceeds  thereof  for  the  benefit  of 
legatees  or  for  the  purpose  of  satisfj'ing  any  charge  thereon, 
and  to  lease  lands  for  a  given  sum  which  the  trustee  is  to 
receive  for  the  benefit  of  legatees,  or  for  the  purpose  of  sat- 
isfying any  charge  on  said  land,  the  fee  of  the  land  descend- 
ing." That  construction  seems  to  me,  in  view  of  the  other 
provisions  of  the  statute,  the  natural  one,  and,  therefore,  the 
one  that  should  be  adojSted. 

I  come  now  to  a  consideration  of  the  cases  bearing  upon 
this  question.  The  first  case  is  that  of  Hawley  v.  Jcmiea  (16 
Wend.  62).  It  was  decided  in  1836,  some  eight  years  after 
the  enactment  of  the  Revised  Statutes.  It  is  there  held  that 
subdivisions  1  and  2  of  section  65  provide  for  a  trust  for 
alienation  for  the  purpose  of  paying  debts  and  legacies  and 
charges  on  real  estate,  but  not  for  a  trust  to  receive  the  rents 
and  profits  of  lands  devised  to  trustees.  Judge  Bbonson 
says  in  the  course  of  the  discussion :  "  There  may  be  some 
difficulty  in  ascertaining  why  the  word  lease  was  inserted  in 
Uie  second  subdivision,  and  if  we  attach  to  it  all  the  conse- 
quences which  may  be  deduced  from  the  common-law  doctrine 
iu  relation  to  the  power  of  making  leases,  it  will  include  the 
right  to  take  rents  and  profits.  But  that  consequence  will  not 
follow  in  this  case,  for  the  reason  that  it  would  be  against  the 
manifest  intent  of  the  legislature ;  and  it  is  one  of  the  first 
and  most  impoi*tant  rules  of  interpretation,  that  a  statute  shall 
be  so  construed  as  to  carry  into  efEect  the  intent  of  the  law- 
makers. *  *  *  The  first  subdivision  authorizes  a  trust 
*  to  9eU  lands  for  the  benefit  of  creditors.'  This  is  a  trust  for 
alienation,  and  it  would  have  been  absurd  to  subject  it  to  a 
provision  against  perpetuities.  The  second  subdivision  is  of 
the  same  character.  It  authorizes  a  trust  to  '  sell^  mortgngeov 
lease  lands  for  the  benefit  of  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon.'  A  martgage  is  one  mode  of 
aliening  the  estate  or  a  portion  of  it  equal  in  value  to  the 
mortgage  debt.    In  this  case  as  well  as  where  an  absolute  fee 
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is  transferred,  the  trust  is  at  an  end  the  moment  the  convej- 
ance  is  executed,  so  far  as  relates  to  any  power  over  the  estate. 
The  trustee  has  no  further  oflBice  to  perform  but  that  of 
making  the  proper  application  of  the  money.  There  is  no 
suspense  of  the  power  of  alienation,  and  it  would  therefore 
be  idle  to  provide  any  safeguard  against  perpetuity.  Was  the 
word  lease  in  this  connection  used  for  the  purpose  of  author- 
izing a  trust  of  a  diflEerent  character  ?  I  think  not.  *  *  * 
If  there  is  any  possible  way  in  which  the  power  to  lease  can 
be  exercised  without  suspending  alienation,  effect  can  be  given 
to  every  word  in  the  subdivision  without  contravening  the 
manifest  intent  of  the  legislature.  It  is  a  power  to  make 
leases  for  the  benefit  of  legatees,  and  I  see  no  objection  to 
demising  the  land  directly  to  the  legatee  at  a  nominal  rent  for 
a  period  long  enough  to  satisfy  the  legacy :  or  in  the  case  of  a 
charge  on  the  land,  leasing  it  directly  to  the  person  entitled 
to  the  debt  for  a  term  which  will  satisfy  the  charge.  It  may 
also,  I  think,  be  leased  to  a  third  person,  reserving  the  rent  to 
the  legatee  or  person  having  the  charge." 

The  opinion  of  Judge  Bronbon  in  that  case,  written  as  it 
was  shortly  after  the  enactment  of  the  Revised  Statutes  and 
showing  as  it  does  careful  consideration  of  the  subject,  has 
generally  been  regarded  as  the  correct  construction  of  those 
sections  and  as  conclusive  upon  the  subject.  About  eight 
years  later  the  chancellor  in  Parks  v.  Parks  (9  Paige  Ch. 
107),  had  before  him  for  consideration  a  will  which  involved 
many  interesting  questions  and  among  the  numerous  provis- 
ions considered  was  one  devising  to  a  trustee  in  trust  certain 
lots,  from  the  rents  and  profits  of  which  he  was  directed  to 
pay  the  interest  on  the  incumbrances,  and  use  the  profits  and 
income  for  the  support  of  cestuis  que  triist^  and  to  employ  as 
much  as  should  not  be  required  for  that  purpose  in  the  reduc- 
tion of  the  principal  of  the  incumbrances.  The  chancellor, 
without  referring  to  Haioley  v.  James  {supra)  and  without 
argument,  says  :  "  The  Revised  Statutes  also  have  authorized 
the  creation  of  an  express  trust  to  lease  lands  for  the  purpose 
of  satisfying  a  charge  thereon.     The  authority  of  the  trustee, 
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therefore,  to  pay  the  interest  of  the  incambrances  out  of  the 
rents  and  profits  of  these  lots  in  the  iirst  place,  and  to  apply 
80  much  of  those  rents  and  profits  as  might  be  spared  from 
the  support  of  the  oesPuis  que  trusty  to  rednee  the  principal 
of  the  incumbrance  on  their  respective  lots,  was  therefore 
yalid;  and  should  be  carried  into  effect,  according  to  the 
intention  of  the  testator." 

The  subject  was  not  otherwise  considered,  and  in  view  of 
the  elaborate  discussion  of  the  question  when  it  was  before 
the  court  in  Hawley  v.  Ja/mea^  it  would  seem  as  if  that  ques- 
tion had  not  been  the  subject  of  debate  by  the  counsel  who 
appeared  before  the  chancellor  and  that  his  disposition  of  it 
was  one  of  first  impression.  It  is  true  that  the  decbion  in 
the  Parka  case  was  subsequently  aflSirm^d  by  the  Court  of 
Errors  (see  foot  note,  9  Paige  Chan.  Rep.  127).  But  we 
have  no  evidence  that  this  question  was  the  subject  of  contest 
on  review.  It  is  now  said  that  the  rule  laid  down  by  the 
chancellor  in  Pa/rha  v.  Parka  was  adopted  by  this  court  in 
Leggett  v.  Perhma  (2  N.  Y.  297),  and  Van  Schuyver  v.  Mid- 
ford  (69  N.  T.  426).  But  as  we  read  those  decisions  no  such 
question  was  involved.  In  Leggett  v.  Perkina  the  inquiry 
was  whether  a  trust^to  receive  the  rents  and  profits  of  lands 
and  pay  them  to  a  trifstee,  could  be  sustained  under  the  third 
subdivision  of  section  55,  which  authorizes  a  trust  to  receive 
the  rents  and  profits  of  land  and  to  apply  them  to  the  use  of 
any  person.  Upon  that  question  Pa/rka  v.  Parka  was  cited 
with  approval,  but  that  in  nowise  constituted  an  approval  of 
all  the  other  questions  passed  upon  by  the  chancellor  in  that 
case. 

In  Yam»  ScJmyver  v.  Mulford  {mprd)  the  will  of  M.  gave 
to  his  wife  the  rent,  income  and  profits  of  his  estate  during 
her  life,  and  if  they  were  insuflScient  for  her  support,  he 
directed  his  executor  and  trustee  to  pay  to  her  from  the  body 
of  the  estate  what  should  be  necessary  from  time  to  time,  and 
in  another  clause  he  directed  that  after  the  death  of  his  wife 
the  rents,  income  and  profits  should  be  paid  to  his  two  daugh- 
ters during  life,  after  whose  death  the  estate  was  devised  to 


152  Hasoall  v.  Kino.  [Feb., 

Opinion  of  the  Court,  per  Parksr,  Ch.  J.  [Vol.  1(18. 

the  issue  of  his  said  danghters.  Parks  v.  Pa/rka  was  cited 
upon  the  question  presented  by  that  will,  but  it  has  no  bear- 
ing upon  the  question  we  are  now  considering.  In  Cawen  y. 
Sinaldo  (supra)  the  very  question  now  before  us  was  under 
consideration,  and  the  court,  upon  the  authority  of  Hawley  y. 
JameSy  and  in  a  very  careful  opinion  by  the  presiding  justice 
of  the  court,  holds  that  a  trust  providing  for  the  collection  of 
rents,  income  and  profits  of  real  estate,  and,  after  the  payment 
of  certain  legacies  and  the  interest  on  mortgages,  the  applying 
of  the  remainder  of  the  rents,  together  with  the  income  and 
principal  of  the  personal  estate,  to  the  paying  off  and  discharg- 
ing of  the  principal  of  mortgages  on  the  real  estate,  was  void. 
In  Becker  v.  Becker  (13  App.  Div.  342)  the  court  refused  to 
follow  this  decision  of  the  General  Term  and  that  in  Sdwley 
y.  JameSy  and  elected  instead  to  treat  the  paragraph  which  I 
have  quoted  from  the  long  opinion  of  the  chancellor  in  the 
Parks  case  as  settling  the  question  adversely  to  the  decisions 
preceding  and  following  it.  The  decision  was  made  by  a 
divided  court  and  was  not  required,  as  I  have  attempted  to 
show,  by  the  de'cisions  which  have  preceded  it.  The  decision 
under  review  was  made  by  the  same  court,  which  relied 
principally  upon  its  previous  decision  in  Becker  v.  Becker. 

I  have  thus  referred  to  all  of  the  cases  to  which  our  atten- 
tion has  been  called,  in  which  the  question  up  for  decision 
was  directly  involved,  and  it  is  apparent  that  this  court  is  at 
liberty,  to  say  the  least,  to  construe  the  statutes  in  accordance 
with  the  reasoning  of  Judge  Bronson  in  HawUy  v.  James^ 
which  not  only  results  in  producing  harmony  between  sections 
37,  38  and  55,  but  enables  the  statute  to  work  out  that  policy 
which  the  revisers  intended,  a  policy  which  in  their  wisdom 
was  deemed  for  the  public  good  and  which  has  not  since  been 
seriously  challenged. 

But  it  does  not  follow  that  the  entire  trust  should  be  held 
to  be  void  because  of  the  direction  to  unlawfully  accumulate 
a  part  of  the  income.  The  rule  is  that  where  there  are  two 
trust  objects,  one  of  which  is  principal  and  the  other  altema^ 
tive,  and  the  latter  only  is  void,  the  principal  trust  may  stand 
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and  the  other  fall.  {Schettler  v.  Smithy  41  N.  Y.  328 ;  Tiers 
V.  Tiers,  98  id.  568 ;  Cross  v.  U.  8.  Trust  Co.,  131  id.  330.) 
That  rule  is  applicable  to  this  situation  and  shonld  govern  it. 
The  primary  object  of  this  testator,  by  the  creation  of  this 
trust,  was  to  provide  an  income  for  his  wife,  the  accumulation 
for  the  purpose  of  paying  the  mortgages  being  secondary. 
Indeed,  nothing  was  to  be  applied  in  payment  of  the  mort- 
gages until  after  the  sum  named  by  the  testator  should  in  each 
year  be  paid  in  full  to  his  wife,  the  disposition  of  the  balance 
being  a  mere  ulterior  contingent  direction,  entirely  distinct 
from  the  primary  trust.  That  being  so,  the  former  is  sepa- 
rable from  the  primary  trust  and  will  not  be  allowed  to 
invalidate  it,  and  after  the  purposes  of  the  primary  trust  have 
been  satisfied,  the  surplus  income  must  be  distributed  among 
those  entitled  to  the  next  eventual  estate. 

In  all  other  respects  we  agree  with  the  views  expressed  in 
the  opinion  written  at  the  Appellate  Division. 

The  judgment  should  be  so  modified  as  to  accord  with  this 
opinion,  and  as  thus  modified  affirmed,  with  costs  to  the 
appellants  in  all  courts,  and  to  the  respondent  in  this  court, 
payable  out  of  the  estate. 

Vanh,  J.  I  concur  in  the  result,  because  the  will  directs 
the  application  of  rents,  arising  from  lands  not  mortgaged,  in 
payment  of  mortgages  upon  other  lands,  in  violation  of 
section  56  of  the  Statute  of  Uses  and  Trusts,  which,  in  my 
opinion,  authorizes  the  leasing  of  lands  in  the  usual  way,  but 
for  the  purpose  only  of  satisfying  any  charge  upon  the  par- 
ticular lands  leased.  I  do  not  agree  with  the  conclusion  of 
the  chief  judge  that  a  valid  trust  cannot  be  created  to  lease 
lands,  in  the  ordinary  sense  of  the  word  "  lease,"  for  the  pur- 
pose of  discharging  liens  upon  the  specific  lands  directed  to 
be  leased.  I  feel  bound  to  follow  the  later  case  of  Parks  v. 
Pwrhs  (9  Paige,  107),  where  the  question  was  before  the  court 
and  was  necessarily  decided  by  the  chancellor  and,  on  appeal 
from  his  decree,  by  the  Court  of  Errors  also,  rather  than  the 
earlier  case  of  Hawley  v.  Jaines  (16  Wend.  62),  where  the 
20 
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question,  although  ably  discussed  in  one  of  the  live  opinions 
delivered,  was  not  before  the  court,  and  no  opinion  was 
adopted  by  the  court. 

Gray,  O'Brien  and  Bartlett,  JJ.,  concur  with  Parker, 
Ch.  J.  Martin,  J.,  concurs  in  result,  and  Vann,  J,,  concurs 
in  memorandum ;  Haight,  J.,  dissents. 

Judgment  accordingly. 
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= Jttlitts  F.  Krfg,  Respondent  v.  John  Pftass  et  aL,  Appellants. 

h  77  AD^lO 

d  78  AD*  80  1.  Libel —Article  Replectinq  on  Physician  Libelous  per  se.    An 

78  AD*  81       article  in  a  Polish  newspaper,  concerning  a  physician  and  druggist  largely 

j  78  AD^  8o  patronized  by  Poles  among  whom  the  paper  circulates,  is  libelous  upon 
its  face,  where  it  refers  to  his  profession  and  business,  calls  him  a  block- 
head or  fool,  and  appeals  to  the  Poles  not  to  trust  themselves  or  their 
families  to  his  professional  care  when  he  so  hated  them  that  he  would  not 
help  them  if  he  could. 

2.  Punitive  Damaqes  —  When  not  Recoverable.  Punitive  dam- 
ages cannot  be  recovered  in  an  action  for  libel  for  general  malice,  but 
only  for  such  particular  malice  as  existed  when  the  libel  was  published 
and  which  had  some  influence  in  causing  its  publication. 

3.  Malice  of  One,  when  not  Imputable  to  Other  Defendants. 
In  an  action  for  libel  against  several  defendants,  the  malice  of  one  defend- 
ant cannot  be  imputed  to  the  others  without  connecting  proof. 

4.  Recovery  of  Punitive  Damages  against  All  for  the  General 
Malice  of  One  of  the  Defendants.  Where,  in  an  action  against  sev- 
eral defendants  for  libel,  to  recover  damages  for  the  publication  of  an 
article  libelous  par  «d,  each  of  the  defendants  testifies  that  he  had  no  malice 
or  ill-will  toward  the  plaintiff,  and  the  latter,  in  order  to  show  express 
malice,  justifying  a  recovery  of  punitive  damages,  is  permitted  to  prove 
as  against  all,  that  several  years  before  the  publication,  one  of  them,  who 
knew  nothing  about  the  article  until  after  it  had  been  published,  had 
made  statements  expressing  contempt  and  ill-will  for  the  plaintiff,  never 
heard  by  or  communicated  to  the  other  defendants  before  the  publication, 
a  judgment  recovered  against  all  must  be  revei'sed,  as  the  general  malice 
proved  neither  caused  nor  prompted  the  publication  of  the  libel,  and  has, 
as  it  must  be  presumed,  entered  into  the  verdict  against  all  in  violation  of 
the  rights  of  each. 

Krug  V.  Pita&s,  16  App.  Div.  480,  reversed. 

(Submitted  January  29,  1900;  decided  February  27,  1900.) 
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Appbal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  17,  1897,  aifirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

This  is  an  action  to  recover  damages  alleged  to  have  been 
caused  by  the  publication  of  an  article  concerning  the  plain- 
tiff in  a  newspaper  published  in  the  Polish  language  at  the 
city  of  Buffalo,  known  as  "  Polak  W.  Ameryce,"  or  the  Pole 
in  America.  The  defendant  Pitass  was  the  proprietor  of  said 
newspaper,  the  defendant  Slisz  the  editor,  and  the  article  in 
question  was  a  communication  signed  by  the  other  defendant, 
8meja. 

The  plaintiff,  a  practicing  physician,  kept  a  drug  store  in 
the  Polish  section  of  Buffalo,  and  was  largely  patronized  by 
the  people  of  that  nationality,  among  whom  said  newspaper 
was  widely  circulated.  On  the  23rd  of  February,  1894,  the 
communication  in  question  was  published  in  the  Polish  lan- 
guage, and,  as  translated  by  a  witness  for  the  plaintiff  upon 
&e  trial,  was  as  follows : 

"  Buffalo,  New  York. 
"  Rbspeotable  Sies  : 

"  Excuse  me  for  the  trouble  I  do  you,  but  I  must  complain 
of  a  certain  Dutchman  doctor  who  lives  from  the  Poles,  dwells 
among  them,  and  that  which  he  is  and  which  he  has,  he  has 
the  Poles  to  thank  for.  However,  at  every  opportunity,  he 
scorns  them  and  talks  about  them  in  a  contemptible  manner. 
I  will  now  tell  you  of  a  certain  incident  of  which  I  have  been 
a  witness.  It  was  on  the  evening  of  the  3rd  or  4th  of  Febru- 
ruary,  this  year,  that  I  met  Dr.  Krug  at  the  corner  of  Broad- 
way and  Kuempel  street.  After  the  shake  of  hands  I  asked 
him  about  the  health  of  one  of  the  members  of  our  society, 
asking  him  to  tell  me  the  truth,  whether  he  really  is  sick. 
Dr.  Krug  got  so  mad  about  it  that  he  began  to  holler  as  if  the 
devils  were  skinning  him,  and  abused  the  Poles  for  all  the 
world  stands.  He  hollered  that  the  Poles  are  a  damned  cattle, 
a  confounded  nation,  scoundrels,  loafers,  sows,  and  so  on. 
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Seeing  that  the  Da^ichman  was  furious  with  madness,  I  called 
his  attention  that  he  be  more  careful  in  his  words,  for  that  can 
hurt  him  very  much.  Dr.  Krug  answered  me,  *  I  don't  care 
for  the  Poles.  I  can  get  along  without  them,  and  you  can  go 
to  the  devil.'  This  what  I  have  said  about  I  can  corroiborate 
under  oath,  and  I  wish  to  be  responsible  for  it.  Now,  I  recall 
myself  to  all  the  Polish  societies  and  all  the  Poles  of  Buffalo 
that  they  consider  whether  we  can  allow  to  be  so  disrespected 
by  such  a  first  or  second  fool  as  Dr.  Krug.  Can  we  trust 
ourselves  and  our  families  under  the  care  of  such  a  man  when 
Dr.  Krug  so  hates  the  Poles  that  he  could  drown  each  one  in 
a  spoon  of  water?  A  universal  contempt  should  meet  this 
scoundrel  who  does  not  know  that  the  Poles  are  just  as  good 
and  maybe  better  citizens  than  Dr.  Krug.  Such  people  as  the 
latter  brings  disgrace  not  only  to  their  own  nationality,  but 
also  all  the  American  citizens.  It  would  be  a  great  time  that 
the  Poles  of  Buffalo  be  convinced  what  kind  of  an  enemy  to 
them  Dr.  Krug  is. 

"  MAECEL  SMEJA, 

"  1060  Broadway, 
"  President  of  the  St  Joseph  Society. ^^ 
"  The  above  correspondence  Marcel  Smeja  signed  in  our 
presence  and  said  he  would  be  responsible  for  it. 

"J.  M.  KOZAN. 
"M.  WOJCIESHOWSKL" 

The  translation  given  by  a  witness  for  the  defendants  was 
substantially  the  same  except  that  it  spoke  of  the  plaintiff  as  a 
"  German  Doctor "  instead  of  a  "  Dutchman  Doctor,"  and 
toward  the  close  of  the  article  the  version  was  a3  follows  : 

"  Now  I  call  myself  to  all  the  Polish  Societies  and  to  all  the 
Poles  in  Buffalo,  whether  we  should  allow  such  a  first  better 
blockhead  or  fool,  as  Dr.  Krug,  whether  to  such  a  man  we 
can  entrust  ourselves  and  our  families  to  cure,  when  Dr.  Krug 
so  hates  the  Poles  that  he  would  drown  them  in  a  spoon  of 
water.  Universal  contempt  should  meet  such  a  good  for 
nothing  or  fellow,  who  does  not  know  that  the  Poles  are  as 
good  or  better  citizens  than  Dr.  Krug,  for  such  a  man  as  the 
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last  brings  disgrace  not  only  to  their  own  nationality,  but  the 
whole  American  Public.  It  will  be  time  that  Poles  in  Buffalo 
should  learn  how  great  an  emeny  of  theirs  is  Dr.  Krug." 

"  Drowning  a  man  in  a  spoonful  of  water,"  as  the  witnesses 
on  both  sides  testified,  is  a  Polish  expression  meaning  that  the 
person  spoken  of  ^^  would  do  anything,  but  not  heal,"  or  that 
"  he  would  not  hurt  or  help  a  man  if  he  could." 

The  defendants  answered  separately,  admitting  the  publica- 
tion, but  denying  the  accuracy  of  the  translation  as  alleged  in 
the  complaint.  Each  denied  that  he  acted  through  malice 
and  pleaded  as  a  justification  that  the  article  was  true. 

Upon  the  trial  it  appeared  that  the  plaintiff  had  given  to  a 
member  of  a  benevolent  society,  of  which  the  defendant  Smeja 
was  president,  a  certificate  that  he  was  ill  so  as  to  enable  him 
to  obtain  "  a  sick  benefit ; "  that  on  the  2nd  of  February,  1894, 
the  plaintiff  met  Smeja,  who  inquired  about  the  illness  of  this 
man  and  a  controversy  arose  between  them,  during  which,  as 
it  was  claimed,  the  plaintiff  abused  the  Polish  people  and  this 
led  to  the  preparation  of  the  article,  by  Smeja,  who  took  it  to 
Slisz,  the  editor,  vouched  for  its  accuracy  and  requested  him 
to  publish  it.  It  was  then  published  by  direction  of  the  edi- 
tor, without  the  knowledge  of  the  defendant,  Pitass,  who  had 
nothing  to  do  with  the  publication,  except  that  he  owned  the 
newspaper. 

Each  of  the  defendants  testified  that  he  had  no  malice  or 
ill-will  toward  the  plaintiff.  The  defendant  Pitass,  on  crpss- 
examination,  swore  that  he  never  had  any  ill-feeling  toward 
the  plaintiff,  and  never  told  any  one  that  he  was  going  to  run 
him  out  of  town. 

The  plaintiff  was  allowed  to  show,  under  objection  and 
exception,  in  due  form,  that  four  or  five  years  before  the  com- 
munication was  published  the  defendant  Pitass  said  the  plain- 
tiff '^  was  no  doctor,  as  far  as  he  knew  about  him,  and  he 
thought  he  could  cure  cattle  or  pigs,  or  something  of  the  kind, 
but  not  people,  and  that  this  place  in  Buffalo,  here,  is  no  place 
either  for  him  or  the  man  from  Fillmore  Avenue,"  and  that 
he  would  not  be  very  long  in  Buffalo.    This  evidence,  although 
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oflEered  in  rebuttal,  was  received,  according  to  tHe  declaration 
of  the  trial  judge,  "as  direct  evidence  on  the  question  of 
malice." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$6,250,  and  the  judgment  entered  thereon  having  been 
affirmed  in  the  Appellate  Division,  by  a  divided  vote,  the 
defendant  appealed  to  this  court. 

John  W.  Fisher  for  appellants.  The  article  proven  whb  not 
libelous  ^^7*  se  and  no  special  damages  being  alleged  or  proven 
plaintiff  was  not  entitled  to  recover.  {Sanderson  y.  CaldweUy 
45  N.  T.  400;  More  v.  Bennett,  48  N.  T.  472;  Foot  v. 
Brown,  8  Johns.  64 ;  Camp  v.  Martin,  23  Conn.  86 ;  Win- 
clieU  V.  Argus  Co.,  69  Hun,  359  ;  Odgers  on  Slander  &  Libel, 
64 ;  Starkie  on  Slander  &  Libel,  110.)  The  court  erred  in 
directing  the  jury  that  the  article  attacked  the  reputation  of 
the  plaintiff  as  a  doctor  and  was,  therefore,  libelous  per  se. 
(Starkie  on  Slander  &  Libel,  110 ;  Odgers  on  Slander,  64 ; 
OaJdey  v.  Farrmgton,  1  Johns.  Cas.  130 ;  Van  Tassel  v. 
Capron,  1  Den.  250 ;  Sanderson  v.  CaMweU,  45  N.  Y.  398.) 
The  court  erred  in  admitting  under  objection  and  exception 
proof  of  ill-will  previously  felt  by  certain  of  the  defendants 
and  not  by  others.  (Starkie  on  Slander  &  Libel,  465 ;  Cla/rk 
V.  Newsam,  1  Exch.  131 ;  Heame  v.  De  Yov/ng,  119  Cal. 
670  ;  Dyett  v.  Hyman,  129  N.  Y.  351 ;  Robertson  v.  Wylde^ 
2  M.  &  E.  2  ;  Eviston  v.  Cramer,  57  Wis.  570 ;  Bradley  v. 
Cramer,  66  Wis.  297 ;  Haines  v.  Schultz,  50  N.  J.  L.  481 ; 
McCarthy  v.  Der  Armitt,  99  Penn.  St.  83  ;  Rvddlestcn  v. 
West  BeUevue,  111  Penn.  St.  123.) 

Leroy  Andrus  for  respondent.  The  article  is  in  itself  of  so 
injurious  a  character  that  the  law  presumes  a  general  loss  or 
damage  as  a  consequence  of  its  publication,  and  no  proof 
thereof  was  required,  but  the  plaintiff  still  had  the  right  to 
give  such  proof  under  the  allegations  of  the  complaint 
{Edsall  v.  Brooks,  2  Kobt.  29 ;  Moore  v.  M.  Nat  Bank,  123  N. 
Y.  420 ;  Oibson  v.  Williams,  4  Wend.  320 ;  Ha/rtman  v.  M.  J. 
Assn.,  46  N.  Y.  S.  R  188 ;  Sanderson  v.  Oakhoell,  46  N,  Y. 
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398  ;  Moore  v.  Francis,  121 N.  Y.  199 ;  Gates  v.  JV.  Y.  R.  Co., 
155  N.  Y.  237 ;  Gideon  v.  Dwyer,  87  Hun,  249 ;  Stokes  v. 
Stokes,  76  Hun,  314 ;  Chiatovich  v.  Hanchett,  88  Fed.  Eep.  877.) 
Where  in  an  action  for  libel  brought  against  several  defendants 
each  testifies  that  he  always  entertained  friendly  feelings  towards 
the  plaintiff,  or  that  he  never  entertained  ill-feelings  towards 
him,  evidence  is  competent  for  the  purpose  of  contradiction  by 
showing  that  some  or  all  of  them  expressed  unfriendly  senti- 
ments at  some  time  prior  to  the  publication.  {S.  Nat.  Bank 
V.  Dix,  23  N.  Y.  Wkly.  Dig.  367 ;  Beuerlien  v.  O'Leary,  149 
K  Y.  88;  Wright  v.  Nosi/rand,  94  N.  Y.  41*;  Simr  y. 
Oragvny  24  Hun,  177 ;  Hotchkiss  v.  G.  F.  Ins.  Co.,  5  Hun, 
90 ;  Ba/rrett  v.  Long^  3  H.  L.  Cas.  414 ;  Harmon  v.  Harmon, 
61  Me.  233  ;  Pearson  v.  Lemaitre,  5  M.  cfe  G.  700 ;  McDer- 
moU  V.  JE  Journal,  43  N.  J.  L.  494;  SchuUz  r.  T.  A.  R.  R. 
Co.,  89  N.  Y.  242.) 

Yank,  J.  The  article  in  question,  according  to  either  trans- 
lation, was  libelous  upon  its  face,  because  it  charged  the  plain- 
tiff with  a  want  of  professional  ability  and  integrity  and  thus 
endangered  the  gain  derived  from  his  vocation.  (^Cruik- 
shcmk  V.  Gordon,  118  N.  Y.  178 ;  Mattice  v.  Wilcox,  147  N, 
Y.  624 ;  Flood  on  Libel  &,  Slander,  114.)  Eeferring  to  him 
as  a  physician,  it  called  him  a  blockhead  or  fool,  and  appealed 
to  all  the  Poles  in  Buffalo  not  to  intrust  themselves  or  their 
families  to  his  professional  care,  when  he  so  hated  them  that 
he  would  not  help  them  if  he  could.  The  words  used  had  a 
direct  relation  to  his  business  and  assailed  him  in  his  capacity 
as  a  physician.  They  touched  his  profession,  because  they 
held  him  out  as  unworthy  of  employment  and  appealed  to  his 
old  patients  to  no  longer  employ  him.  Calling  a  physician,  as 
such,  a  blockhead  or  fool  necessarily  reflects  upon  his  ability 
to  practice  medicine,  and  speaking  of  him  as  so  influenced  by 
hatred  toward  his  patients  that  he  would  not  heal  them,  nec- 
essarily reflects  upon  his  integrity  as  a  physician.  "To 
impute  dnncehood  or  want  of  scholarship  to  a  member  of 
either  of  the  learned  professions  touches  his  profession.'' 
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(Cooke's  Law  of  Defamation,  18 ;  Peard  v.  JoneSy  Cro.  Car. 
382.)  The  reflection  was  not  simply  upon  the  character  of 
the  plaintiff  as  a  man,  but  upon  his  character  as  a  physician, 
for  it  imputed  a  want  of  those  qualifications  which  attract 
patronage  and  are  essential  to  the  calling.  It  tended  to 
undermine  him  in  the  confidence  of  the  community,  which  is 
the  foundation  of  professional  success.  The  article  was 
actionable  without  proof  of  any  damages,  for  the  law  imputes 
malice  to  the  defendants  and  presumes  that  damages  were 
sustained  by  the  plaintifE  from  the  hare  act  of  publication. 
{Sanderson  v.  Caldwell^  45  N.  Y.  398;  Van  Tassel  v. 
Capron^  1  Den.  250 ;  13  Am.  &  Eng.  Encyc.  of  Law,  312.) 

While  the  plaintiflE  was  thus  entitled  to  recover  on  account 
of  implied  malice,  his  damages,  without  further  proof,  would  be 
limited  to  such  an  amount  as  would  fairly  compensate  him  for 
the  actual  injury  sustained.  In  order  to  recover  punitive 
damages,  also,  it  was  necessary  for  him  to  furnish  evidence  of 
express  malice,  or  malice  in  fact,  as  distinguished  from  malice 
implied.  Implied  malice,  in  an  action  for  libel,  consists  in 
publishing,  without  justifiable  cause,  that  which  is  injurious 
to  the  character  of  another.  It  is  a  presumption  drawn  by 
the  law  from  the  simple  fact  of  publication.  Express  malice 
consists  in  such  a  publication  from  ill-will,  or  some  wrongful 
motive,  implying  a  willingness  or  intent  to  injure,  in  addition 
to  the  intent  to  do  the  unlawful  act.  It  requires  affirmative 
proof  beyond  the  act  of  publishing,  indicating  ill-feeling  or 
such  want  of  feeling  as  to  impute  a  bad  motive.  It  does  not 
become  an  issue,  when  the  article  is  libelous  on  its  face,  unless 
punitive  damages  are  claimed. 

In  order  to  establish  express  malice,  the  plaintiflE  was  allowed 
to  show,  as  against  all  the  defendants,  that,  several  years  prior 
to  the  publication,  the  defendant  Pitass  had  made  remarks 
about  him,  expressing  contempt  and  ill-will.  There  was  no 
connection  between  these  remarks  and  the  other  defendants, 
who  neither  heard  them  nor  ever  heard  of  them,  so  far  as 
appears.  It  is  undisputed  that  Pitass  knew  nothing  about  the 
article  until  some  time  after  it  had  been  published.     He  did 
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not  directly  or  indirectly  cause  or  consent  to  its  publication. 
He  was  liable  only  because  he  owned  the  newspaper,  and  was 
responsible  for  the  acts  of  his  agents  in  publishing  it.  His 
previous  statements  did  not  cause  the  publication,  nor  have 
any  effect  upon  it.  Between  those  statements  and  the  fact  of 
publication  there  was  no  connection  and  no  relation  of  cause 
and  effect.  They  did  not  enter  into,  or  become  part  of,  or 
have  any  bearing  upon,  the  wrong  of  which  the  plaintiff  com- 
plains. As  the  article  would  have  been  published  if  they  had 
not  been  made,  they  were  immaterial,  for  they  did  not  touch 
the  wrongful  act,  and  could  not  aggravate  the  damages. 
Punitive  damages,  which  are  in  excess  of  the  actual  loss,  are 
allowed  where  the  wrong  is  aggravated  by  evil  motives  in 
order  to  punish  the  wrongdoer  for  his  misconduct  and  furnish 
a  wholesome  example.  As  was  said  by  the  Supreme  Court  of 
the  United  States  in  an  important  case,  "  whenever  the  injury 
complained  of  has  been  inflicted  maliciously  or  wantonly,  and 
with  circumstances  of  contumely  or  indignity,  the  jury  are 
not  limited  to  the  ascertainment  of  a  simple  compensation 
for  the  wrong  committed  against  the  aggrieved  person.  But 
the  malice  spoken  of  in  this  rule  is  not  merely  the  doing  of  an 
unlawful  or  injurious  act.  The  word  implies  that  the  act 
complained  of  was  conceived  in  the  spirit  of  mischief,  or  of 
criminal  indifference  to  civil  obligations."  {Phila.^  Wilming- 
ton  <6  Baltimore  JR.  R.  Co.  v.  Quigley,  62  U.  S.  202,  213.) 

Did  Pitass  inflict  the  injury  upon  the  plaintiff  maliciously, 
when  he  knew  nothing  about  it  at  the  time  it  was  done,  and 
was  only  liable  as  owner  of  the  newspaper  ?  Did  he,  "  in  a 
spirit  of  mischief,"  conceive  the  act  done  by  his  agent  without 
his  knowledge  ?  Could  his  malicious  remarks,  made  in  1890, 
leap  forward  and,  without  knowledge  or  action  on  his  part, 
become  blended  with  the  act  of  his  agent  in  1894?  Did  his 
agent,  the  editor,  conceive  the  act  "  in  a  spirit  of  mischief," 
which  never  entered  his  own  mind,  but  existed  at  a  remote 
period  in  the  mind  of  another  ?  Did  the  writer  of  the  article 
act  under  the  influence  of  words  neither  spoken  in  his  presence 
nor  eommunicated  to  him  in  any  way  \ 
21 
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In  an  action  for  a  tort  there  can  be  no  recovery  of  punitive 
damages  for  general  malice,  but  only  for  such  particular  malice 
as  existed  when  the  tortious  act  was  done  and  which  had  some 
influence  in  causing  it  to  be  done.  As  was  once  said  by  this 
court,  "  malice  must  be  proved,  not  mere  general  ill-will,  but 
malice  in  the  special  case  set  forth  in  the  pleadings,  to  be 
inferred  from  it  and  the  attending  circumstances."  {Howard 
V.  Sexton^  4  N.  T.  157,  161.)  Moreover,  the  malice  of  one 
defendant  cannot  be  imputed  to  another  without  connecting 
proof.  "If  two  be  sued,  the  motive  of  one  must  not  be 
allowed  to  aggravate  the  damages  against  the  other.  Nor 
should  the  improper  motive  of  an  agent  be  matter  of  aggrava- 
tion agaiuFl  his  principal."  (Bigelow's  Odgers  on  Libel  & 
Slander,  296;  Detroit  Daily  Post  Co.  v.  Mc Arthur^  16 
Mich.  447;  Crakery.  C.  <&  JV.  W.  Ry.  Co.,  36  Wis.  658; 
Haines  v.  Schultz,  50  N.  J.  L.  481 ;  Clark  v.  Newaam,  1  Ex. 
131,  139 ;  Carmiohael  v.  Waterford  <&  Limerick  By.  Co.,  18 
Ir.  L.  R.  313 ;  Rohertson  v.  Wylde,  2  Moo.  &  Eob.  101.) 

Neither  the  author  nor  editor  was  a  party  to  the  malice  of 
the  publisherj  and  his  malice  did  no  harm  because  it  had  no 
effect  upon  the  result.  While  he  was  responsible  for  their 
acts,  they  were  not  responsible  for  his  motives,  of  which  they 
had  no  knowledge.  He  was  not  responsible  for  his  motives  in 
connection  with  their  acts,  because  there  was  no  connection. 
The  malice  proved  in  this  case  did  not  cause  the  conduct  com- 
plained of.  The  one  guilty  of  malice  did  not  commit  the 
wrong  except  through  an  agent,  who  knew  nothing  about  the 
malicious  feelings  of  his  principal.  The  principal  was  not 
liable  for  general  malice,  but  only  for  such  particular  malice 
as  was  connected  with  the  publication.  The  agent  was  not 
liable  for  the  general  malice  of  his  principal,  of  wtich  he 
knew  nothing,  and  which  had  no  connection  with  the  wrong 
done.  The  writer  of  the  article  was  not  liable  for  the  malice 
of  another,  of  which  he  had  never  heard,  and  which  had  no 
influence  upon  the  wrongful  act.  Yet  the  general  malice  of 
one  out  of  three  defendants,  although  it  had  no  connection 
with  the  wrong,  has,  as  it  must  be  presumed,  entered  into  the 
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verdict  of  sixty-two  hundred  and  fifty  dollars  against  all,  in 
violation  of  the  rights  of  each. 

As  the  malice  proved  neither  caused  nor  prompted  the 
publication  of  the  libel,  the  judgment  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Pabeeb,  Ch.  J.,  Gbat,  Babtlett,  Mabtin,  Cullen  and 
Webneb,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  Buffalo  Gebman  Insctrance  Company,  Appellant,  v. 

Thibd  National  Bank  of  Buffalo,  Respondent.  I  i®^    l^, 

'         ^  |8l71    670| 

1.  National  Bank— Not  Entitled  to  an  E<^uitablb  Lien  upon  its 
Own  Shares,  Transferred  by  its  Debtor  to  a  Bona  Fide  Purchaser. 
A  national  bank,  incorporated  under  the  National  Banking  Act  of  1864  (18 
U.  8.  Statutes  at  Large,  110),  is  not  entitled,  as  against  a  bona  fide  pur- 
chaser, to  an  equitable  lien  upon  its  shares  of  capital  stock  for  a  debt 
which  the  stockholder  had  previously  incurred  to  the  bank,  although  a 
notice  printed  upon  their  face,  based  upon  a  by-law  of  the  bank,  prohibited 
any  transfer  without  the  consent  of  the  directors,  by  any  stockholder  liable 
to  the  bank  as  a  debtor,  and  declared  such  liability  to  be  a  lien  upon  the 
stock,  inasmuch  as  the  act  prohibits  loans  by  the  bank  upon  th&security  of 
its  own  shares,  and  thus  renders  any  by-law  in  contravention  thereof,  or 
any  statement  based  thereon,  inoperative. 

2.  Distinction  between  Executed  and  Executory  Contracts. 
Whatever  force  may  have  been  given,  in  the  case  of  executed  contracts, 
to  the  doctrine  that  only  the  government  can,  by  charter  proceedings, 
question  a  transaction  between  a  national  bank  and  its  debtor,  violative 
of  the  provisions  of  the  Banking  Act,  that  doctrine  can  have  no  force  in 
a  case  where  such  a  bank  is  seeking  to  create,  as  against  a  third  person 
who  is  a  bona  fide  purchaser  of  its  shares,  a  lien  based  upon  an  implied 
executory  contract,  and  in  face  of  a  statutory  provision  that  the  bank 
shall  not  have  such  a  Hen  or  take  such  a  security. 

8.  Notice  to  Purchaser  —  Not  Inferable  from  Unauthorized 
By-law  Printed  on  the  Face  of  the  Shares.  The  fact,  that  such  an 
unauthorized  by-law  is  printed  on  the  face  of  the  shai*es,  oannot  be  notice 
to  a  bona  fide  purchaser  of  them  that  his  purchase  will  be  subject  to  a 
lien  upon  the  part  of  the  bank  for  the  indebtedness  of  the  stockholder 
to  it. 

Buffalo  German  Ins,  Go,  v.  Third  Nat.  Bank,  29  App.  Div.  187,  reversed. 

(Argued  January  80,  1900;  decided  February  27,  1900.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  16,  1898,  aflBrming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  an  Equity  Term. 

This  action  was  brought  to  obtain  a  judgment  directing  the 
defendant  to  transfer  upon  its  books  to  the  plaintiff  four  hun- 
dred and  fifty  shares  of  its  capital  stock.  All  of  these  shares 
stood  in  the  name  of  Emanuel  Levi,  who  had,  some  years 
previously,  pledged  the  same  with,  and  delivered  the  certifi- 
cates thereof  to,  the  plaintiff  to  secure  the  payment  of  his 
promissory  notes  for  moneys  loaned.  At  the  time  that  he  so 
pledged  the  shares  of  stock,  he  executed  and  delivered  to  it 
an  assignment  of  the  same  in  the  usual  form ;  by  which  he 
assigned  and  transferred  to  it,  by  name,  the  shares  of  defend- 
ant's capital  stock  standing  in  his  name  on  the  books  and  con- 
stituted one  of  the  officers  of  the  plaintiff  his  attorney  to 
effect  the  transfer  thereof,  etc.  He,  at  the  same  time,  exe- 
cuted and  delivered  to  the  plaintiff  a  receipt  for  the  moneys 
loaned  to  him,  which  stated  the  rate  of  interest  the  loan 
should  carry,  the  assignment  of  collateral  security  for  its  pay- 
ment and  that  the  plaintiff  was  authorized,  in  case  of  default 
in  payment  of  the  principal  and  interest  of  the  loan,  to  sell 
the  securities  at  public  or  private  sale,  etc. 

Levi  having  died,  a  demand  was  made  upon  his  executors 
for  payment  of  the  notes,  with  notice  that,  in  the  event  the 
same  were  not  paid  and  the  stock  redeemed,  on  or  before  a 
certain  date,  the  stock  would  be  sold  at  public  auction  and  the 
proceeds  applied  in  liquidation  of  the  indebtedness  of  their 
testator.  On  June  30th,  1896,  a  public  sale  was  regularly 
had,  at  which  the  stock  was  purchased  by  the  plaintiff.  There- 
after, a  demand  of  the  plaintiff  upon  the  defendant  to  transfer 
the  stock  so  purchased  upon  its  books  was  refused. 

The  defendant  claims  a  lien  upon  the  stock  by  force  of  a 
statement  printed  upon  the  face  of  tlie  certificates,  in  the 
following  language :  "  This  is  to  certify  that  Emanuel  Levi  is 
the  owner  of shares  of  one  hundred  dollars  each  of 
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the  capital  stock  of  the  Third  National  Bank  of  Buffalo,  sub- 
ject to  the  lien  referred  to  in  section  15  of  the  by-laws  of  said 
bank  in  the  following  words  :  ^  No  transfer  of  the  stock  of  this 
association  shall  be  made  without  the  consent  of  the  Board  of 
Directors  by  any  stockholder  who  shall  be  liable  to  the  asso- 
ciation, either  as  principal  debtor  or  otherwise,  which  liability 
shall  be  a  lien  upon  the  said  stock  and  all  profits  thereof  and 
dividends.'  And  that  the  said  stock  is  transferable  only  upon 
the  books  of  the  bank  by  him  or  his  attorney  on  the  surrender 
and  cancellation  of  this  certificate  and  compliance  with  said 
by-law." 

Levi  had  been  a  director  of  the  defendant  and,  at  the  time 
he  pledged  his  stock  to  the  plaintiff,  he  was  under  an  indebted- 
ness to  the  defendant.  The  trial  judge  made  this  finding  with 
respect  to  it :  "  That  at  the  time  of  the  sale  of  the  stock  in 
question  to,  and  its  purchase  by,  the  plaintiff,  the  estate  of 
Emanuel  Levi  was  largely  indebted  to  the  defendant,  and  the 
defendant  then  had  and  now  has  a  right  to  a  lien  upon  said 
certificates  and  stock  as  security  for  the  payment  thereof; 
that  Levi's  indebtedness  to  the  defendant  accrued  prior  to  the 
pledge  of  any  of  said  certificates  to  the  plaintiff  ;  that  no  ten- 
der or  offer  to  pay  said  indebtedness  by  the  plaintiff,  or  by  any 
other  person  or  party  has  ever  been  made.  That  the  plaintiff 
was  notified  of  the  defendant's  claim  before  the  sale  of  June 
30,  1896,  and  the  defendant  forbade  such  sale  except  subject 
to  the  defendant's  claims,  demands  and  Hens." 

The  defendant  at  no  time  had  possession  of  Levi's  certifi- 
cates of  stock,  and  its  claim  is  of  an  equitable  lien  upon  the 
same  for  all  the  indebtedness  owing  by  him  as  its  stockholder, 
by  reason  of  the  statement  upon  the  certificates.  It  is,  also, 
claimed  that  lie  orally  stated  to  the  defendant's  president  that 
"he  had  a  large  amount  of  stock  in  the  bank  and  that  was 
security  for  his  loans  "  and  that,  though  "  it  was  in  the  safe 
deposit  vault,"  the  bank  "  could  consider  it  there  as  delivered 
as  collateral  to  its  loan."  The  trial  court  made  no  finding  as 
to  these  facts ;  nor  otherwise  upon  the  subject  than  the  find- 
ing above  given.     The  conclusion  reached  by  the  trial  court 
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upon  the  facts  was,  in  substance,  that  the  defendant  had  a 
lien  upon  the  stock,  for  the  amount  of  the  indebtedness  exist- 
ing against  the  estate  of  Levi,  when  the  certificates  were  pur- 
chased by  the  plaintiff,  and  that  the  latter's  right  to  a  transfer 
to  itself  of  the  stock  was  subject  to  the  lien  of  the  former. 

Judgment  was  entered  dismissing  the  complaint  upon  the 
merits,  upon  the  sole  ground  that  the  plaintiff  is  entitled  to  a 
transfer  of  the  stock  in  question  by  the  defendant  and  to 
have  new  certificates  issued  to  it  in  place  of  those  to  be  sur- 
rendered and  canceled,  when,  but  not  until,  it  should  pay  to 
the  defendant  an  amount  sufficient  to  satisfy  its  lien  for  the 
indebtedness  to  it  owing  by  Levi's  estate.  This  judgment  was 
affirmed  in  the  Appellate  Division  by  a  divided  court  and  the 
plaintiff  has  appealed  to  this  court. 

Arthur  W.  Hickman  for  appellant.  Defendant  had  no 
lien,  actual  or  constructive,  on  stock  of  Levi  held  by  plaintiff. 
Defendant  had  no  authority  to  make  a  by-law  such  as  purports 
to  be  set  out  in  its  stock  certificates.  Said  by-law  was  unau- 
thorized and  void,  and  created  no  lien  on  the  stock.  (13  U. 
S.  Stat,  at  Large,  118  ;  Bank  v.  Lanier,  11  Wall.  369 ;  Buir 
lard  V.  E,  Nat  Bank,  18  Wall.  589 ;  S.  NaL  Bank  v.  Bank 
of  N.  T.,  10  Bush,  367  ;  Conklin  v.  S.  Nat.  Bamk,  45  N.  Y. 
655;  Driscoll  v.  W,  B,  <&  (7.  M.  Co.,  59  N.  T.  96;  Feeh- 
heimer  v.  N.  E.  Bank,  79  Ya.  80.)  The  defendant  had  no 
actual  pledge  of  the  stock  in  suit  as  collateral  for  any  indebt- 
edness which  Levi  might  have  owed  it.  It  never  had  posses- 
sion of  the  stock  in  question,  {fiortelyu^.  Lansing,  2  Caines' 
Cas.  200,  202 ;  Garlick  v.  James,  12  Johns.  146 ;  WiUon  v. 
LitOe,  2  N.  Y.  443 ;  18  Am.  &  Eng.  Ency.  of  Law,  595, 598  ; 
Black  V.  Bogart,  65  N.  Y.  601 ;  McComber  v.  Park&r,  14 
Pick.  497 ;  F.  Nat.  Bank  v.  N  E.  Bank,  92  U.  S.  122.)  If 
the  defendant  ever  had  any  lien  upon  the  stock  in  question, 
either  actual  or  constructive,  it  waived  that  lien  by  a  failure  to 
enforce  it.  {Barrett  v.  Goddard,  3  Mason,  107 ;  Oilman  v. 
Brovm,  1  Mason,  191 ;  4  Wheat.  255.)  The  defendant  has 
failed  to  show  that  there  was  any  indebtedness  due  from  Levi 
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to  it  for  which  it  could  claim  a  lien.    {Austin  v.  Munro^  47 
N.  T.  360.) 

Addhert  Moot  for  respondent  As  the  defendant  secured 
an  equitable  lien  upon  the  stock  in  question  before  the  plain- 
tiff secured  a  lien  thereon,  the  lien  of  the  defendant  is  prior 
in  time  and  prior  in  right,  and  the  plaintiff  having  taken  the 
stock  of  the  defendant  with  notice  of  the  defendant's  rights 
therein,  it  follows  that  the  plaintiff  acquired  its  lien  subject  to 
the  lien  of  the  defendant,  and  the  plaintiff  cannot  compel  the 
defendant  to  transfer  the  stock  upon  its  books  until  the  plain- 
tiff has  redeemed  the  stock  from  the  lien  of  the  defendant 
thereon.  {Crocker  v.  Whiim>ey^  71  N.  Y.  161 ;  Nat.  Bomk  r. 
WMtneyy  103  XJ.  S.  99 ;  Tho7rbp8on  v.  St.  Nicholas  Bank, 
146  IT.  S.  240 ;  Nat  Ba/rik  v.  Matthews,  98  U.  S.  621 ;  Nat. 
Bank  of  Xenia  v.  Stewart,  107  U.  S.  676 ;  Conklin  v.  S. 
Nat.  Bank,  45  N.  T.  655 ;  Driscoll  v.  W.  B.  <&  C.  M.  Co., 
59  N.  T.  96.)  This  case  does  not  turn  upon  the  question  of 
whether  the  defendant  has  a  perfect  legal  lien  upon  the  stock 
as  a  bailee,  but  it  is  enough  that  the  defendant  has  an  equi- 
table lien  thereon,  which  the  court  can  require  the  plaintiff  to 
satisfy  as  a  condition  of  requiring  the  defendant  to  transfer 
the  stock  to  the  plaintiff,  and  the  by-law  recited  in  the  stock 
and  assented  to  by  Levi  by  acceptance  of  the  stock,  and 
Sweet's  testimony  as  to  talks  had  with  Levi  when  the  loans 
were  made,  prove  this  equitable  lien  on  the  stock.  (1  Greenl. 
on  Ev.  [14th  ed.]  §  23.)  The  by-law  of  the  defendant,  made 
a  part  of  its  stock  certificate,  is  not  void  and  is  not  repugnant 
to  the  statute,  but  it  is  part  of  the  very  stock  and  contract 
with  Levi,  of  which  plaintiff  claims  the  benefit  as  the  privy 
and  assignee  of  Levi,  hence  the  plaintiff  is  a  party  thereto  and 
is  stopped  from  claiming  it  does  not  bind  plaintiff  as  a  part  of 
such  contract  and  collateral.  (3  Pom.  Eq.  Juris.  §§  1233, 
1234;  1  Pom.  Eq.  Juris.  §§  165,  172;  U.  S.  E.  S.  §  5201  ; 
1  Greenl.  on  Ev.  [14th  ed.]  §  23.)  No  judgment  can  be  ren- 
dered against  the  defendant  in  this  action,  because  the  Levi 
estate  is  interested  as  the  principal  debtor,  and  the  failure  to 
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make  it  a  party  defendant  herein  is  fatal  to  any  judgment  the 
plaintiff  can  recover  in  this  action.  (Code  Civ.  Pro.  §  452 ; 
Osterhoudt  v.  Bd.  Suprs.,  98  N.  Y.  239.) 

Gray,  J.  The  decision  of  the  question  in  this  case  turns 
upon  provisions  of  the  National  Banking  Act,  passed  by  Con- 
gress in  1864,  and  the  construction  which  they  should  receive, 
in  the  light  of  opinions  of  the  Supreme  Court  of  the  United 
States.  The  original  act  for  the  incorporation  of  national 
banks,  which  was  passed  in  1863,  contained,  in  section  36,  the 
provision  that  the  capital  stock  "  shall  be  assignable  on  the 
books  of  the  association  in  such  manner  as  its  by-laws  shall 
prescribe,  but  no  sliareholder  in  any  association  under  this 
act  shall  have  power  to  sell  or  transfer  any  share  held  in  his 
own  right  so  long  as  he  shall  be  liable,  either  as  principal 
debtor,  surety  or  otherwise,  to  the  association  for  any  debt 
which  shall  have  become  due  and  remain  unpaid  *  *  *  j 
and  no  stock  shall  be  transferred  without  the  consent  of  a 
majority  of  tlie  directors  while  the  holder  thereof  is  thus 
indebted  to  the  association."  In  1864,  the  act  of  1863  was 
repealed  by  a  new  enactment  as  to  national  banking  associa- 
tions, whereby  it  was  provided,  in  section  36,  "  that  no  asso- 
ciation shall  make  any  loan  or  discount  on  the  security  of  the 
shares  of  its  own  capital  stock,  nor  be  purchaser  or  holder  of 
any  such  shares,  unless  such  security  or  purchase  shall  be 
necessary  to  prevent  loss  upon  a  debt  previously  contracted  in 
good  faith,"  etc.  (13  U.  8.  Stat,  at  Large,  110.)  The  act  of 
1864  did  not  re-enact  any  of  the  provisions  which  were  con- 
tained in  section  36  of  the  act  of  1863  and  the  section,  there- 
fore, was  expressly  repealed.  {Bullard  v.  Banky  18  Wall, 
at  p.  594.) 

Tlie  defendant  was  organized  under  the  act  of  1864  and 
there  was,  not  only,  no  authority  in  the  act  for  the  by-law 
referred  to,  and  embodied  in  the  language  of  the  certificates 
of  stock,  but  such  a  by-law  would  be  inconsistent  therewith. 
(^BuUard  v.  Bank^  aupra,)  The  restrictions  imposed  by 
section  36  of  the  act  of  1863  upon  the  shareholders  had  been 
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removed  and  banking  associations  were  prohibited  from  per- 
mitting any  indebtedness  on  the  part  of  their  stockholders 
upon  the  security  of  the  shares  of  their  own  capital  stock.  It 
would  seem,  therefore,  that  a  by-law  seeking  to  impose  restric- 
tions upon  transfers  of  stock,  by  declaring  a  lien  upon  the 
stock  to  the  extent  of  any  liability  of  the  stockholder  to 
the  bank,  would  be  quite  inoperative  to  accomplish  such  a 
purpose  and,  equally  so,  any  statement  upon  the  certificate  of 
stock  based  upon  the  existence  of  such  a  by-law.  The  bank 
Ijeing  prohibited  from  loaning  moneys  upon  the  security  of 
its  own  shares  of  capital  stock,  it  is  difficult  to  understand 
upon  what  legal  principle  it  could  claim  the  right  to  an  equi- 
table lien.  The  Appellate  Division,  in  an  opinion  which  was 
concurred  in  by  the  majority  of  the  justices  of  that  court, 
thought  that,  as  the  question  was  one  which  arose  under  a 
Federal  law,  it  should  be  governed  in  its  determination  by 
the  decisions  of  the  Supreme  Federal  Court  and  that  the 
more  recent  ohcs  had  established  a  controlling  doctrine 
that  a  contract  made  in  contravention  of  any  provision  of 
the  National  Banking  Act  is  not,  in  the  absence  of  any 
declaration  to  that  effect,  void,  or  incapable  of  enforce- 
ment. Under  the  authority  of  certain  cases  in  the  United 
States  Supreme  Court,  which  are  considered  in  the  opinion,  it 
was  pointed  out  that  the  validity  of  certain  transactions  by 
national  banks  with  their  debtors  was  held  to  be  a  question 
only  for  the  government  to  raise  and  that  the  effect  of  their 
violation  of  the  statute  was  not  to  invalidate  the  transaction 
itself,  but  to  subject  them  to  charter  proceedings  on  the  part 
of  the  government.  {Bank  v.  Matthews,  98  U.  S.  621 ; 
Bank  v.  Whitney j  103  ib.  99;  Thor/ipson  v.  Bank,  146  ib. 
240.)  Hence,  it  was  deemed  to  follow  that,  in  the  present 
case,  the  bank's  claim  to  be  entitled  to  an  equitable  lien,  though 
against  a  purchaser  for  value  and  in  good  faith  of  its  shares 
in  the  market,  must  be  allowed  and  any  offense  against  the 
Banking  Act  involved  must  be  left  to  governmental  cognizance. 
I  believe  this  conclusion  to  be  fallacious  and  that  the  reason- 
ing of  the  learned  justices  below  is  without  regard  to  the 
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distinction  which  exists  between  those  cases,  in  their  facts  and 
in  the  principle  underlying  their  decision,  and  the  earlier  cases 
which  construed  the  National  Banking  Acts  and  declared  the 
doctrine  that  loans  by  banking  associations  to  their  stockholders 
do  not  give  a  lien  to  the  bank  upon  their  stock.  {Bank  v. 
Lanier  J  11  Wall.  369 ;  Bullard  v.  Ba/nJcy  supra,)  I  am  quite 
unable  to  agree  in  the  view  that  these  earlier  cases  have  been 
overruled,  or  their  doctrine  refused  credit,  by  the  later  cases 
which  are  relied  upon  for  the  defendant.  If  we  assume  the 
existence  of  a  contract  between  the  defendant  bank  and  Levi, 
(and  all  we  know  of  it  is  the  testimony  of  the  president  of  the 
defendant  as  to  a  conversation  with  Levi,  in  which  he  said  the 
bank  could  consider  the  stock  in  his  safe  as  collateral  for  his 
loans),  it  was  executory  in  its  nature  as  long  as  the  stock 
remained  in  his  possession  and  until  it  was  in  fact  pledged  to 
the  bank  by  a  delivery.  Possession  is  of  the  essence  of  a 
pledge,  in  order  to  raise  a  privilege  against  third  persons. 
{Casey  v.  Cavaroc,  96  U.  S.  467 ;  Wilson  v.  Little,  2  N.  T. 
443.) 

The  defendant  is  asking  the  court  to  declare  an  equitable 
lien  in  its  favor  upon  the  shares  of  stock  against  a  third  per- 
son and,  in  that  respect,  the  case  is  unlike  those  cases  where 
the  Federal  court  has  held  that  a  national  bank  might  enforce 
a  security  which  it  had  taken  and  held,  notwithstanding  the 
claim  of  the  borrower  that  the  transaction  was  in  violation  of 
some  express  provision  of  the  law.  The  defendant  never  had 
possession  of  the  stock  and  being  under  the  prohibition  of  the 
Banking  Act  as  to  a  transaction  of  a  loan  upon  the  security  of 
its  own  shares  of  stock,  it  is  compelled  to  take  the  position 
that,  having  dealt  with  Levi  upon  the  faith  that  his  ownership 
of  the  stock  would  be  an  added  security  for  the  performance 
of  his  promise  to  pay  his  loans  and  the  certificates  of  stock 
carrying  notice  to  persons  dealing  with  Levi  with  respect  to 
them  that  any  transfer  thereof  would  be  subject  to  a  lien  in 
favor  of  the  bank  for  any  liability  of  the  stockholder,  it  should 
be  allowed  an  equitable  lien  thereon,  superior  to  any  right  of 
the  plaintiff  thereto. 
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I  should  say  that  there  was  a  marked  difference  between 
any  such  claim  of  the  bank,  which  slights  a  provision  of  the 
Banking  Law,  intended  to  negative  the  right  to  a  lien  and  to 
confer  the  valuable  character  of  transferability  upon  national 
bank  shares,  in  the  public  interests,  and  a  claim  which  a  bor- 
rower, or  his  representative,  asserts  against  the  right  of  a 
national  bank,  as  his  creditor,  to  realize  its  debt  upon  secur- 
ities which  have  been  held  by  it  in  pledge,  though  not  within 
the  class  of  those  it  was  authorized  to  hold.  The  demand  of 
the  bank  is  to  have  the  court  declare  an  equitable  lien  upon 
its  outstanding  stock,  by  virtue  of  a  by-law  and  of  notice 
thereof  on  the  certificates,  when  the  Banking  Act  prohibited 
loans  by  it  upon  the  security  of  its  own  shares  and  thereby 
rendered  any  by-law  in  contravention  of  the  act,  or  any  notice 
based  thereon,  wholly  inoperative. 

In  Bank  v.  Lanier^  {8upra\  the  certificate  of  stock  declared 
that  the  shares  were  transferable  on  the  books  of  the  bank 
only  on  surrender  of  the  certificates.  This  limitation  was 
imposed  by  the  by-laws;  which,  further,  provided  that  the 
stock  of  the  bank  should  be  assignable,  subject  to  the  provis- 
ions and  restrictions  of  the  36th  section  of  the  act  of  1863. 
Lanier  and  Handy  purchased  the  stock  of  Culver,  to  whom  it 
had  been  issued,  and,  their  request  for  a  transfer  being 
refused,  an  action  was  brought  against  the  bank  to  obtain 
pecuniary  satisfaction.  The  bank  defended  upon  the  ground 
that  it  had  a  lien  upon  the  stock  for  Culver's  indebtedness  to 
it,  by  virtue  of  the  provisions  of  the  36th  section  of  the  act  of 
1863 ;  which  remained  in  operation,  notwithstanding  its  repeal 
in  1864,  by  means  of  a  by-law,  adopted  while  the  section  was 
in  force,  declaring  that  the  stock  should  be  transferable  subject 
to  the  provisions  and  restrictions  of  the  act  of  Congress  afore- 
said. It  appeared  that  the  bank  had  sold  and  transferred  the 
Culver  shares  upon  its  books  to  a  third  person  and  had  applied 
the  proceeds  of  the  sale  upon  the  indebtedness,  before  Culver 
assigned  the  certificates  to  Lanier  and  Handy.  It  was  held 
that  the  provisions  of  the  act  of  186i  governed  the  conduct 
of  banking  associations,  whether  they  were  organized  before 
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or  after  it  became  a  law,  and  that  the  prohibition  upon  the 
making  of  loans  on  the  security  of  the  shares  of  their  own 
capital  stock  applied.  The  object  of  the  new  act  was  stated 
to  be,  to  make  national  banks  subserve  public  purposes  and  to 
place  shareholders,  in  their  pecuniary  dealings  with  the  bank, 
on  the  same  footing  with  other  customers.  It  was  a  change 
in  the  policy  of  the  government  and  as  the  restrictions  of  the 
act  of  1863  fell,  "  so  did  that  part  of  the  bank's  by-law  relating 
to  the  subject  fall  with  them."  The  judgment  against  the 
bank  was  affirmed. 

In  BiiUard  v.  The  Ba/nJc^  {8upra\  the  defendant  was  organ- 
ised under  the  National  Banking  Act  of  1864,  and  issued  to 
one  Clapp  certain  shares  of  its  capital  stock.  He  borrowed 
moneys  from  the  bank  on  his  notes  and  subsequently  was 
adjudged  a  bankrupt.  The  plaintiflF,  as  his  trustee  in  bank- 
ruptcy, demanded  a  transfer  of  the  stock  to  him  as  part  of  the 
bankrupt's  assets ;  but  the  bank  refused,  claiming  a  lien  upon 
it  by  force  of  its  by-law,  to  the  extent  of  the  notes  held  by  it. 
The  action  was  then  brought  against  the  bank  for  refusing  to 
allow  the  transfer  asked  for  and  the  questions  certified  for 
determination  were,  whether  a  national  bank  could  acquire  a 
valid  lion  upon  the  shares  of  its  stockholders  by  its  articles,  or 
by-laws,  and  whether  the  bank  was  entitled  to  hold  tlie  inter- 
est of  Clapp  in  the  stock  by  way  of  lien,  or  security,  for  all, 
or  any  of  the  notes.  It  was  held,  on  the  authority  of  the 
Lcmier  Case  {mpra\  that  these  questions  must  be  answered 
in  the  negative.  Mr.  Justice  Strong,  who  delivered  the  opin- 
ion of  the  court,  o]>served  that  the  repeal  of  the  86th  section 
of  the  act  of  1863  by  the  substituted  act  of  1864  '•'  was  a  mani- 
festation of  a  purpose  to  withhold  from  banking  associations 
a  lien  upon  the  stock  of  their  debtors ; "  and  that  a  by-law 
founded  upon  the  36th  section  of  the  act  of  1863  was  "  a.  regu- 
lation inconsistent  with  the  new  Currency  Act,  the  policy  of 
which  was  to  permit  no  liens  in  favor  of  a  hank  upon  the 
stock  of  its  debtors^  It  was  there  argued  for  the  bank  that, 
though  the  act  of  Congress  does  not  itself  create  a  lien  on  a 
debtor's  stock,  (as  did  the  act  of  1863),  it  does  by  its  fifth  sec- 
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tion  authorize  the  creation  of  such  a  lien  by  the  articles  of 
association,  and  by  by-laws  made  under  them.  But  it  was 
answered  that  the  words  of  the  fifth  section  would  bear  no 
such  meaning  and  that  a  by-law  giving  to  the  bank  a  lien 
upon  its  stock,  ^  against  indebted  stockholders,  ought  not  to 
be  Considered  as  one  of  those  regulations  of  the  busmess  of 
the'bank,  or  for  the  conduct  of  its  affairs,  which  it  was  author- 
ized to  adopt,  and  that  Congress  evidently  did  not  understand 
the  section  as  extending  to  the  subject  of  stock  transfers; 
because  in  another  part  of  the  statute  express  provision  was 
made  for  them. 

The  doctrine  of  Lanier  v.  The  Bcmk  was  followed  in  this 
court,  in  Oonklin  v.  Second  Nat  Bank,  (45  N.  T.  655) ;  where 
the  stock  certificates  contained  the  statement  that  the  stock  was 
not  transferable  "  until  all  liabilities  of  the  stockholder  to 
the  bank  are  paid."  The  rule  of  the  Lanier  case  was  held 
applicable  to  the  transaction  between  the  bank  and  the  plain- 
tiff's assignor,  and  it  was  held,  against  the  claim  of  the  bank 
to  a  lien  upon  the  stock  for  moneys  due  from  the  stockholder, 
that  ^'  where  the  statute  has  prohibited  all  express  agreements 
between  a  bank  and  its  stockholders  for  a  lien  in  favor  of  the 
former  upon  the  stock  of  the  latter,  to  secure  any  debts  or 
liabilities  of  the  stockholders  to  the  bank,  that  no  such  lien 
can  be  created  by  a  mere  by-law  of  the  bank  is  too  clear  to 
require  discussion." 

Do  the  cases  which  are  cited  and  relied  upon  below  as 
establishing  a  new  doctrine  apply  to  the  present  case  and 
come  to  the  support  of  the  defendant's  position  ?  They  are 
Bank  v.  Matthews  (98  U.  S.  621)  and  Bank  v.  Whitney  (103 
ib.  99).  The  National  Banking  Law  authorizes  a  national 
banking  association  to  loan  money  on  personal  security,  and 
then  declares  that  "  it  may  purchase,  hold  and  convey  real 
estate  for  the  following  purposes,  and  no  others:  First,  such 
as  may  be  necessary  for  its  itnmediate  accommodation  in  the 
transaction  of  its  business ;  second,  such  as  shall  be  mortgaged 
to  it  in  good  faith  by  way  of  security  for  debts  previously 
contracted ;  third,  such  as  shall  be  conveyed  to  it  in  satisfac- 


174  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank.  [Feb., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  182. 

tion  of  debts  previously  contracted  in  the  course  of  its  deal- 
ings; fourth,  such  as  it  shall  purchase  at  sales  under 
judgments,  decrees,  or  mortgages  held  by  the  association,  or 
shall  purchase  to  secure  debts  to  it."  In  the  case  of  Bank  v. 
Matthews,  Matthews  and  another  person  had  given  their  joint 
note  to  a  mercantile  company  and  secured  it  by  a  deed  of 
trust  covering  certain  real  property,  executed  by  Matthews 
alone.  Subsequently,  the  company  assigned  the  note  and  deed 
of  trust  to  the  defendant  bank  to  secure  a  loan  made  at  the 
time.  The  loan  was  not  paid  and  the  bank  directed  the 
trustee  to  sell.  In  the  state  courts  Matthews  obtained  a  per- 
petual injunction  against  the  sale,  upon  the  ground  that  the 
loan  was  made  upon  real  estate  security,  which  was  forbidden 
by  the  statute,  and  the  deed  of  trust  was,  therefore,  void. 
The  case  was  taken  by  writ  of  error  to  the  United  States 
Supreme  Court,  where  the  decree  of  the  state  court  was 
reversed  and  the  cause  remanded,  with  direction  to  the  court 
below  to  dismiss  the  bill.  It  was  held  that  the  prohibitory 
clause  of  the  National  Banking  Law  did  not  vitiate  real  estate 
securities  taken  for  loans,  and  that  a  disregard  of  the  law  only 
laid  the  association  open  to  protjeedings  by  the  government. 
Justice  SwAYNE  remarked  that  "  The  impending  danger  of  a 
judgment  of  ouster  and  dissolution  was,  we  think,  the  check, 
and  none  other,  contemplated  by  congress."  The  guiding  prin- 
ciple of  the  decision,  however,  was  that  it  would  be  inequitable 
that  a  borrower  should  be  rewarded,  by  giving  success  to  his 
defense  of  the  invalidity  of  the  bank's  act  in  taking  a  pro- 
hibited security  for  its  loan,  and  that,  as  a  punishment  was 
prescribed  for  the  violation  of  its  charter,  it  was  for  the  gov- 
ernment to  object.     (See  p.  629.) 

In  Bank  v.  Whitney ,  Whitney  had  executed  a  mortgage  to 
the  bank,  which  declared  that  it  was  made  as  collateral  security 
for  the  payment  of  all  notes  which  the  bank  held  at  the  time 
against  him  and  for  his  other  indebtedness  then  due,  or  there- 
after to  become  due.  The  question  for  determination  was 
stated  to  be  whether  the  mortgage  was  valid,  so  far  as  it 
applied  to  future  advances  to  him.    The  question  was  regarded 
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as  determined  by  the  decision  in  Bank  v.  Matthews^  which 
was  reviewed  in  the  opinion.  It  was  observed  that,  "  what- 
ever objection  there  may  be  to  it,  as  security  for  such 
advances,  from  the  prohibitory  provisions  of  the  statute,  the 
objection  can  only  be  urged  by  the  government."  In  both 
these  cases,  the  bank  held  the  trust  deed,  or  mortgage,  and 
was  endeavoring  to  enforce  the  security  which  it  actually  had 
taken  from  its  debtor. 

In  Bank  v.  Stewart^  (107  U.  S.  676),  the  bank  had  taken,  as 
security  for  a  debt  due  from  the  stockholder,  thirty  shares  of 
its  own  stock  and,  upon  default  in  payment,  had  sold  the 
same  and  applied  the  proceeds  inpayment  of  the  debt.  The 
action  was  brought  to  recover  back  the  proceeds  of  sale,  upon 
the  ground  that  the  bank  had  no  right  to  take  the  security. 
The  right  to  recover  was  denied,  upon  the  ground  that  "  the 
contract  had  been  executed,  the  security  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt,"  and  that  "  both 
bank  and  borrower  are  in  such  case  equally  the  objects  of 
legal  censure  and  they  will  be  left  by  the  courts  where  they 
have  placed  themselves."  By  suing  for  the  proceeds  of  the 
sale,  it  was  observed,  the  plaintiffs  had  affirmed  the  sale  and 
the  moneys  loaned  were  an  offset  to  the  proceeds. 

In  Thompson  v.  Bank^  (146  U.  S.  240),  the  question  arose 
upon  the  overcertification  of  a  check,  in  violation  of  the 
United  States  statute ;  which  made  it  "  unlawful  for  any  offi- 
cer, etc.,  of  any  national  bank  to  certify  any  check  drawn 
upon  said  bank,  unless  the  person  or  company  drawing  said 
check  shall  have  on  deposit  in  said  bank,  at  the  time  such 
check  is  certified,  an  amount  of  money  equal  to  the  amount 
specified  in  such  check."  The  statute,  further,  provided  that 
any  check  so  certified  shall  be  a  good  and  valid  obligation 
against  said  bank  ;  but  that  any  officer,  etc.,  violating  the  pro- 
visions of  the  act  would  subject  the  bank  to  proceedings  on 
the  part  of  the  comptroller  for  the  appointment  of  a  receiver 
to  wind  up  the  affairs  of  the  association.  (13  Stat.  114, 
c.  106).  The  action  was  brought  to  recover  the  possession  of 
oertain  railroad  bonds,  which  the  bank  was  charged  with  hav- 
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ing  become  illegally  possessed  of.  Tte  bank  answered  that 
the  bonds  had  been  pledged  to  it  as  collateral  securitj  for 
call  loans,  or  advances,  and  that,  the  pledgors  having  failed  to 
pay  their  indebtedness,  the  hands  had  been  sold  under  an 
agreement  permitting  the  bank  to  do  so  upon  the  pledgor's 
default.  The  question  was,  whether,  inasmuch  as  the  defend- 
ant had  certified  checks  without  having  on  deposit  an  equiva- 
lent amount  of  money  to  meet  them,  it  became  a  bona  Jide 
holder  of  the  bonds.  Upon  the  authority  of  the  cases  of  Bank 
T.  Matthews  and  Bank  v.  Whitney^  it  was  held  that  "  where 
the  provisions  of  the  National  Banking  Act  prohibit  certain 
acts  by  banks,  or  their  officers,  without  imposing  any  penalty 
or  forfeiture  applicable  to  particular  transactions  which  have 
been  executed^  their  validity  can  be  questioned  only  by  the 
United  States,  and  not  by  private  parties."  This  clause  from 
the  opinion  is  quoted  below  in  the  present  case,  but  I  fail  to 
perceive  its  precise  applicability.  The  transaction,  as  in  Bank 
V.  Stewart^  had  been  executed.  Matthews  v.  Bank  and  Bank 
V.  Whiimeyy  only,  of  these  cases,  might  be  claimed  to  have  a 
bearing  upon  the  discussion ;  but  their  analogy  is  not  apparent. 
I  do  not  think  that  the  United  States  Supreme  Court  intended 
to  announce  any  new  rule ;  for  they  simply  applied  a  doc- 
trine established  as  early  as  in  the  case  of  Fleckner  v.  Bank^ 
(8  Wheaton,  339).  That  the  Matthews  and  Whitney  cases 
have  not  overruled  the  doctrine  of  the  Lanier  and  BuUard 
cases,  or  of  the  ConMin  case  in  this  court,  with  respect  to  the 
enforcibility  of  such  a  by-law  as  the  bank  had  in  this  case,  is 
the  general  understanding  of  text  writers  and  it  has  been  so 
understood  by  courts.  (Cook  on  Stockholders  [3d  ed.],  sec. 
533 ;  Jones  on  Liens  [2d  ed.],  §  384 ;  Thompson's  Commen- 
tary on  the  Law  of  Corporations  [ed.  of  1894],  §  2319 ;  Paine's 
Banking  Laws,  p.  533 ;  American  &  English  Enc.  of  Law, 
vol.  16,  p.  201,  §§  14,  15  ;  EmmvilU  National  Bank  v. 
Metropolitan  National  Bank^  2  Bissell.  527;  Co7itinental 
Bank  V.  Eliot  Bank^  7  Fed.  Kep.  376;  New  Orleans 
National  Banking  Assfi.  v.  Wilts,  10  Fed.  Rep.  330  ;  Jpeck- 
heimer  v.  Nat.  Ex,  Bank  of  Norfolk,  79  Va.  80.) 
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I  do  not  understand  that,  by  virtue  of  any  rule  established 
in  the  Matthews  and  Whitney  cases,  a  national  banking  asso- 
ciation is  enabled,  by  force  of  a  by-law,  or  by  a  notice  upon 
certificates,  to  restrict  the  transferability  of  its  stock  by  impos- 
ing a  lion  thereon  for  any  liability  owing  to  it  by  its  stock, 
holder.  How  can  it  reserve  to  itself  a  right  to  a  lien  upon 
shares  of  its  own  stock,  in  contravention  of  the  provisions  of 
tlie  National  Banking  Act,  and  become  entitled  to  demand  of 
the  courts  to  enforce  it  as  against  a  purchaser  of  the  shares, 
whose  title  thereto  is  acquired  bona  fide  and  for  value  ?  If 
the  defendant  bank  can  successfully  insist  upon  the  right  to  an 
equitable  hen,  which  the  courts  must  enforce,  in  the  face  of 
the  statutory  prohibition,  then  I  do  not  see  that  certificates  of 
capital  stock  in  national  banking  associations  will  possess  that 
marketable  character,  which  has  been  considered  to  give  them 
a  greater  value  as  investments.  The  transferability  of  the 
stock  is  one  of  the  most  valuable  franchises  conferred  by 
Congress  upon  banking  associations,  as  it  was  said  by  Mr. 
Justice  Davis  in  the  Lanier  case.  The  learned  judge  further 
remarked,  in  th^t  case :  **  It  is  no  less  the  interest  of  the 
shareholder,  than  the  public,  that  the  certificate  representing 
bis  stock  should  be  in  a  form  to  secure  public  confidence,  for 
without  this  he  could  not  negotiate  it  to  any  advantage."  Nor 
can  it  be  said  that  this  plaintiff,  when  offered  by  Levi  the  cer- 
tificates of  stock  as  collateral  security  for  a  loan  of  money, 
was  chargeable  with  notice  of  any  hen  of  the  bank  thereon. 
The  certificates  were  in  his  possession,  and  were  delivered  to 
the  plaintiff,  and  the  printed  matter  thereon  was  of  no  import- 
ance ;  inasmuch  as  the  public  law,  under  which  the  bank  was 
organized,  prohibited  it  from  making  any  loan  or  discount  on 
the  security  of  the  shares  of  its  own  capital  stock.  The 
plaintiff  could  not  be  bound  by  notice  of  something  which  the 
law  prohibited. 

The  plaintiff,  in  the  language  of  Justice  Davis  in  the  Lanier 
case,  was  "  told,  under  the  seal  of  the  corporation,  that  the 
shareholder  is  entitled  to  so  much  stock,  which  can  be  trans- 
ferred on  the  books  of  the  corporation,  in  person  or  by  attor- 
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ney,  when  the  certificates  are  surrendered,  but  not  otherwise. 
This  is  a  notification  to  all  persons  interested  to  know,  that 
whoever  in  good  faith  buys  the  stock,  and  produces  to  the 
corporation  the  certificates,  regularly  assigned,  with  power  to 
transfer,  is  entitled  to  have  the  stock  transferred  to  him. 
And  the  notification  goes  further,  for  it  assures  the  holder 
that  the  corporation  will  not  transfer  the  stock  to  any  one  not 
in  possession  of  the  certificates." 

If  the  case  had  been  one  where  the  bank,  not  regarding  the 
prohibition  of  the  Banking  Act,  had  taken  from  Levi  his  cer- 
tificates of  stock,  as  collateral  security  for  the  payment  of  any 
indebtedness  which  he  had  incurred,  or  might  incur,  and  had 
realized  upon  them  for  application  upon  his  debt,  it  might 
well  be  that  it  would  not  lie  in  his  mouth,  or  any  one  claim- 
ing under  him,  to  assert  the  illegality  of  the  transaction. 
The  case  would  then  resemble  more  the  cases  of  Bank  v, 
Matthews  or  Bank  v.  Stetvart.  If  the  bank  had  violated  the 
law,  it  laid  itself  open  to  proceedings  on  tlie  part  of  the  gov- 
ernment and  the  courts  might  leave  the  parties  where  they 
were,  and  might  decline  to  interfere  to  benefit  the  borrower 
to  the  prejudice  of  the  stockholders  and  creditors. 

There  is  no  conflict  between  the  Lanier  and  BuUard  cases 
and  the  Matttlieios  and  Whitney  cases.  Each  class  is  distinct 
and  its  doctrine  is  controlling  where  the  principle  involved  is 
the  same.  It  is  one  thing  if  the  contract  has  been  executed 
and  to  avoid  it  would  be  to  deplete  the  assets  of  the  bank  to 
the  amount  represented  by  the  contract ;  it  is  quite  another 
thing,  where  the  bank  is  seeking  to  create  a  lien  upon  an 
implied  executory  contract,  or  a  security  where  it  has  none, 
and  where  it  admits  it  has  none,  in  the  face  of  the  statute, 
which  provides  that  it  shall  not  have  such  a  lien,  or  take  such 
a  security. 

The  conclusion  I  reach  is  that  the  cases  relied  upon  in  the 
court  below,  in  the  decision  of  this  case,  do  not  control  it. 
They  do  not  authorize  the  assertion  of  an  equitable  lien  by 
the  bank  upon  the  shares  of  its  own  capital  stock  and  the 
plaintiff,'  having  acquired  the  certificates  from  Levi,  the  stock- 
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holder,  for  value  and  in  good  faith,  was  entitled  to  have  the 
same  absolutely  transferred  into  its  name  upon  the  books  of 
the  corporation. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Ctjllbn  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Leonard  Howarth,  as  Receiver  of  the  Traders'  Bank  of 
Taooma,  Respondent,  v.  Charles  E.  Angle,  Appellant. 

1.  Foreign  Receiver  op  Non-resident  Bank  — His  Right  to 
Enforce  Statutory  JaABiLiTY  of  Resident  Stockholder  for  the 
Bank's  Debts.  Where  the  receiver  of  an  insolvent  hank  of  another  state, 
who  is  also  a  qtuisi  assignee  invested  with  all  rights  possessed  hy  its 
creditors  and  entitled  to  hring  any  action  involving  its  property,  funds 
and  effects  in  his  hands,  these  including  as  an  asset  the  right  to  enforce  a 
several  liability  for  its  debts  imposed  by  a  foreign  statute  upon  its  stock- 
holders in  favor  of  its  creditors,  after  having  had  that  liability  determined 
as  to  all  the  stockholders  in  a  proceeding  taken  in  a  foreign  court,  brings 
an  action  in  the  courts  of  this  state  to  enforce  it  against  a  resident 
stockholder,  who  had  not  been  a  party  to  the  foreign  proceeding,  and 
he  has  had  opportunity  here  to  contest  all  the  essential  facts  and  his 
exact  liability  has  been  here  determined  on  common-law  evidence,  the 
Court  of  Appeals  will,  in  the  interests  of  interstate  comity  and  because 
the  foreign  statute  prescribed  no  remedy  for  the  enforcement  of  the 
liability,  affirm  a  recovery  hero  by  the  receiver  where  the  same  does  not 
involve  any  departure  from  our  practice,  nor  result  in  injustice  to  any  .of 
our  citizens,  or  conflict  with  our  public  policy. 

2.  Basis  of  Liability  of  Resident  Stockholder  in  Foreign  Cor- 
poration. The  enforcement  of  a  statutory  liabiUty  against  a  resident 
stockholder  for  debts  of  an  insolvent  foreign  corporation  does  not  rest 
upon  the  theory  that  the  laws  of  the  foreign  state  are  in  force  in  this 
state,  but  upon  the  contractual  obligation  he  assumes  to  meet  the  liability 
affixed  by  the  statute  to  the  ownership  of  stock. 

Hmoarth  V.  Angle,  89  App,  Div.  151,  affirmed. 

(Argued  January  18,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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March  23,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  after  trial  without  a 

jury.  ... 

This  action  was  brought  by  the  plaintiff,  as  receiver  of  an 
insolvent  bank  in  the  state  of  Washington,  to  recover  the 
equal  and  ratable  proportion  of  an  alleged  deficiency  claimed 
to  be  due  from  the  defendant  on  account  of  his  ownership  of 
sixty-five  shares  of  the  capital  stock  of  said  bank.  Upon  the 
trial  the  following  facts,  among  others,  were  found  by  the 
court : 

Tl^e  bank  in  question,  incorporated  under  the  laws  of  the 
territory  (now  state)  of  Washington,  became  insolvent  in 
May,  1894,  and,  on  the  19th  of  that  month,  the  plaintiff  was 
duly  appointed  receiver  thereof,  **  and  of  all  its  property  and 
assets,  real  and  personal,  of  whatsoever  nature,"  by  a  court  of 
general  jurisdiction  in  that  state,  but  the  defendant  was  not  a 
party  to  the  action.  The  bank  had  a  capital  of  $500,000, 
divided  into  5,000  shares  of  the  par  value  of  $100  each,  and 
prior  to  the  appointment  of  the  plaintiff  as  receiver,  as  well  as 
ever  since,  the  defendant  owned  sixty-five  shares.  From  the 
organization  of  said  bank  th*^  statutes  of  Washington  have 
provided  that  the  stockholders  of  every  bank  incorporated 
thereunder  "  should  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  the  other,  for  all  the  contracts, 
debts  and  engagements  of  the  bank  accruing  while  they 
remain  such  stockholders,  to  the  extent  of  the  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares."  They  further  provide  for 
the  appointment  of  a  receiver  by  the  Superior  Court  when- 
ever a  corporation  becomes  insolvent,  with  "  power,  nnder 
control  of  the  court,  to  bring  and  defend  actions,  take  and 
keep  possession  of  property,  receive  rents,  collect  notes  and 
generally  to  do  such  acts,  respecting  the  property  in  his  hands, 
as  the  court  should  authorize." 

Said  statutes  have  received  judicial  construction  in  the 
highest  court  of  said  state,  whicli  established  the  law  "  that  a 
receiver  of  an  insolvent  corporation,  appointed  under  and  in 
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accordance  with  said  laws,  and  under  circumstances  similar  to 
those  under  which  plaintiff  was  appointed  receiver,  as  afore- 
said, became  and  was  a  receiver  for  all  of  the  creditors  of  the 
respective  corporation  or  association  of  which  he  was  so 
appointed  receiver,  and  a  guaai  assignee,  and  invested  with 
the  title  to  all  rights  of  action  possessed  by  his  principals,  and 
was  entitled  to  bring  and  defend,  in  his  own  name,  as  such 
receiver,  any  and  all  actions  involving  the  property,  funds 
and  effects  in  his  hands  as  receiver  or  concerning  the  persons 
represented  by  him,  including  the  creditors  of  such  corpora- 
tions. *  *  *  That  the  liability  of  the  stockholders  of  a 
banking  corporation,  organized  under  the  provisions  of  the 
laws  of  the  said  state  as  above  quoted,  was  a  contingent  and 
secondary  liability  to  be  enforced  after  all  other  assets  of  said 
bank  had  been  exhausted  and  was  provided  for  the  benetit  of 
all  creditors  of  said  bank  and  became  a  part  of,  and  added  to, 
the  funds  and  property  of  such  bank  in  the  possession  of  the 
receiver  thereof,  and  the  title  to  which  was  in  said  receiver  as 
a  trust  fund  for  the  purpose  of  satisfying  the  claims  of  such 
creditors ;  and  that  such  trust  funds,  including  said  contingent 
and  secondary  liability  of  the  stockholders  of  such  bank,  were 
all  assets  in  the  hands  of  such  receiver  and  should  be  adjusted 
in  receivership  proceedings,  and  that  such  receiver  had  the 
right,  under  the  direction  of  the  court,  to  enforce  the  said 
contingent  and  secondary  liabilities  and  every  liability  of 
whatsoever  nature  which  the  court  might  find  necessary  in 
order  to  pay  the  amount  owing  to  the  creditors,  and  that  the 
receiver  of  such  corporation,  and  not  the  individual  creditors 
themselves,  was  and  is  the  proper  person  to  sue  upon  and 
enforce  the  said  liabilities  against  the  stockholders  of  such 
insolvent  banking  corporation." 

The  trial  court  further  found  as  follows : 

"  Tenth.  That  at  the  time  the  defendant  became  the  owner 
and  holder  of  sixty-five  shares  of  stock  in  the  said  bank,  as 
aforesaid,  the  provisions  of  the  laws  of  the  State  of  Washing- 
ton as  stated  above,  as  interpreted  by  the  courts  of  that  State, 
were  in  full  force  and  became  a  part  of  the  said  defendant's 
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contract  of  purchase  and  ownership  of  said  shares  of  stock, 
and  said  defendant  in  and  by  his  purchase  and  ownership  and 
holding  of  said  sixty-five  shares  of  stock  of  said  bank  as 
aforesaid,  contracted  and  agreed  for  a  valuable  consideration, 
that  he  would  be,  and  remain,  individually  responsible,  equally 
and  ratably  with  the  other  stockholders  of  said  bank,  for  all 
contracts,  debts  and  engagements  of  said  bank  accruing  while 
he  remained  such  stockholder  to  the  extent  of  the  amount  of 
his  stock  therein  at  the  par  value  thereof,  to  wit,  to  the 
amount  of  $6,500  in  addition  to  the  amount  invested  in  said 
shares ;  and  that  it  is  provided  by  the  laws  of  the  said  State  of 
Washington  that  an  action  to  enforce  said  liability  or  any 
liability  under  tlie  said  contract  and  obligation  is  transitory 
and  may  be  brought  by  a  receiver  as  aforesaid  in  any  court  of 
general  jurisdiction  in  any  State  where  personal  service  can  be 
made  upon  said  stockholder. 

^^  Eleventh,  That  while  the  said  defendant  remained  a 
stockholder  of  said  Traders'  Bank  of  Tacoraa  and  the  owner 
of  sixty-five  shares  of  its  stock  of  the  par  value  of  $100  each 
as  aforesaid,  certain  contracts,  debts,  engagements  and  obliga- 
tions duly  accrued  against  said  Ti-aders'  Bank  of  Tacoma,  upon 
which,  after  exhausting  and  applying  the  proceeds  of  all 
property  and  assets  of  said  bank  of  whatsoever  nature,  there 
still  remains  due  and  owing  the  sum  of  $131,670.40,  and  that 
the  equal  and  ratable  proportion  of  the  said  deficiency  due 
from  said  defendant  on  account  of  the  sixty-five  shares  of  the 
capital  stock  of  said  bank  owned  by  him  as  aforesaid,  and  on 
account  of  the  contract  and  agreement  entered  into  by  him  at 
the  time  of  his  purchase  and  ownership  as  aforesaid,  and  in 
accordance  with  the  provisions  of  the  statutes  and  laws  of  the 
State  of  Washington,  is  the  sum  of  $1,712.10. 

"  Twelfth,  That  prior  to  the  commencement  of  this  action 
and  prior  to  the  making  of  the  assessment  hereinafter  referred 
to,  piaintiif  as  receiver  of  the  Traders'  Bank  of  Tacoma,  as 
aforesaid,  and  acting  under  orders  of  the  said  Superior  Court 
of  the  State  of  Washington  for  the  county  of  Pierce,  had 
duly  and  regularly  collected  in  and  sold  and  disposed  of  all 
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property  and  assets  of  said  Traders'  Bank  of  Tacoraa,  real, 
personal  and  mixed,  and  of  whatsoever  kind  and  nature, 
except  the  said  contingent  or  secondary  liability  against  the 
stockholders  of  said  bank,  and  had  distribated  the  money  so 
collected  and  the  proceeds  so  realized  to  the  several  creditors 
of  the  said  Traders'  Bank  of  Tacoma  entitled  thereto,  as  was 
dcdy  found  and  ordered  by  the  said  Superior  Court  last  above 
named ;  and  that  after  so  selling  and  disposing  of  all  of  the 
assets  of  said  bank,  and  on  or  about  the  17th  day  of  March, 
1897,  upon  a  full  report  and  showing  to  said  Superior  Court 
last  above  named,  and  upon  full  proof  of  the  facts  above 
stated  and  of  the  condition  of  said  bank,  an  order  and  judg- 
ment of  said  Superior  Court  was  duly  made  and  entered  in 
said  cause  number  11,673  by  said  Superior  Court  of  the  State 
of  Washington  for  the  county  of  Pierce,  adjusting  all  the 
affairs  of  said  receivership  and  the  liabilities  of  the  stock- 
holders of  said  bank  and  finding  and  adjudging  the  aggregate 
amount  of  the  several  deficiencies  upon  the  several  contracts, 
debts  and  engagements  which  had  accrued  against  said  bank 
prior  thereto  to  be  the  sum  of  $131,670.40,  and  further  order- 
ing, directing  and  adjudging  that  plaintiff,  as  receiver  as  afore- 
said, at  once  levy  an  assessment  upon  the  several  stockholders 
of  said  bank  equal  to  twenty-six  and  ^  per  cent  of  the  par 
value  of  the  stock  of  said  bank,  which  was  by  said  judgment 
found  to  be  an  assessment  sufficient  and  necessary  to  make  up 
the  full  amount  of  said  deficiency  and  which  said  judgment 
directed  that  said  assessment  be  paid  forthwith  to  said  plain- 
tiff as  such  receiver  at  Tacoma,  Pierce  county,  Washington,  in 
cash,  on  or  before  the  24rth  day  of  April,  1897,  and  which 
said  judgment  further  ordered  and  directed  said  plaintiff,  as 
such  receiver,  to  forthwith  give  notice  to  and  make  demand 
upon  the  several  stockholders  of  said  bank  for  the  amount  of 
the  respective  assessments  upon  them  on  account  of  their 
several  proportions  of  the  capital  stock  of  said  bank,  and 
authorized  and  directed  him,  said  plaintiff,  as  such  receiver,  to 
proceed  forthwith  by  suit  brought  in  his  own  name  as  such 
receiver  against  all  stockholders,  if  any,  who  refused  to  pay 
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their  respective  portions  of  snch  assessment,  or  any  portion 
thereof,  according  to  the  said  terms  and  demands.    *    *    *  " 

The  receiver  thereupon  levied  an  assessment  on  the  several 
stockholders  of  the  bank,  in  accordance  with  said  judgment, 
of  twenty-six  and  r^^^-  per  cent  upon  the  par  value  of  said 
stock.  Before  the  commencement  of  this  action  he  gave 
notice  of  such  assessment  to  the  defendant  as  one  of  said 
stockholders,  and  demanded  payment  of  his  proportionate 
amount  of  the  assessment  and  deficiency,  amounting  to 
$1,712.10. 

Upon  the  refusal  of  the  defendant  to  pay  said  sum,  this 
action  was  brought  for  the  recovery  thereof,  and  the  trial 
judge  directed  a  judgment  in  favor  of  the  plaintiff  for  the 
amount,  with  interest  and  costs.  That  judgment  was  unani- 
mously affirmed  by  the  Appellate  Division  and  the  defendant 
now  comes  here. 

Horace  IfcOuire  for  appellant.  Under  the  rule  of  inter- 
state comity  the  plaintiff  should  not  be  permitted  to  collect 
this  assessment  or  enforce  this  liability  against  a  citizen  of  this 
state  in  this  action  or  upon  the  facts  alleged  in  his  complaint. 
{MaTHhall  V.  Sherman^  148  N.  Y.  8.;  Drinkwater  v.  P,  M. 
R.  Co,^  18  Me.  35 ;  Leucke  v.  Tredway^  45  Mo.  App.  507 ; 
K  Nat  Bank  v.  O,  M.  C,  M,  Co.,  42  Minn.  327 ;  Zowry  v. 
Inman,  46  N.  Y.  119  ;  Farnsworth  v.  Wood,  91  N.  Y.  308 ; 
Hirshfeld  v.  Fitzgerald,  157  N.  Y.  185  ;  Ilirshfeld  v.  Bopp, 
145  K  Y.  84;  Nat  Bank  v.  Dillingham,  147  N.  Y.  603; 
Tucker  v.  Oibnan,  45  Hun,  193 ;  121  N.  Y.  189.) 

Porter  M.  French  for  respondent.  The  plaintiff,  who  is  a 
statutory  receiver  appointed  by  the  Superior  Court  of  Pierce 
county,  in  the  state  of  Washington,  can  maintain  this  action, 
and  it  is  properly  brought  in  his  name.  (  Wilson  v.  Book,  13 
Wash.  676  ;  Watt^son  v.  Master  son,  15  Wash.  511 ;  Hardin 
V.  Sweeney,  14  Wash.  129 ;  Booth  v.  Clark,  17  How.  [U.  S.] 
822;  Schultz  v.  P,  Ins,  Co,,  77  Fed.  Kep.  375 ;  Avery  v.  B, 
L.  <&  r.  Co.,  72  Fed.  Rep.  700;  Farley  v.  Talbee,  55  Fed. 


1900.]  HowARTH  V.  Angle.  185 

N.  Y.  Rep,]  Opinion  of  the  Court,  per  Vann,  J. 

Rep.  892 ;  Sheaf e  v.  Larimer^  79  Fed.  Rep.  921 :  Howarth 
V.  EUwanger,  86  Fed.  Rep.  54;  II.  Nat.  Bank  y.  Ellis,  166 
Ma88.  414 ;  Gushing  v.  Perot^  175  Fenn.  St.  66 ;  Patterson 
V.  Stewart^  41  Minn.  84 ;  Jf.  Mfg.  Co.  v.  Latigdon,  44  Minn. 
37.)  The  liability  imposed  upon  the  defendant  as  a  stock- 
holder of  the  Tacoma  Bank  by  the  Constitution  and  statutes 
of  Washington  is  contractual ;  therefore,  transitory,  and  can 
be  maintained  in  any  jurisdiction  where  defendant  can  be 
found.  (Beach  on  Priv.  Corp.  §  148*;  Morawetz  on  Priv. 
Corp.  [2d  ed.]  §  875 ;  Cook  on  Stock  &  Stockholders  [2d  ed.], 
§  223;  Cole  v.  S.  R.  R.  Co.,  9  Wash.  487;  Han^dvn  v. 
Sweeney,  14  Wash.  129  ;  Wilson  v.  Book,  13  Wash.  676.) 

Vann,  J.  The  appeal  book  contains  but  three  exceptions, 
two  of  which  relate  to  findings  of  fact,  and  cannot  be  here 
considered  because  the  affirmance  was  unanimous.  The  third 
relates  to  the  conclusion  of  law,  and  hence  the  sole  question 
presented  is  whether  the  facts  found  authorize  the  judgment 
directed.  None  of  the  evidence  is  returned,  except  certain 
extracts  from  the  Constitution  and  statutes  of  Washington 
and  an  abstract  of  the  testimony  of  a  lawyer,  practicing  in 
that  state,  relating  to  the  construction  placed  by  its  highest 
court  upon  them. 

The  findings  show  that  the  judgment  of  the  trial  court  is 
not  founded  simply  upon  the  judgment  of  the  Washington 
court  appointing  a  receiver  and  the  assessment  made  pursuant 
thereto,  for  the  organization  and  insolvency  of  the  Tacoma 
bank,  the  amount  of  the  deficiency  and  defendant's  proportion 
thereof,  are  found  as  independent  facts,  which  are  presumed, 
from  the  state  of  the  record  before  us,  to  have  been  estab- 
lished by  common-law  evidence.  The  defendant's  liability 
and  the  amount  thereof  do  not  depend  upon  the  Washington 
judgment,  the  only  necessary  function  of  which,  in  this 
action,  was  to  establish  the  title  of  the  plaintiff  and  his  right 
to  sue. 

While  the  plaintiff  is  called  a  receiver,  the  name  does  not 
24 


186  HowARTH  V.  Anglb.  [Feb., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  162. 

measure  his  power,  for  he  represents  all  the  creditors  and 
stockholders  of  the  insolvent  corporation,  and  is  authorized  to 
maintain  such  actions  as  are  necessary  to  recover  the  assets, 
among  which  is  included  the  cause  of  action  set  forth  in 
the  complaint.  He  is  not  a  mere  custodian,  but  "a  quasi 
assignee  *  *  *  invested  with  the  title  to  all  rights  of 
action  possessed  by  his  principals,"  and  entitled  to  bring  "  any 
and  all  actions  involving  the  property,  funds  and  effects  in  his 
hands  as  receiver,  or  concerning  the  persons  represented  by 
him,  including  the  creditors  of  such  corporation."  The 
statutory  liability  of  stockholders  is  an  asset  of  the  insolvent 
bank,  "  the  title  to  which  was  in  said  receiver  as  a  trust  fund 
for  the  purpose  of  satisfying  the  claims  of"  creditors. 

While  a  foreign  receiver  cannot  sue  in  this  state,  as  a  matter 
of  right,  *^  still  our  courts  uphold  the  title  of  a  foreign  assignee 
or  receiver  upon  the  principle  of  comity.  If  the  title  is  by 
virtue  of  a  voluntary  conveyance  or  transfer,  it  is  sustained  as 
against  all,  incliiding  even  domestic  creditors,  but  if  it  depends 
on  a  foreign  statute  or  judgment,  it  is  sustained  against  all 
except  domestic  creditors.  *  *  *  Every  remedy  to  gather 
in  the  assets  is  afforded,  unless  it  would  interfere  with  the 
policy  of  the  state  or  impair  the  rights  of  its  own  citizens." 
{Mabon  v.  Ongley  Electric  Co,,  156  N.  Y.  196, 201.)  This  is 
made  very  plain  by  the  learned  opinion  of  the  Appellate 
Division,  which  leaves  nothing  to  l^e  said  upon  the  subject. 
{Sowarth  V.  Angle,  39  App.  Div.  151.) 

It  was  not  necessary  that  all  the  stockholders  should  be 
before  the  Washington  court,  when  the  order  was  made 
appointing  the  plaintiff  receiver  and  giving  him  authority  to 
sue,  any  more  than  when  a  decree  in  bankruptcy  is  made, 
which  binds  all  who  are  not  parties  the  same  as  those  who  are. 
{Sanger  v.  Upton,  91  U.  S.  56.)  That  judgment  may  be 
regarded  as  a  proceeding  in  rem,  binding  upon  all  the  world 
so  far  as  title  to  the  assets  of  the  corporation  is  concerned, 
and,  according  to  the  decisions  of  the  highest  court  of  the 
state  where  it  was  made,  the  so-called  statutory  liability  of 
stockholders  is  part  of  the  assets. 
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The  defendant  took  stock  in  the  Tacoma  bank  subject  to 
the  burden  of  the  law,  which  he  impliedly  agreed  to  bear,  as 
he  could  not  otherwise  have  become  a  stockholder.  {Lowry 
V.  Inman^  46  N.  Y.  119.)  That  burden  is  an  asset,  vested  in 
the  receiver,  and  can  be  enforced  in  this  state  the  same  as  a 
promissory  note,  not  because  the  laws  of  Washington  are  in 
force  here,  but  because  the  defendant  voluntarily  assented  to 
the  conditions  upon  which  the  bank  was  organized.  As  was 
said  in  the  case  last  cited,  "  a  personal  liability  of  stockholders 
for  the  debts  of  a  corporation,  in  virtue  of  the  charter,  is  not 
in  the  nature  of  a  penalty  or  forfeiture,  and  does  not  exist 
solely  as  a  liability  imposed  by  statute.  It  is  not  enforced 
simply  as  a  statutory  obligation,  but  is  regarded  as  voluntarily 
assumed,  by  the  act  of  becoming  a  stockholder.  *  *  *  It 
is  like  other  obligations,  assumed  in  the  form  prescribed  by 
the  laws  of  the  place  where  made,  and,  being  valid  there,  is 
enforceable  everywhere.  Its  validity,  interpretation  and  effect 
are  to  be  determined  by  the  lex  loci ;  but  the  remedy  is  gov- 
erned by  the  lexfori^'*  While  the  liability  is,  for  convenience, 
frequently  called  statutory,  because  the  statute,  which  is  the 
constitution  of  the  bank,  affixed  the  obligation  to  the  owner- 
ship of  stock,  it  is  in  fact  contractual  and  springs  from  an 
implied  promise.  There  is  no  substantial  difference  between 
the  liability  for  an  unpaid  balance  on  a  stock  subscription, 
which  is  an  express  contract  to  take  stock  and  pay  for  it 
{Stoddard  v.  Lum,  159  N.  Y.  265),  and  the  liability  for  the 
unpaid  deficiency  of  assets  assumed  by  the  act  of  becoming  a 
member  of  the  corporation  through  the  purchase  of  stock, 
from  which  a  contract  is  implied  to  perform  the  statutory 
conditions  upon  which  stock  may  be  owned.  {liichmond  v. 
Irons,  121  U.  S.  27,  55.)  The  fact  that  the  former  is  the 
promise  of  a  principal,  and  the  latter  of  a  surety,  does  not 
affect  the  question.  The  express  promise  runs  to  the  corpo- 
ration and  may  be  enforced  by  it,  while  the  implied  promise 
runs  to  the  creditors,  and  may,  according  to  the  common  law 
of  the  state  where  it  was  made,  be  enforced  for  the  benefit  of 
creditors  by  a  receiver  of  the  corporation  appointed  to  wind 
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up  its  affairs.  The  latter  promise  is  not  a  part  of  the  capital 
stock  of  the  bank,  but  is  a  snbstitnte,  required  by  statute,  for 
the  personal  liability  of  a  partner  at  common  law,  and  has  the 
same  object,  which  is  the  protection  of  creditors. 

The  stockholders,  however,  may  controvert  in  our  courts  all 
the  essential  facts,  such  as  insolvency,  the  amount  of  the 
deficiency  and  the  like,  whether  they  are  established  by  the 
judgment  appointing  the  receiver  or  not.  They  may  require 
strict  common-law  proof  as  to  all  the  facts  upon  which  the 
deficiency  is  based,  and  may  contest  any  unreasonable  expendi- 
ture in  the  conversion  of  assets  and  the  collection  of  accounts, 
including  extravagant  allowances  to  attorneys  or  counsel. 
Upon  all  these  questions  the  defendant  has  had  his  day  in  the 
courts  of  this  state,  and  the  united  action  of  the  courts  below 
have  conclusively  determined  them  against  him. 

If  the  statute,  upon  which  the  personal  liability  of  the  stock- 
holders is  founded,  had  also  provided  a  remedy  for  that  liability, 
such  remedy  would  have  been  exclusive  and  could  not  have  been 
enforced  in  the  courts  of  this  state.  It  was  said  in  PoUard 
V.  Bailey  (87  CT.  S.  520,  527),  "  the  liability  and  the  remedy 
were  created  by  the  same  statute.  This  being  so,  the  remedy 
provided  is  exclusive  of  all  others.  A  general  liability  created 
by  a  statute  without  a  remedy  may  be  enforced  by  an  appro- 
priate common-law  action."  The  statute  of  Washington, 
however,  provided  no  remedy,  but  left  that  subject  to  the 
courts,  to  be  worked  out  according  to  the  common  law.  The 
learned  counsel  for  the  appellant  recognizes  the  distinction 
between  foreign  statutes,  which  create  a  liability  and  provide 
a  remedy,  and  those  which  create  a  liability  but  do  not  pro- 
vide a  remedy.  He  admits  that,  according  to  the  law  of  this 
state,  in  the  former  class  only  the  remedy  provided  by  the 
foreign  statute  can  be  pursued,  while  in  the  latter  it  depends 
upon  interstate  comity.  He  insists,  however,  that  the  pro- 
cedure against  resident  stockholders  of  a  foreign  corporation 
must  be  in  substantial  accordance  with  the  practice  established 
in  the  state  where  the  action  is  brought,  and  this  is  true  to 
the  extent  that  no  departure  from  that  practice  is  permitted, 
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which  results  in  injustice  to  the  citizens  of  that  state,  or  is 
against  the  public  policy  thereof.  He  relies  upon  the  case  of 
Marshall  v.  Sherman  (148  N.  Y.  9),  where  the  action  was 
not  brought  by  a  receiver,  but  by  a  creditor  of  an  insolvent 
bank  in  Kansas,  to  recover  the  ^amount  of  a  deposit  after  a 
receiver  had  been  appointed  in  that  state.  The  action  was 
founded  upon  a  local  statute,  which  not  only  created  the 
liability,  but  also  provided  a  peculiar  and  complicated  remedy 
unknown  to  our  courts,  and  which  could  not  be  entirely 
enforced  in  this  state.  {Lowry  v.  Inman^  46  N.  Y.  119 ; 
ChrUtmsen  v.  Eno^  106  N.  Y.  97,  103.)  The  liability  was 
neither  contractual,  in  the  general  sense,  nor  penal,  but  the"^ 
statute  charged  the  property  of  the  stockholder  with  the  debts 
of  the  insolvent  corporation  to  the  extent  of  the  stock  held  by 
him.  It  was  the  case  so  aptly  described  by  Judge  Allen  in 
Lowry  v.  Ininan  {mprd)^  where  the  intent  of  the  legislature 
"  was^  not  to  create  a  general,  personal  or  property  liability, 
but  to  chaise  the  property  of  the  stockholders,  and  that  not 
generally,  or  by  the  usual  and  ordinary  process,  but  condi- 
tionally, and  by  a  peculiar  and  unusual  procedure,  only  avail- 
able in  the  courts  of  that  state,  not  only  limiting  and  prescrib- 
ing the  security  and  rights  of  the  creditor,  and  the  obligation 
and  liability  of  the  stockholder,  but  prescribing  the  remedy, 
going  with  it  and  as  a  part  of  the  right."  The  assets  had  not 
been  marshalled  or  appropriated  for  the  benefit  of  creditors 
and  there  was  no  way  to  determine,  with  any  degree  of 
accuracy,  the  amount  of  the  deficiency  or  how  much  the 
defendant  ought  to  pay.  The  action,  if  it  had  not  been 
arrested  by  the  demurrer  interposed  to  the  complaint,  would 
naturally  have  resulted  in  the  appropriation  by  one  creditor, 
alone,  of  that  which  belonged  to  others  equally  with  himself. 
Under  these  circumstances  we  declared  that  "  when  the  courts 
of  this  state  are  asked  to  administer  the  statutes  of  Kansas, 
and  we  can  see  that  the  case  is  surrounded  by  such  complica- 
tions, and  t}ie  circumstances  are  such  that  it  cannot  be  done 
without  injustice  to  our  own  citizens  or  that  it  will  be  impos- 
sible to  do  full  and  complete  justice  to  all  the  parties  in  inter- 
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est,  it  is  reasonable  and  jnst  to  decline  to  administer  them  at 
all." 

In  that  case  the  amount  of  the  deficiency  was  not  ascer- 
tained in  any  way  by  a  court  or  otherwise ;  the  action  was  not 
brought  by  a  receiver  ;  the  remedy  sought  was  that  provided 
by  the  foreign  statute,  which  created  the  liability;  that 
remedy  could  not  be  wholly  enforced  in  this  state,  and,  to  the 
extent  that  it  could  be  enforced,  might  result  in  injustice  to  our 
citizens.  In  this  case  the  action  is  brought  by  a  receiver,  who, 
according  to  the  decisions  of  the  Washington  courts,  has  the 
title  to  the  right  of  action,  and  the  amount  of  the  deficiency 
has  been  definitely  ascertained  both  by  the  courts  of  that  state 
and  of  this.  It  does  not  appear  that  there  is  any  other  stock- 
holder or  any  creditor  in  this  state,  or  that  injustice  will  be 
done  to  any  citizen  of  this  state  by  sustaining  the  judgment 
appealed  from.  The  reasons  given  by  the  court  for  denying 
relief  in  Marshall  v.  Sherman  are  met  by  the  facts  of  this 
case,  which  distinguish  it  in  many  essential  respects  and  per- 
mit a  recovery  under  the  principles  sanctioned,  but  not  applied 
in  that  case  because  the  necessary  facts  were  \y^anting. 

It  is  not  necessary  that  the  procedure  to  enforce  the  liabil- 
ity in  question  should  be  that  required  by  statute  in  this  state 
in  the  case  of  domestic  corporations,  as  that  would  frequently 
be  impossible  and  would  withhold  the  right  of  comity  alto- 
gether. Any  provision  of  our  statutes  which  makes  the  recov- 
ery of  judgment  against  the  corporation  and  return  of  execu- 
tion unsatisfied  essential  to  the  maintenance  of  an  action 
against  a  stockholder  cannot  ordinarily  be  complied  with  in 
the  case  of  a  foreign  corporation,  because  service  of  process 
cannot  be  had.  (L.  1890,  ch.  564,  §  58  ;  Hirahfeld  v.  Bopp^ 
145  N.  Y.  84.)  However,  the  provision  of  the  Stock  Cor- 
poration Law,  above  cited,  did  not  apply  even  to  a  domestic 
banking  corporation  on  the  18th  of  May,  1897,  when  this 
action  was  commenced,  because,  on  the  day  before,  section  52 
of  the  Banking  Law  was  so  amended  as  to  require  the  enforce- 
ment of  liability  against  stockholders  by  action  in  the  name  of 
the  receiver.     (L.  1892,  ch.  689,  §  52 ;  L.  1897,  ch.  441,  §  1.) 
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Said  amendment  also  answers  the  criticism  of  the  appellant 
that  if  the  right  of  action  was  in  a  creditor,  instead  of  the 
receiver,  the  defendant  would  have  had  the  benefit  of  the 
Statute  of  Limitations.     (Code  Civ.  Pro.  §  394.) 

It  is  sufficient  if  the  method  of  procedure  in  our  courts  is 
such  that  no  injustice  is  done  to  the  defendant,  or  to  any 
citizen  of  this  state,  and  the  established  policy  of  the  state  is 
not  interfered  with.  (  Willitta  v.  Waite,  25  N.  Y.  577,  585.) 
No  injustice  was  done  the  defendant  by  the  judgments  below, 
because  he  was  only  required  to  pay  his  exact  proportion  of 
the  deficiency,  as  duly  ascertained  by  the  courts  of  this  state. 
The  fact  that  the  deficiency  had  also  been  ascertained  by  the 
courts  in  Washington  and  the  same  amount  found  to  exist  did 
no  harm.  There  is  no  inequality,  for  one  creditor  is  not  paid 
in  full,  while  others  get  less,  but  all  are  benefited  equally,  and 
no  one  gets  more  than  his  due.  Justice  is  done  to  all  and 
injustice  to  none.  While  only  a  single  stockholder  was  made 
a  party  to  the  action,  he  was  the  only  stockholder,  so  far  as 
appears,  who  could  be  served  in  this  state. 

If  some  of  the  stockholders  should  prove  insolvent,  the 
defendant  cannot  be  affected  by  it  or  his  liability  increased 
thereby.  Under  the  Federal  Banking  Law,  which  contains 
the  same  provision  as  to  the  liability  of  stockholders,  in  the 
same  words  as  the  statute  in  question,  it  was  held  that  there 
was  no  power  to  direct  a  second  assessment  to  supply  the 
deficit  caused  by  the  inability  of  the  receiver  to  enforce  pay- 
ment from  such  stockholders  as  were  insolvent  or  beyond  the 
jurisdiction.  It  was  also  held  that  the  effect  of  the  words 
"  equably  and  ratably  and  not  one  for  another,"  was  to  make 
the  liability  several  and  not  joint,  and  to  protect  each  stock- 
holder from  liability  for  the  default  of  another.  It  was  dis- 
tinctly announced  "  that  the  shareholders  were  not  intended 
to  be  put  in  the  relation  of  guarantors  or  sureties  one  for 
another,. as  to  the  amount  which  each  might  be  required  to 
pay,"  and  that  "  the  insolvency  of  one  stockholder,  or  his 
being  beyond  the  jurisdiction  of  the  court,  does  not  in  any 
wise  affect  the  liability  of  another."     {U,  S.  \ .  ITnaXj  102  U. 
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S.  422.  See,  also.  Matter  of  the  HoUister  Bank,  27  N.  Y. 
393 ;  Crease  v.  Bahcock,  10  Mete.  525,  and  Morse  on  Bank- 
ing, 503.) 

The  defendant,  therefore,  cannot  be  made  to  pay  more  than 
once  nor  more  than  his  share,  whether  others  pay  or  not.  No 
resident  of  this  state  is  affected,  except  the  d<$fendant,  from 
whom  nothing  is  required  except  what  he  impliedly  contracted 
to  pay.  The  policy  of  the  state  is  not  contravened,  for  that 
policy  requires  th'e  enforcement  of  the  statutory  liability  of 
Btockhoidera  of  insolvent  cerporations  by  an  action,  in  the 
name  of  a  receiver,  to  recover  the  proper  proportion  of  the 
deficiency  from  each  stockholder  for  the  benefit  of  all  the 
creditors.  As  was  said  in  Stoddard  v.  Lum  {supra), :  "  The 
plaintiff  does  not  come  here  seeking  to  remove  assets  from  this 
state  to  the  possible  prejudice  of  domestic  creditors,  but  asks 
that  he  be  permitted  to  enforce  against  our  own  citizens  the 
performance  of  contracts  into  which  they  have  entered  in 
another  jurisdiction." 

When  an  action  by  a  foreign  receiver  to  collect  assets, 
under  the  authority  of  the  court  which  appointed  him,  works 
no  detriment  to  any  citizen  of  this  state,  and  is  no^t  repugnant 
to  its  policy,  it  would  be  a  provincial  and  narrow  view  for 
our  courts  to  refuse  to  extend  the  usual  state  comity.  There 
is  a  close  business  connection  between  the  citizens  of  the  differ- 
ent states  of  the  Union.  Investments  are  freely  made  in  other 
states  by  the  citizens  of  this  state,  who  need  the  aid  of  the 
courts  of  the  jurisdiction  where  the  investments  are  made. 
The  comity  which  we  expect  to  have  extended  to  citizens  of 
our  state,  we  cannot,  in  justice,  refuse  to  citizens  of  other 
states.  State  lines  should  not  prevent  justice  from  being  done. 
Our  courts  should  not  close  their  doors  to  a  receiver  from 
another  state,  who  comes  here,  armed  with  the  title  to  a  just 
claim  against  a  citizen  of  this  state  and  offers  to  establish  by 
common-law  evidence  the  liability  of  that  citizen.  While  we 
should  keep  control  of  the  subject,  so  as  to  see  that  no  dis- 
crimination is  practiced  against  our  citizens,  or  injustice  done 
them  either  as  to  the  substance  of  the  liability  or  the  method 
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of  procedure,  when  the  same  result  is  attained  in  practically 
the  same  way  as,  nnder  similar  circumstances,  would  be 
attained  in  the  case  of  a  domestic  corporation,  there  is  no 
reason  for  withholding  that  aid  which  is  now  afforded  by  the 
courts  of  almost  all  enlightened  countries. 

The  judgment  should  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin  and  Landon, 
JJ.,  concur ;  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 

Maroaret  Kleiner,  by  her  Guardian  ad  Litem,  Charles 
Kleiner,  Respondent,  v.  The  Third  Avenue  Eailroad 
Company,  Appellant. 

1.  Negligence  —  Evidence.  In  an  action  for  personal  injuries  evi- 
dence of  the  omission  to  sound  the  gong  upon  a  street  car  at  a  crossing, 
although  not  the  cause  of  the  plaintiff's  injury,  may  be  admissible  as  a 
part  of  the  history  of  the  transaction,  as  bearing  upon  the  degree  of  care 
exercised  by  the  defendant's  employees  and  upon  the  question  of  contrib- 
utory negligence. 

2.  Appeal  —  Evidence  not  Reviewable  Notwithstanding  Allow- 
ance op  Appeal  from  Unanimous  Decision.  The  Court  of  Appeals 
cannot  review  the  sufficiency  of  the  evidence  to  sustain  a  verdict  after  a 
unanimous  affirmance  by  the  Appellate  Division,  in  an  action  for  personal 
injuries,  notwithstanding  the  allowance  of  an  appeal,  but  can  consider 
only  such  questions  of  law  as  are  raised  by  proper  exceptions. 

8.  Trial  —  When  Charge  Does  not  Interfere  with  Province  op 
JuBT.  It  is  not  error  for  the  trial  court  to  charge,  in  such  an  action,  that 
if  the  Jury  believe  that  the  accident  happened  in  the  manner  described  by 
the  defendant's  witnesses  their  verdict  must  be  for  the  defendant,  and  if 
they  believe  it  occurred  in  the  manner  described  by  the  plaintiff  and  her 
witnesses,  she  is  entitled  to  recover,  since  it  leaves  to  the  jury  the  deter- 
mination of  all  the  facts. 

4.  Pleadinoand  Proof  —  Evidence  as  to  Special  Damages.  The 
averment  in  a  complaint  in  an  action  for  personal  injuries  that  plaintiff 
sustained  a  severe  nervous  shock  is  insufficient  to  justify  her  in  proving 
that  the  result  of  that  shock  was  to  produce  heart  disease,  vertigo,  curva- 
ture of  the  spine  and  other  diseases,  it  not  appearing  that  such  conse- 
quences necessarily  and  immediately  resulted  from  the  shock,  as  the  rule 
is  that  special  damages  must  be  specially  alleged,  and  the  reception  of 
evidence  of  such  resultant  injuries,  properly  excepted  to,  is  reversible  error. 

Kleiner  v.  Thii'd  Ave.  R,  R.  Co.,  86  App.  Div.  191,  reversed. 

(Argued  January  18,  1900;  decided  February  27,  1900.) 
25 
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Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  30, 1899,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Herbert  li,  Liinhurge7\  Henry  L,  Sch^uerman  and  Henry 
Siegrist^  Jr,^  for  appellant.  The  trial  court  erred  in  allowing  the 
admission  of  testimony  as  to  whether  or  not  a  bell  was  sounded 
during  the  approach,  of  the  car  that  struck  the  coach. 
{Pakalinsky  v.  N.  T.  C,  i&  //.  R,  R.  li.  Co,,  82  N.  Y.  424  ; 
Wohlfahrt  v.  Beckert,  92  N.  Y.  490 ;  Daniels  v.  S,  L  Ji.  T. 
Co.,  125  N.  Y.  407 ;  Huher  v.  N.  E,  li,  li.  Co,,  22  App.  Div. 
426;  Coyle  v.  T,  A,  li.  R.  Co,,  18  Misc.  Eep.  9:  Jagerw.  C. 
I.  (&  B.  R,  R,  Co.,  84  Hun,  307 ;  Erhen  v.  LoriUard,  19  N. 
Y.  299  ;  PeopU  v.  Smith,\04.  N.  Y.  491 ;  Furat  v.  S.  A.  R. 
R.  Co.,  72  N.  Y.  542;  Holmes  v.  Mofat,  120  N.  Y.  169.^ 
The  court  erred  in  charging  the  jury  that  if  they  believed  that 
the  accident  occurred  according  to  the  manner  described  by 
plaintiff's  witnesses  plaintiff  was  entitled  to  recover.  (  White 
V.  Albany  Ry,,  35  App.  Div.  23;  Hamilton  v.  T. 
A.  R.  Co,,  6  Misc.  Eep.  382;  Morrissey  v.  M.  E,  R. 
Co,,  18  App.  Div.  67 ;  Kain  v.  Smith,  89  N.  Y.  384 ; 
DoUn  V.  D.  (&  H,  C,  Co.,  71  K  Y.  285 ;  Cass  v.  T.  A,  R. 
R.  Co,,  20  App.  Div.  591,  595 ;  Hart  v.  //.  R.  B,  Co,,  SO 
K  Y.  622;  S,  S,  Nat,  Bank  v.  Sloan,  135  N.  Y.  371; 
McGrath  v.  M,  L,  Ins.  Co,,  6  N.  Y.  S.  E.  376;  Brady  v. 
Cassidy,  9  Misc.  Eep.  107.)  Errors  in  the  reception  of  evi- 
dence respecting  injuries  not  pleaded  and  in  refusing  to  charge 
as  requested  with  respect  to  such  injuries,  necessitate  revei-sal. 
{Gumb  V.  T,  T,  S,  R,  Co,,  114  X.  Y.  411 ;  Stevens  v.  Rodger, 
25  Hun,  54;  TJransky  v.  D,  D,,  E,  B.  &  B,  R.  R.  Co.,  118 
K  Y.  304;  Vertz  v.  S,  M.  Co,,  35  Hun,  116;  Squier  v. 
Oould,  14  Wend.  159 ;  Armstrong  v.  Percy,  5  Wend.  535  ; 
Neary  v.  Bostwick,  2  Hilt.  514 ;   Vanderslice  v.  Newton,  4 
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N.  T.  130;  MoUny  v.  Dowb,  15  How.  Pr.  261 ;  Baldwin  v.. 
iV^.  r:  &  H.  N.  Co.,  4  Daly,  314.)  The  court  erred  in  refus- 
ing to  charge  that  there  was  no  proof  that  the  neurasthenia, 
was  permanent.  {Reardmi  v.  T,  A.  It,  R,  Co,,  24  App. 
Div.  163;  Hayes  y,  T,  A,  B.  B.  Co.,  18  Misc.  Rep.  582; 
Horowitz  V.  H.  A.  P.  Co.,  14  App.  Div.  631 ;  Filer  y. 
iT.  r.  a  B.  B.  Co.,  49  N.  Y.  42;  Griswold  v.  N,  Y. 
C.  cfe  H.  B.  B.  B.  Co.,  115  N.  Y.  61 ;  Mosh^r  v.  Bus-- 
sell,  44  Hun,  12 ;  MitcheU  v.  Turner,  149  K  Y.  39.)  It 
was  error  to  permit  Dr.  Kolb  to  testify  as  to  his  opinion^ 
basing  it  upon  facts  assumed  to  be  true  in  addition  to  or  iii 
connection  with  the  facts  which  he  knew  to  be  true,  and  which 
he  had  testified  to.  {Matter  of  Snelling,  136  N.  Y.  515; 
Beynolds  v.  Bobinson,  64  N.  Y.  589 ;  McGuire  v.  B.  H, 

B.  B.  Co.,  30  App.  Div.  227;  People  v.  McElvaine,  121 
N.  Y.  250 ;  GuiUrrnan  v.  Z.,  etc.,  S.  S.  Co.,  83  N.  Y.  358 ; 
Gregory  v.  N.  T.,  L.  E.  (&  W.  B.  Co.,  28  N.  Y.  S.  R.  726.) 
The  court  erred  in  the  admission  of  evidence  relative  to  the 
cause  of  the  spinal  curvature.  {Blate  v.  T.  A.  B.  B.  Co.y 
16  App.  Div.  287  ;  Carpenter  v.  Blake,  2  Lans.  206  ;  Greg- 
ory  V.  JSr.  Y.,  L.  E.  <&  W.  B.  B.  Co.,  55  Hun,  303 ;  Bartor^ 
V.  Govan,  26  N.  Y.  S.  R.  847 ;  Li7ik  v.  Sheldon,  136  N.  Y. 
1;  Frankfort  v.  M.  By.  Co.,  12  Misc.  Rep.  13.)  The  court 
erred  in  allowing  the  question  as  to  the  permanency  of  the 
meningitis,  and  in  refusing  to  strike  out  the  answer  thereto. 
{Curtis  V.  B.  cfe  S.  B.  B.  Co.,  18  N.  Y.  534 ;  Filer  v.  N.  Y. 

C.  R.  B.  Co.,  49  N.  Y.  42;  Strohm  v.  N.  Y,  L.  E.  &  W. 
B.  Co.,  96  N.  Y.  305.) 

I.  Newton  Williams  for  respondent.  There  was  no  error 
in  the  charge  of  the  court  in  relation  to  whether  or  not  defend- 
ant was  bound  to  sound  a  gong  on  its  cars  while  approaching 
the  crossing  at  which  the  accident  occurred.  (  Woods  v.  Z. 
I.  B.  B.  Co.,  11  App.  Div.  16;  Buhrens  v.  D.  D.,  etc.^ 
B.  B.  Co.,  53  Hun,  571 ;  Weidinger  v.  T.  A.  B.  B.  Co.^ 
40  App.  Div.  197:  Towner  v.  B.  H.  B.  B.  Co.,  60  N. 
Y.  Supp,  289;  Bresky  v.    T.  A.  B.  B.   Co.,  16  App.  Div. 
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«3  ;  Fandel  v.  T.  A.  li.  R.  Co.,  15  App.  Div.  426 ;  Zimmer- 
man V.  T.  A.  R.  R,  Co.,  3  App.  Div.  219;  Cass  v.  T.  A. 
R.  R.  Co.,  20  App.  Div.  591 ;  Hoag  v.  N.  Y.  C  <&  H. 
R.  R,  R.  Co.,  Ill  N.  Y.  202;  BrickeU  v.  N.  Y.  C.  <&  IT. 
R.  R.  R.  Co.,  120  N.  Y.  290.)  There  was  no  error  in  the 
reception  of  evidence  or  in  the  judge's  charge  respecting 
jplaintiffs  injuries.  {Alberti  v.  JV.  Y.,  L.  E.  cfe  W.  R.  R. 
Co.,  118  N.  Y.  78;  McClain  v.  B.  C.  R.  R.  Co.,  116  N.  Y. 
460 ; '  Griswold  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  115  N.  Y. 
«4;  Rextei^  v.  Starin,  73  N.  Y.  603;  Ward  v.  Forrest,  20 
How.  Pr.  465,  477 ;  Le  Roy  v.  P.  F.  Ins.  Co.,  39  N.  Y.  56 ; 
Woolsey  v.  Trustees,  etc.,  155  N.  Y.  576 ;  Darling  v.  Kloch, 
S3  App.  Div.  270.)  Appellant's  contention  in  relation  to  Dr. 
Kolb's  testimony  is  untenable.  {ITall  v.  Crouse,  13  Hun,  562 ; 
€annon  v.  B.  C.  R.  R.  Co.,  9  Misc.  Eep.  282 ;  Clegg  v.  M. 
JS.  Ry.  Co.,  1  App.  Div.  207 ;  Quijin  v.  O'Keeffe,  9  App.  Div. 
€8 ;  Connelly  v.  M.  Ry.  Co.,  60  Hun,  495 ;  Turner  v.  City 
of  Newhirgh,  109  N.  Y.  308 ;  Colei^  v.  Fall  Brook  C.  Co., 
87  Hnn,  584.) 

Martin,  J.  This  action  was  for  negligence.  The  plaintiff 
^as  injured  on  October  28,  1897,  by  a  collision  between  a 
•coach  in  which  she  was  riding  and  one  of  the  defendant's  cars, 
«t  the  crossing  of  Twenty-sixth  street  over  the  defendant's 
tracks  on  Third  avenue.  She  had  judgment  at  the  Trial 
Terra,  which  was  unanimously  affirmed  by  the  Appellate 
Division  in  the  first  department.  An  appeal  to  this  court 
lias  been  allowed.  It  is  claimed  that  the  determination  in 
•this  case  is  in  conflict  with  the  decision  of  the  Appellate 
Division  in  the  second  department  in  the  case  of  Iluher  v. 
Jfassau  E.  R.  R.  Co.  (22  App.  Div.  426). 

An  examination  of  both  cases  discloses  that  the  alleged  con- 
ilict  has  no  existence.  In  the  Huher  case  it  was  held  tliat  in 
«n  action  to  recover  damages  resulting  from  a  collision  between 
«  vehicle  and  an  electric  car,  where  it  appeared  that  the  owner 
of  the  vehicle  was  already  aware  of  the  approach  of  the  car, 
^he  company  was  entitled  to  have  the  jury  instructed  that  the 
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defendant  was  not  guilty  of  negligence  by  reason  of  any  fail- 
ure to  ring  a  gong  at  the  point  in  question.  In  the  case  at 
bar  the  driver  of  the  coach  in  which  the  plaintiff  was  riding 
testified  that  he  had  observed  the  approach  of  the  car  whcu 
it  was  at  Twenty-seventh  street,  and  again  when  it  was  at; 
about  the  center  of  the  block  between  Twenty-sixth  and 
Twenty-seventh  streets.  After  the  admission  of  that  evidence 
the  plaintiff  asked  the  driver  and  several  other  witnessea 
whether  the  bell  on  the  car  was  sounded.  This  evidence  was. 
objected  to  as  immaterial  and  irrelevant,  as  no  part  of  the  neg- 
ligence charged,  and  upon  the  ground  that  it  was  not  negli- 
gence as  the  defendant  was  under  no  obligation  to  ring  the 
bell.  These  objections  were  overruled,  and  the  defendant 
excepted.  No  other  objections  were  interposed  to  this  evi- 
dence. The  real  claim  of  the  defendant  is  that  the  proof 
having  disclosed  that  the  driver  was  aware  of  the  approach  of 
the  car,  the  omission  to  ring  the  bell  or  sound  the  gong,  even 
if  negligence,  did  not  contribute  to  or  cause  the  plaintiff's, 
injury,  and,  hence,  the  evidence  was  inadmissible.  It  is  to  be 
observed  that  no  such  objection  was  made  to  this  evidence,  sa 
that  the  question  which  the  defendant  seeks  to  faise  here  ia 
not  presented  by  any  exception  in  the  case.  In  this  case  the 
court  expressly  charged  that  the  defendant  was  not  bound  to- 
ring  any  gong  at  this  crossing,  as  the  law  did  not  require  it. 
It,  however,  submitted  the  proof  as  to  the  omission  to  ring  the 
gong  to  the  jury  to  be  considered  in  connection  with  the  other 
evidence  in  the  case  in  determining  the  defendant's  liability. 
In  the  caee  at  bar  the  court  expressly  charged  the  proposition 
which  was  refused  in  the  Iluher  case. 

Obviously,  this  case  does  not  fall  within  the  principle  appli- 
cable to  the  allowance  of  appeals  to  this  court,  established  by 
the  case  of  Scioli?ia  v.  Erie  Preserv'mg  Co.  (151  N.  Y.  50). 
where  one  of  .the  grounds  stated  for  such  an  allowance  is  that 
there  is  an  existing  conflict  in  the  decisions  of  the  different 
Appellate  Divisions.  Nor  does  it  fall  within  any  other  prin- 
ciple stated  as  a  basis  for  allowing  such  an  appeal.  We  are  of 
the  opinion  that^as  the  exception  in  this  case  does  not  raise  tha 
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"question  argued  by  the  defendant,  the  judgment  should  not 
b  J  disturbed  upon  that  ground.  The  evidence  of  the  omission 
to  sound  the  gong  was  adniissible  as  a  part  of  the  history  of 
the  transaction,  and  as  bearing  upon  the  degree  of  care  exer- 
cised by  the  defendant's  employees,  and  upon  the  question  of 
the  plaintiff's  contributory  negligence. 

Before  discussing  the  other  exceptions  argued  it  is  to  be 
observed  that  notwitlistanding  the  allowance  of  the  appeal  to 
this  court  we  cannot  review  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  as  the  decision  below  was  unanimous. 
{Beed  v.  McCord,  160  N.  Y.  330.) 

Therefore,  in  the  farther  discussion  of  this  case  it  must  be 
assumed  that  the  defendant  was  negligent;  that  the  plaintiff 
was  free  from  contributory  negligence,  and  that  she  sustained 
the  damages  awarded.  Only  such  questions  of  law  as  the 
defendant  has  raised  by  proper  exception  can  be  considered 
by  this  court.  Although  the  record  is  replete  with  objections 
«,nd  exceptions  of  every  variety  and  character,  there  are  but 
iew  of  possible  validity,  or  that  merit  special  consideration. 

The  court  was  first  requested  by  the  defendant  to  charge 
that  if  the  jury  beHeved  the  accident  happened  in  the  manner 
described  by  the  defendant's  witnesses  its  verdict  must  be  for 
tl^e  defendant.  The  court  so  charged,  and  thereupon  the 
plaintiff  asked  it  to  charge  that  if  tlie  jury  believed  that  the 
accident  occurred  in  the  manner  described  by  the  plaintiff's 
witnesses,  then  the  plaintiff  is  entitled  to  recover.  To  this  the 
<50urt  responded,  "  I  have  charged  that.  I  charge  it  again," 
and  the  defendant  excepted.  The  defendant  argues  that  this 
was  error  which  requires  a  reversal  of  the  judgment,  and  cites 
,  the  case  of  Doloii  v.  D.  cfe  IL  C.  Co.  (71  N.  Y.  286,  290) 
and  other  similar  cases  to  sustain  that  claim.  In  the  Dclan 
case  it  was  said  that  it  is  not  strictly  proper  to  refer  to  the 
testimony  of  a  witness,  and  ask  the  court  to  charge  that  if  the 
jury  believe  that  witness,  they  must  find  in  a  certain  way ;  or 
that  a  certain  legal  conclusion  follows,  because  it  prevents  the 
jury  from  construing  the  evidence  and  determining  what  facts 
it  does  establish.     That  case  and  the  other  decisions  cited  are 
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clearly  distingniahable  froDi  the  case  at  bar.  lu  those  cases 
the  request  to  charge  referred  to  the  testimony  of  a  witness, 
and  then  the  court  was  asked  to  charge  that  if  the  jury 
believed  that  witness  they  must  find  in  a  certain  way,  or  that 
a  certain  legal  conclusion  would  follow.  Here,  that  was  not 
the  request  or  charge,  but  it  was  that  if  the  jury  believed  the 
accident  occurred  in  the  manner  described  by  her  witnesses, 
then  the  plaintiff  was  entitled  to  recover,  which  was  equiva- 
lent to  charging  tliat  if  the  facts  claimed  by  her  were  estab- 
lished and  found  by  the  jury  she  was  entitled  to  a  verdict. 
This  involved  a  determination  by  the  jury  whether  they 
would  believe  the  evidence  of  the  plaintiff's  witnesses  or  that 
of  the  witnesses  for  the  defendant  wherever  there  was  a 
conflict. 

Moreover,  in  this  case  we  have  the  proposition  presented  to 
the  jury  in  a  dtial  form,  which  was  that  if  tliey  believed 
that  the  accident  occurred  according  to  the  theory  and  proof 
of  the  defendant,  it  was  entitled  to  a  verdict,  but  if  not  and 
they  believed  the  accident  occurred  in  the  manner  described 
by  the  plaintiff  and  her  witnesses,  then  slie  was  entitled  to 
recover.  We  do  not  think  this  exception  valid,  or  that  the 
charge  falls  within  the  principle  of  the  cases  upon  which  the 
defendant  relies. 

Another  and  more  serious  question  arises  upon  the  defend- 
ant's objection  and  exception  to  the  reception  of  evidence  as 
to  resultant  injuries  that  were  not  averred  in  the  complaint. 
The  complaint,  so  far  as  material  to  this  question,  reads  as  fol- 
lows :  "  Whereby  the  plaintiff  received  severe  and  painful 
contusions  to  her  liead  and  body  and  arms,  and  lacerated  her 
scalp  and  wjiereby  she  sustained  severe  nervous  shock  and 
concussion  of  the  brain  and  injured  her  eyesight  and  she  was 
for  a  time  rendered  unconscious,  and  she  thereby  sustained 
permanent  injuries  and  was  injured  for  life,  all  to  her  dam- 
age," etc. 

On  the  trial  the  plaintiff  was  allowed,  under  the  defendant's 
objection  and  exception,  to  introduce  testimony  to  show  that 
her  Ijeart  was  affected  ;  that  the  dorsal  muscle  on  the  right 
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and  that  for  this  reason  the  judgment  should  be  reversed  and 
a  new  trial  ordered.  We  have  examined  the  other  exceptions 
in  the  case,  but  find  none  that  would  justify  an  interference 
with  the  judgment  or  that  requires  discussion. 

Upon  the  ground  already  stated,  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Bartlett,  J.  (dissenting).  I  think  the  complaint  was  suflS- 
cient,  although  its  allegations  were  very  general.  There  was 
no  occasion  for  tlie  defendant  to  be  surprised  at  the  trial,  as 
the  remedy  to  make  definite  and  certain,  which  was  not 
invoked,  afforded  ample  protection. 

The  plaintiff,  in  brief,  alleged  contusions  to  her  head,  body 
and  arms ;  laceration  of  scalp ;  nervous  shock  and  concussion 
of  the  brain ;  injured  eyesight ;  unconsciousness.  She  then 
adds  that  '^  she  thereby  sustained  permanent  injuries  and  was 
injured  for  life." 

This  general  allegation  rendered  competent  the  evidence  to 
which  objection  was  made,  and  its  admission  was  not  error. 

The  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Yann  and  Landon,  J  J., 
concur  with  Martin,  J.,  for  reversal ;  Bartlett,  J.,  reads  for 
affirmance. 

Judgment  reversed,  etc. 
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Mary  J.  Lewis,  Appellant  and  Eespondent,  v.  Tbe  New 
York  and  Harlem  Eaiijioad  Company  et  al..  Respondents 
and  Appellants,  Impleaded  with  the  New  York,  New 
Haven  and  Hartford  Kailroad  Company,  Defendant. . 

1.  New  York  City  —  Title  to  Railroad  Viaduct  Site  in  Park 
Avenue  —  Presumption  that  Occupation  is  under  the  Legal 
Title.  Where  the  owner  of  a  tract  of  land  in  the  city  of  New  York 
conveyed  in  1825  to  the  city  the  fee  of  an  avenue,  formerly  known  as 
Fourth,  but  now  as  Park  avenue,  for  street  purposes,  reserving,  bow- 
ever,  the  trees,  buildings  and  improvements,  which  avenue  had  been 
mapped  under  chapter  116  of  the  Laws  of  1807,  by  the  city,  as  well  as  by 
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the  owner,  and  had  been  laid  down  as  a  street  in  both  maps,  but  had  no 
HCtnal  existence  as  such  until  1850-1853,  and  he  assuMed  in  1882  to  con- 
vey by  deed  a  strip  24  feet  wide  through  the  center  of  the  avenue  to 
the  New  York  and  Harlem  Railroad  Company  during  its  corporate  exist- 
ence, exclusively  for  railroad  purposes,  with  the  right  to  slope  its  embank- 
ment to  the  full  width  of  the  avenue,  which  was  then  100  feet,  which 
deed  was  not  recorded  until  1885,  and  of  which  the  city  had  no  actual 
or  constructive  notice  until  1850-1853,  when,  upon  the  opening  of  the 
avenue,  the  corporation  received  a  nominal  award  for  its  interest  in  the 
fee;  and  where  the  corporation  had  been  given  the  right  by  the  state  and 
city  to'  enter  the  avenue  and  use  it  for  the  sole  purpose  of  a  railroad  and 
lay  down  its  tracks  on  the  said  strip  under  conditions  expressly  assented 
to  by  the  company,  which  gave  the  city  supreme  control,  contained  in 
two  resolutions  passed  by  the  common  council,  one  before  and  the  other 
after  its  deed  from  the  common  grantor,  and  the  latter  reciting  that  the 
land  to  be  entered  upon  was  owned  by  the  city,  and  where  the  corpora- 
tion had  expressly  covenanted  that  it  would  remove  its  railroad  from  the 
street  whenever  the  city  required  it,  and  thereafter  entered  and  successive 
railroad  viaducts  were  constructed  on  said  strip,  upon  which  it  operated 
and  has  continued  to  operate  its  trains,  neither  the  corporation  cor  its  les- 
see can  assert  absolute  title  to  the  site  of  the  viaducts,  under  claim  of  title 
exclusive  of  any  other  right,  as  against  an  abutting  owner,  who  in  1895 
acquired  a  lot  upon  the  avenue  between  One  Hundred  and  Fourteenth  and 
One  Hundred  and  Fifteenth  streets,  through  mesTie  conveyances  from  the 
common  grantor,  prior  to  his  grant  to  the  railroad  company,  in  an  action 
brought  by  such  owner  to  enjoin  as  an  interference  with  the  appurtenant 
easements  of  light,  air  and  access,  the  operation  of  the  railroad,  and  for 
damages,  since,  in  the  absence  of  any  evidence  as  to  character  of  the 
original  entry  by  the  corporation  or  the  nature  of  its  claim  when  or  after 
entering,  except  as  may  be  inferred  from  the  above  facts,  its  entry  and 
occupation  must  be  ''deemed  to  have  been  made  under  and  in  subordina- 
tion to  the  legal  title  "  of  the  city. 

2.  Action  in  Equity  by  Abutting  Owner  —  Measure  op  Damages. 
Where  predecessors  in  the  title  have  submitted  without  complaint  to  the 
maintenance  by  a  railroad  corporation,  in  the  avenue  in  front  of  them,  of 
two  successive  viaducts,  each  of  which  occupied  its  center  for  more  than 
twenty  years  to  the  exclusion  of  all  traffic  therefrom,  an  abutting  owner, 
who  purchased,  in  1805,  while  a  third  and  higher  viaduct  was  being  con- 
structed, under  which  the  cross  streets  were  carried,  and  who  did  not 
object  to  it  until  1897,  is  not  entitled,  when  suing  in  equity  for  damages 
to  easements  of  light,  air  and  access,  to  recover  upon  the  same  basis  as  if 
the  avenue  had  never  been  a  railroad  street,  but  may  recover  only  the  net 
difference,  measured  in  money,  between  the  effect  of  the  old  structure  and 
that  of  the  new,  during  the  period  that  the  latter  was  in  use,  after  deduct- 
ing the  benefits  to  access  and  traffic  conferred  by  it,  together  with  the  usual 
injunction  to  enforce  payment  of  the  damages  awarded. 


204         Lewis  v.  New  Yobk  &  Harlem  R.  R.  Co.      [Feb., 

Statement  of  case.  [Vol.  162. 

8.  Easekentb  — Title  bt  Presckiption  to  Extent  of  User.  Where 
two  successive  railroad  viaducts  have  each  stood  for  more  than  twenty 
years,  on  lands  definitely  devoted  to  street  purposes,  in  front  of  the  prem- 
ises of  an  abutting  owner  and  her  predecessors  in  the  title,  and  have  been 
used  by  the  railroads  continuously,  visibly  and  exclusively,  the  corpora- 
tions obtain,  by  prescription,  as  against  the  abutting  owner  and  without 
liability  at  law,  a  right  to  maintain  a  viaduct  forever  within  the  same 
limits  and  at  the  sftme  height,  and,  to  the  extent  of  the  user,  an  exclusive 
right  to  the  easements  of  light,  air  and  access. 

4.  Higher  Viaduct  Erected  by  Qovernmental  Aobnct  —  Use  of  it 
BT  Railroads  —  Time  when  Liability  for  Damages  begins.  '  Such 
corporations  cannot  be  charged  with  the  damages  which  the  easements 
of  an  abutting  owner  suffered  from  the  construction  itself,  by  a  govern- 
mental agency,  of  a  third  and  higher  viaduct;  but  where  they  use  it^ 
although  by  direction  of  the  legislature,  they  are  liable  from  the  com- 
mencement of  and  during  the  period  of  such  use  after  action  brought,  for 
such  damages  as  the  easements  suffered  from  the  increased  height  of  the 
third  viaduct,  deducting,  however,  the  benefits  received  from  the  increased 
facility  of  access  afforded  by  the  viaduct  to  the  premises  and  in  the 
locality. 

5.  Temporary  Trestles  Encroaching  on  and  Closing  Avenue  — 
Damages  for  Use  of  them  by  Railroads.  Where  the  governmental 
agency,  in  constructing  the  third  viaduct,  erected  temporary  trestles,  which 
lay  outside  of  the  lines  of  the  former  viaducts  and  substantially  closed  the 
avenue  to  traffic,  and  the  corporations  used  them,  although  directed  to  do 
so  by  law,  they  are  absolutely  liable,  without  any  deduction,  for  the  dam- 
ages which  the  easements  of  the  abutting  owner  suffered  during  the  period 
of  such  use. 

6.  Abandonment  of  Prescriptive  Right  to  Maintain  ViADucfT. 
Where  railroad  corporations  have  a  prescriptive  right  to  maintain  in  an 
avenue,  a  viaduct,  its  removal  by  a  gbvernmentiil  agency  affords  no  evi- 
dence  that  the  corporations  intend  to  abandon  their  prescriptive  right,  nor 
is  evidence  of  such  intent  afforded  by  the  mere  fact  that  such  a  viaduct  was 
removed  and  a  similar  one  immediately  constructed  upon  the  same  site. 

7.  New  York  City  —  Effect  of  Fourth  Avenue  Condemnation 
Proceedings  in  1850-1858.  The  condemnation  proceedings  of  1850- 
1853,  by  which  Fourth  avenue,  in  the  city  of  New  York,  was  widened,, 
created  no  new  easements  for  abutting  owners,  so  far  as  the  original 
width  of  the  avenue  was  concerned. 

LeiDts  V.  N.  7.  db  H.  R.  R.  Co.,  40  App.  Div.  343,  affirmed. 

(Argued  January  25,  1900;  decided  February  27,  1900.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
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May  15,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  damages  resulting  from 
the  operation  of  the  defendants'  railroad  in  front  of  plaintiff's 
premises  on  Park  avenue,  in  the  city  of  New  York,  and  to 
enjoin  the  fnture  operation  of  said  railroad. 

On  the  first  of  February,  1895,  the  plaintiff  became  the 
owner  of  a  lot  of  land  on  the  easterly  side  of  Park,  formerly 
Fourth,  avenue,  between  114th  and  115th  streets,  in  the  city 
of  New  York,  twenty-five  feet  wide  and  eighty  feet  deep. 
Upon  this  lot  there  is  a  five-story  building  known  as  No.  1613 
Park  avenue,  the  ground  floor  of  which  is  nsed  for  stores,  and 
the  other  floo?^  for  apartments.  She  derived  her  title  to  said 
premises  through  various  mesne  conveyances  from  one 
Benjamin  L.  Benson,  who  is  the  common  source  of  title  of  all 
the  parties  to  the  controversy.  On  the  19th  of  April,  1897, 
she  commenced  this  action  against  the  defendants  for  an 
injunction  and  damages  on  account  of  railroad  structures 
erected  and  maintained  in  said  avenue,  which,  as  she  alleged, 
interfered  with  access  to  her  premises  and  prevented  light 
and  air  from  reaching  the  same. 

In  1811  Park  avenue  was  laid  out  as  a  street,  100  feet  wide, 
under  the  name  of  Fourth  avenue,  upon  a  map  tiled  by  com- 
missioners appointed  pursuant  to  chapter  115  of  the  Laws  of 
1807,  but  for  many  years  it  had  no  existence  except  on  paper. 
Said  act  made  the  map  "  in  respect  to  the  laying  out  of  streets 
and  roads  within  the  boundaries"  specified,  final  and  con- 
clusive, both  upon  the  city  and  the  landowners.  It  provided 
for  the  opening  of  any  street  so  laid  out  upon  the  map  when- 
ever the  city  authorities  decided  to  do  so. 

On  the  19th  of  November,  1825,  by  a  deed  recordeci 
December  6th  of  the  same  year,  said  Benson,  who  owned  a 
large  tract  of  farming  land  bounded  by  107th  and  115th 
streets  and  Third  and  Fourth  avenues,  conveyed  to  the  city 
of  New  York  the  fee  of  Fourth  avenue  as  laid  out  on  said 
map,  so  far  as  it  extended  through  his  premises,  including  the 
portion  in  front  of  the  lot  now  owned  by  the  plaintiff,  in  trust 
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for  street;  purposfes,  i^eserving  the  timber,  trees,  buildings  and 
improvements  standing  thereon,  and  covenanting  with  all  con- 
venient speed  to  open  said  avenue  over  tlie  lands  conveyed  and 
make  it  passable  for  ^'  horses,  carriages,  cattle  and  foot  passen- 
gers in  the  same  manner  and  with  the  same  degree  of  con- 
venience as  good  country  roads  are  passable."  It  does  not 
appear  that  this  covenant  was  ever  performed  by  him,  or  that 
the  street  was  actually  opened  until  after  1850. 

On  the  12th  of  November,  1828,  Benson  caused  a  map  of 
his  tract  to  be  filed  in  the  register's  office,  upon  which  vari- 
ous lots  were  laid  out,  numbered  and  represented  as  lying 
on  the  easterly  side  of  Fourth  avenue.  On  the  same  day,  by 
a  deed  recorded  forthwith,  he  conveyed  to  one  Watt,  a  pred- 
ecessor in  title  of  the  plaintiff,  the  premises  now  belonging  to 
her,  with  other  lands,  described  by  the  lot  numbers  of  jsaid  map 
and  as  bounded  by  the  easterly  exterior  line  of  Fourth  avenue. 

The  New  York  &  Harlem  Railroad  Company  was  incor- 
porated by  chapter  263  of  the  Laws  of  1831,  and  authorized 
"  to  construct  a  single  or  double  railroad  or  way,  from  any 
point  on  the  north  bounds  of  Twenty-third  street,  to  any 
point  on  the  Harlaem  River,  between  the  east  bounds  of  the 
Third  Avenue  and  the  west  bounds  of  the  Eighth  Avenue," 
but  in  case  the  route  should  be  located  "in  or  along  any 
public  street  or  avenue  now  laid  out  on  the  map  or  plan  of 
the  city  of  New  York,"  the  company  was  required  to  "  leave 
sufficient  space  in  the  said  street  or  avenue  on  each  side  of 
the  said  railroad  for  a  public  highway  for  carriages,  and  for 
a  sidewalk  for  foot  passengers."  The  right  was  reserved  to 
alter,  amend  or  repeal  the  act  at  any  time.  The  location  of 
the  route  was  not  to  be  effective  until  a  map  thereof  was 
approved  by  the  common  council.  That  approval  was  given 
on  the  19th  of  December,  1831,  by  a  resolution  authorizing 
the  company  to  construct  a  double  or  single-track  railroad^ 
not  exceeding  twenty-four  feet  in  width,  along  Fourth  ave- 
nue from  Twenty-third  street  to  the  Harlem  river,  with  the 
right,  however,  reserved  to  the  city,  in  case  "  the  railways  or 
any  part  thereof  shall  constitute  an    obstruction  or  irapedi- 
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ment  to  the  future  regulation  of  the  city,  or  the  ordinary 
use  of  any  street  or  avenue,"  of  which  the  city  was  to  be  the 
sole  judge,  to  require  the  company  to  forthwith  provide  a 
remedy  for  the  .same,  and  in  case  of  its  failure  to  do  so  within 
one  month  after  such  requisition,  to  require  it  to  remove  the 
railway  and  replace  the  street  in  as  good  condition  as  it  was 
before  the  railway  was  laid  down.  In  case  the  company 
neglected  to  obey,  the  city  was  given  the  right  to  remove  the 
obstruction  from  the  street  and  restore  it  to  its  former  con- 
dition at  the  expense  of  the  company.  It  was  further  pro- 
vided that "  the  railroad  path "  should  be  protected  by  rail- 
ings, and  that  if  the  railroad  should  be  discontinued  "the 
strip  of  laud  to  be  taken  for  the  said  railroad  should  be 
thrown  open  and  become  a  part  of  the  street."  This  reso- 
lution was  embodied  in  a  formal  agreement,  duly  executed  by 
the  company.  On  the  lirst  of  February,  1832,  the  common 
council,  by  resolution,  authorized  the  company  "  to  take  pos- 
session of  the  ground  owned  by  the  common  council  over 
which  the  line  of  said  railroad  is  ordered  to  be  constnicted, 
and  that  they  be  permitted  to  use  the  same"  for  railroad 
purposes  only. 

On  the  18th  of  January,  1832,  Benson  conveyed  to  the 
company  a  central  strip  of  land  twenty -four  feet  wide,  extend- 
ing from  105th  to  116th  street,  "being  part  of  one  of  the 
avenues  laid  out  on  the  map  of  the  city  of  New  York  as  the 
4th  avenue  *  *  *  for  and  during  the  full  period  of 
time "  that  it  should  remain  a  corporation,  "  and  on  which 
they  are  to  construct  their  railroad  and  for  no  other  purpose, 
with  the  power  of  sloping  their  embankments  or  excavations 
so  much  farther  beyond  the  line  of  said  premises  *  *  *  as 
may  be  necessary  to  support  their  work,  not,  however,  extend- 
ing beyond  the  width  of  the  avenue,"  which  was  then  one  hun- 
dred feet.  This  deed  was  recorded  August  18th,  1835,  but 
prior  thereto  the  company  had  constructed  a  double-track  rail- 
road in  the  center  of  the  avenue,  on  a  stone  viaduct,  about 
twenty-eight  feet  wide  at  the  base,  with  sloping  walls,  which,  in 
front  of  the  premises  in  question,  were  ten  or  twelve  feet  high. 


208  Lewis  v.  New  York  &  Haklem  R.  R.  Co.      [Feb., 

Statement  of  case.  [Vol.  162. 

In  1835  an  effort  was  made  to  widen  Fourth  avenue  to  140 
feet,  mainly  because  of  the  railroad  in  the  center  thereof. 
After  action  by  the  common  council,  upon  the  petitions  of 
citizens  and  landowners  interested,  it  was  provided  by  chapter 
274  of  the  Laws  of  1837,  entitled  "  An  act  to  alter  the  map  or 
plan  of  the  city  of  New  York,"  that "  Fourth  Avenue  "  should 
"  be  continued  and  extended  on  the  said  map  or  plan  from 
66th  street  to  68th  street,"  and  that  "  all  that  part  of  the 
Fourth  avenue  *  ^*  *  lying  between  34th  street  and  the 
Harlaem  river  shall  be  widened  on  the  map  or  plan  of  the  said 
city  by  adding  thereto,  on  each  side  thereof,  twenty  feet  of 
land,  so  as  to  make  the  whole  width  of  that  part  of  the  said 
avenue  140  feet."  The  portion  so  to  be  widened  was  declared 
to  be  one  of  the  avenues  of  the  city,  with  the  like  effect  as  if 
it  had  been  laid  out  under  the  act  of  1807.  Said  act  of  1837 
discontinued  parts  of  eight  streets,  and  assumed  that  Fourth 
avenue  was  not  yet  opened,  for  it  provided  that  '^  whenever 
the  said  avenues  or  streets,  or  any  or  either  of  them,  shall  be 
opened,  the  damage  and  benefit  shall  be  estimated,  assessed 
and  paid  in  like  manner  as  the  same  would  have  been  done  if 
the  said  avenues  or  streets  had  been  originally  so  extended  or 
continued." 

Between  1850  and  1853  Fourth  avenue  was  opened  from 
38th  street  to  135th,  the  additional  twenty  feet  on  each  side 
having  been  condemned  and  a  nominal  award  of  one  dollar 
made  to  the  railroad  company,  but  its  possession  of  the  cen- 
tral portion  of  the  street  was  never  disturbed,  and  the  part 
then  occupied  by  the  company  was  never  used  as  a  public 
street  until  after  1892.  There  is  no  evidence  that  any  part  of 
the  avenue  in  the  vicinity  of  plaintiff's  premises  was  ever 
built  upon  or  used  by  teams  until  after  1850. 

By  chapter  702  of  the  Laws  of  1872  said  company  was 
"  authorized  and  required  to  regulate  the  grade  of  their  rail- 
road in  the  Fourth  Avenue,"  and  to  make  numerous  changes 
by  way  of  viaducts,  bridges  and  tunnels  in  order  to  do  away 
with  grade  crossings.  Four  tracks  were  authorized,  and  the 
grade  was  depressed  a  part  of  the  way  so  that  the  tracks  ran 
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through  a  cat,  bat  in  front  of  the  premises  now  belonging  to 
the  plaintiff  a  viaduct  was  required,  which  resulted  in  the  con- 
struction of  a  solid  stone  embankment  56  feet  4  inches  wide 
and  3  feet  high,  with  a  wall  on  each  side  extending  up  3  feet 
and  10  inches  farther.  These  changes  were  made  by  a  board 
of  engineers  named  in  the  act,  who  were  required  "  to  execute, 
direct  and.  superintend  the  constriiction  of  the  said  improve- 
ment," and  "  take  the  entire  charge  and  control "  thereof. 
The  cost  of  the  improvement  was  to  be  paid  by  the  railroad 
company  and. the  city  in  equal  proportions.  The  city  oificers 
were  forbidden  to  obstruoj;  the  work ;  the  municipal  legislature 
was  required  to  pass  such  ordinances  as  were  necessary  to 
facilitate  the  same,  and  the  company  was  "  authorized  and 
directed  to  run "  its  trains  over  the  structure  "  when 
completed." 

This  improvement  was  finished  about  1873,  as  the  trial  court 
is  presumed  to  liave  found,  and  during  that  year  said  com- 
pany leased  its  railroad  in  Fourth,  now  Park  avenue,  to  the 
New  York  Central  &  Hudson  River  Railroad  Company  for  a 
t«rm  of  401  years,  and  the  latter  company  has  operated  the 
same  ever  since. 

In  1890  an  act  of  Congress  required  the  secretary  of  war 
"  to  cause  the  low  bridges  now  crossing  said  Harlem  river  to 
be  replaced  by  other  bridges  at  the  expense  of  the  owners 
thereof,  as  soon  as  the  necessary  legislation,  if  any  sucli  legis- 
lation be  necessary,  shall  have  enabled  the  change  in  grade  to 
the  approaches  of  said  bridges  thus  required  to  be  made." 
(26  U.  S.  Stat,  at  Large,  437.)  In  order  to  conform  to  this 
act  no  change  of  grade  was  required  south  of  125th  street. 
In  1892  an  act  was  passed,  known  as  chapter  339,  "  to  regu- 
late, improve  and  enlarge  Park  Avenue  ; "  "  to  provide  for 
the  passage  of  intersecting  streets  under  the  railroad  structure 
of  the  New  York  &  Harlem  Railroad  Company ; "  "  for  the 
elevation  of  said  railroad  structure ; "  "  for  changing  the 
grade  of  said  railroad ; "  "  for  the  construction  of  a  new 
railroad  bridge  at  an  increased  elevation  over  the  Harlem 
River.  *  *  *  and  for  other  purposes."  From  the  south 
27 
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side  of  111th  street  to  the  river  the  railroad  tracks  were  required 
to  be  carried  on  a  viaduct  of  iron  consisting  of  three  lines 
of  plate  girders,  supported  by  steel  columns  standing  on 
suitable  pedestals  of  masonry,  with  proper  foundations.  The 
structure  was  to  be  so  built  that  all  streets  from  112th  to  the 
Harlem  river  should  be  passed  over  with  a-  clear  height  of  not 
less  than  14  feet  above  the  surface  of  the  pavement.  Various 
cross  streets,  including  those  nearest  to  the  plaintiff's  property, 
which  did  not  then  cross  the  railroad,  were  required  to  be 
opened,  regulated  and  paved,  and  to  pass  un^er  the  viaduct. 
Three  supporting  columns  were  to  divide  the  structure  into 
spans  of  about  sixty-five  feet,  with  one  column  in  the  center 
and  another  on  each  side  at  a  distance  not  exceeding  28  feet. 
The  columns  were  not  to  be  more  than  24  inches  through, 
which  was  to  be  their  "  extreme  external  diameter  above  the 
level  of  tlie  street  pavement."  The  railroad  tracks,  four 
being  authorized,  were  to  be  carried  on  a  solid,  tight,  iron 
floor,  and  the  drainage  water  conducted  by  pipes  into  sewers. 
Many  other  changes  were  required,  during  the  making  of 
which  temporary  structures  were  authorized  in  the  avenue  for 
the  operation  of  the  railroad.  All  the  work,  including  that 
last  named,  was  to  be  done  by  a  board  appointed  by  the  mayor, 
which  was  directed  to  take  the  entire  charge  and  control 
of  the  improvement,  and  to  execute  it  in  conformity  with 
the  act,  one-half  of  the  expense  to  be  paid  by  the  com- 
panies and  the  other  half  by  the  city,  but  the  amount  of  the 
latter  was  to  be  assessed  upon  tlie  property  benefited.  The 
defendants  were  "  authorized  and  directed "  to  run  their 
trains  on  the  structure  "  when  completed." 

Pursuant  to  this  act  work  was  begun  in  August,  1894.  The 
stone  embankment  was  taken  away  and  the  vkkdnct  constructed 
within  the  lines  of  the  old  structure,  at  a  height  above  the 
street  of  about  35  feet  and  a  width  of  56  feet  and  2  inches. 
The  effect  was  to  raise  the  trains  high  in  the  air  and  to  remove 
the  former  obstruction  from  the  avenue,  which  is  now  graded, 
paved  and  used  as  a  street,  140  feet  wide,  with  cross  streets 
no  longer  cut  in  two.     The  whole  avenue  is  open  to  traffic, 
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except  where  the  columns  stand,  and  all  the  lateral  streets, 
including  lllth  and  115th,  extend  across  without  obstruction. 
While  the  permanent  structure  was  in  course  of  erection,  pro- 
vision was  made  by  said  board,  pursuant  to  the  act,  for  the 
running  of  trains  by  the  erection  of  temporary  trestles  on 
each  side  of  the  old  stone  structure  of  1872.  These  trestles 
were  3  feet  high,  about  13  feet  7  inches  wide,  and  the  total 
width  of  the  old  structure  and  the  two  trestles  about  86^  feet. 
They  were  built  primarily  for  the  operation  of  trains,  and  sec- 
ondapjy  to  aid.iQ  greeting  tJiQ  pprmanent. structure.  All  the 
work  of  cbh8fnic*tion,-''both  temporary  and  permanent,  waa 
done  by  the  board  appointed  by  the  mayor,  and  neither  defend- 
ant participated  in  the  erection,  or  did  anything,  except  m 
6ul)ordination  to  the  board,  which  had  exclusive  control.  The 
trains  were  transferred  to  the  trestles  in  September,  1894,  and 
were  run  thereon  until  February  ICth,  1897,  when  they  were 
removed  to  the  new  steel  viaduct,  upon  which  they  have  been 
operated  ever  since.  The  new  structure,  as  compared  with  the 
old,  confers  no  additional  advantage  upon  the  defendants. 
Between  four  and  five  hundred  trains  run  over  this  structure 
every  twenty-four  hours,  some  of  them  in  the  night  time,  at 
from  twenty  to  twenty-five  miles  an  hour.  The  plaintiff 
purchased  her  lot  while  the  work  was  in  progress,  and  com- 
menced this  action  shortly  after  the  completion  thereof. 

The  trial  judge  found  that  the  defendants,  by  virtue  of  the 
various  acts  above  named,  the  resolutions  and  action  of  the 
city,  the  Benson  deed  of  January  18th,  1832,  the  street  opening 
proceedings  "commenced  in  1850  and  consummated  in  1853,, 
*  *  *  and  all  acts  of  acceptance,  user  and  occupation  on 
the  part  of  the  defendant  railroad  companies,  and  the  lapse  of 
time  and  the  acquiescence  of  the  plaintiff  or  her  predecessora. 
in  title,  acquired  the  right,  without  liability  to  the  plaintiff,  to 
have,  maintain  and  use  their  railroad  and  railroad  structures, 
as  the  same  were  maintained  and  used  prior  to  August,  1894.'* 
He  also  found  that  "  the  rental  and  fee  values  of  the  plaintiffa. 
premises  were  damaged  by  the  work  of  constructing  said  per- 
manent ,stnictQre,  and  by  the  existence  o£  tim  same  prior  to 


212  Lewis  v.  New  York  &  Hablem  R.  R.  Co.      [Feb., 

Statement  of  case.  [Vol.  162. 

said  date  (when  the  trains  began  to  run  thereon),  but  neither 
of  the  said  defendants  is  liable  for  such  damage.  The  said 
permanent  structure  and  the  operation  of  trains  thereon  are, 
«nd  since  February  16th,  1897,  have  been,  a  continuoufe  tres- 
pass upon  the  plaintiffs  easements  of  light  and  air,  appur- 
tenant to  her  said  premises,  and  solely  in  consequence  of 
said  trespass,  and  aside  from  any  other  causes,  the  rental 
or  usable  value  of  said  premises  was  depreciated  from 
said  date  down  to  May  9th,  1898,  in  the  sum  of  $100, 
below  what  said  rental  value  would  have  been  during  said 
period,  if  there  had  been  no  change  in  defendant's  said  rail- 
road in  Park  avenue  in  front  of  said  premises,  pursuant  to 
•chapter  339  of  the  Laws  of  1892,  and  the  fee  value  of  said  prem- 
ises had  been,  and  was  on  May  9th,  1898,  depreciated  in  the 
sum  of  $750  below  what  said  fee  value  would  have  been  on 
«aid  date  if  there  had  been  no  change  in  defendants'  railroad 
as  aforesaid.  The  said  sums  awarded  as  damages  are  over 
«nd  above  any  and  all  benefits  conferred  upon  said  premises 
by  the  changes  made  pursuant  to  chapter  339  of  the  Laws  of 
1892,  which  said  benefits  result  in  part  from  improved  access 
to  said  premises  afforded  by  said  changes,  and  in  great  measure 
offset  the  damages  to  said  premises  caused  by  said  changes. 
The  said  sums  awarded  as  damages  are  exclusive  of  any  dam- 
^es  that  would  have  been  occasioned  to  plaintiff's  premises 
by  the  maintenance  and  use  of  the  defendants'  railroad  and 
structures,  had  there  been  no  change  in  the  same  pursuant  to 
ohapter  339  of  the  Laws  of  1892,  for  which  last-mentioned 
damages,  if  any,  the  defendants  are  not  responsible  either 
jointly  or  severally."  It  was  further  found  that  "  tlie  exist- 
once  of  the  temporary  structure  in  front  of  plaintiff's  premises, 
during  said  period,  and  the  operation  of  trains  thereon,  deprived 
the  plaintiff  to  a  great  extent  of  the  light  and  air  and  access  to 
which  she  was  entitled,  without  any  corresponding  benefit, 
and  the  refttal  or  usable  value  of  her  premises  was  damaged 
thereby  in  the  sum  of  $600,  wliich  sum  she  is  entitled  to 
recover,  with  interest  from  February  16th,  1897  ;  but  the  said 
defendant  is  liable  for  the  presence  and  use  of  said  temporary 
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structure    only  during  the   time    its  trains   were  operated^ 
thereon." 

The  trial  court  held  that  the  defendants  were  not  liable^ 
for  the  erection,  maintenance  or  use  of  the  old  stone  structure^ 
or  for  the  erection  of  the  new  steel  or  temporary  woodea- 
structures,  but  that  they  were  liable  for  the  actual  use  of  the 
temporary  trestles  and  for  the  net  difference  in  the  effect  of 
using  the  old  and  the  new  structures,  after  taking  into  account, 
the  increased  facilities  for  access.  The  liability  of  the  defend- 
ants was  thus  limited  to  damages  caused  by  the  presence  of* 
the  temporary  and  permanent  structures,  so  long  only  as  they 
were  in  actual  use  by  them. 

From  the  usual  judgment  entered  accordingly  both  partie» 
appealed  to  the  Appellate  Division,  where  the  judgment  was. 
aifirmed,  one  of  the  justices  dissenting  upon  the  ground  that 
the  plaintiff  had  sustained  no  permanent  damage  by  reason 
of  the  new  erection,  as  the  old  structure  was  a  greater  detri- 
ment to  her  premises  than  the  new.  Both  parties  appealed  ta 
this  court. 

J.  O.  Bushhy  and  Z.  M.  Berkeley  for  plaintiff,  appellant 
and  respondent.  Park  avenue,  in  front  of  the  premises  in 
suit,  was  a  public  street  prior  to  the  defendants'  entity  into 
the  same.  (  Vail  v.  Z.  Z  li.  B.  Co.,  lOG  N.  Y.  287 ;  Ilughea 
.  V.  Bingham,  135  N.  Y.  352;  Ka^ie  v.  iY.  Y,  E\  B,  B.  Co.^ 
'  125  X.  Y.  181 ;  Story  v.  N,  Y,  E,  B,  B.  Co.,  90  X.  Y.  173  ; 
People  V.  Kerr,  27  N.  Y.  199 ;  Ten  Eyck  v.  Whitbeck,  15ft 
N.  Y.  352 ;  Foster  v.  B.  S.  Co.,  47  Barb.  505 ;  Wtlsey  v. 
Dennis,  44  Barb.  359 ;  Fisher  v.  Ilall,  41  N.  Y.  423  ;  Gil- 
bert V.  iT.  A.  F  Ins.  Co.,  23  Wend.  43.)  The  defendants 
are  estopped  to  deny  tliat  Park  avenue,  in  front  of  the  prem- 
ises in  suit,  was  a  public  street  at  the  time  of  tlieir  entry  into 
the  same.  The  deed  on  which  the  defendants  rely  recognizes 
the  existence  of  Park  avenue  as  a  public  street,  and  admits 
that  the  strip  on  which  their  railroad  is  constructed  is  a  part 
of  said  street.  (  Vil.  of  Olean  v.  St^yner,  135  N.  Y.  345 ;. 
Hennessy  v.  Murdock,  137  N.  Y.  317;  Lord  v.  Atkins,  138. 
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N.  Y.  190 ;  Child  v.  ChappeU,  9  N.  Y.  256  ;  20  Am.  &  Eng. 
Eucy.  of  Law,  461 ;  Hardenhurgh  \.  Lakin^  47  N.  Y.  Ill ; 
Jackson  v.  Parkhurst,  9  Wend.  209 ;  Cobb  v.  Oldjield^  151 
111.  541 ;  Smith  v.  Young^  160  111.  174;  Despain  v.  Wagner^ 
163  III.  600  ;  Haight  v.  Littlejield,  147  N.  Y.  341.)  The 
.plaintiff  has  easements  of  light,  air  and  access  in  Park  ave- 
nue, unless  those  easements  have  been  lost  in  some  way. 
\Lahr  V.  M,  E.  Ry.  Co.,  104  N.  Y.  289,  290 ;  Abendroth 
-y.  M.  Ry.  Co.,  122  N.  Y.  14;  Kane  v.  N.  Y.  E.  R.  R.  Co., 
-125  N.  Y.  180.)  The  plaintiff's  easements  in  Park  avenue 
•have  not  been  lost  by  any  acts  of  the  legislature  nor  of  the 
•pity  of  New  York.  {Story  v.  N.  Y.  E.  R.  R.  Co.,  90  N.  Y. 
146;  Lahr  v.  M.  E.  Ry.  Co.,  104  N.  Y.  288;  Pond  v.  M. 
E.  I$y.  Co.,  112  N.  Y.  188  ;  Shepard  v.  M.  Ry.  Co.,  117  N. 
Y.  448 ;  Abendroth  v.  M.  Ry.  Co.,  122  N.  Y.  17 ;  Kane  v.  N. 
Y.  E.  R.  R.  Co.,  125  N.  Y.  176 ;  Matter  of  Mayor,  etc.,  of 
jV.  r.,  99  N.  Y.  577 ;  Cooley  on  Const.  Lim.  [6th  ed.]  222; 
JD.,  L.  i&  ^Y.  R.  R.  Co.  V.  City  of  Buffalo,  158  N.  Y.  273; 
Potter  v.  Collis,  156  N.  Y.  30.)  The  plaintiff's  easements  in 
Park  avenue  have  not  been  lost  by  the  deed  from  Benson  to 
the  New  York  and  Harlem  Railroad  Company.  {Bluckman  v. 
Striker,  142  N.  Y.  560 ;  Perrin  v.  N.  Y.  C.  R.  R.  Co.,  36  N. 
Y.  120;  Bissell  v.  N.  Y.  C  R.  R.  Co.,  23  N.  Y.  61 ;  Henr 
messy  v.  Murdock,  137  N.  Y.  323  ;  Mott  v.  Mott,  68  N.  Y. 
252 ;  Matter  of  Ladue,  118  N.  Y.  219 ;  Albert  v.  Thomas,  73 
:Md.  181 ;  Kernochan  v.  N.  Y.  E.  R.  R.  Co.,  128  N.  Y.  568 ; 
JPappenheim  v.  M.  E.  Ry.  Co.,  128  N.  Y.  437.)  The  plain- 
-tiff's  easements  in  Park  avenue  have  not  been  lost  by  reason  of 
the  fact  tliat  she  purchased  with  notice  of  the  existence  of  the 
•defendants'  railroad.  {Sterry  v.  N.  Y.  E.  R.  R.  Co.,  129  N. 
Y.  619;  Kernochan  v.  N.  Y.  E.  R.  R.  Co.,  128  N.  Y.  568; 
Pegram  v.  M.  E.  Ry.  Co.,  147  N.  Y.  146 ;  Foot^  v.  M.  E.  Ry. 
€o.,  147  N.  Y.  374.)  The  plaintiff's  easements  in  Park  avenue 
liave  not  been  lost  by  non-user  or  abandonment,  nor  by  laches, 
acquiescence  or  adverse  possession.  {Conabeer  v.  N.  Y.  C.  (& 
JR.  R.  R.  R.  Co.,  156  N.  Y.  484 ;  ffughes  v.  M.  E  Ry.  Co., 
130  N.  Y.  26 ;  Hennessy  v.  Miirdock,  137  N.  Y.  326  ;  People 
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V.  Maker,  141  N.  Y.  336;  Cox  v.  Stokes,  156  K  Y.  611; 
Code  Civ.  Pro.  §  369 ;  Baker  v.  Oakwood,  123  N.  Y.  16 ;  A. 
B,  N.  Co.  V.  N.  Y.  K  IL  R.  Co.,  129  N.  Y.  260,  266.) 
The  possession  of  the  defendants  in  Park  avenue  has  been 
nnder  a  license  from  the  city,  and,  hence,  not  adverse.  (2>., 
L.  <&  W.  li.  R.  Co,  V.  City  of  Buffalo,  158  N.  Y.  273; 
Potter  \.  Collis,  156  N.  Y.  30;  People  v.  Kerr,  ^7  K 
Y.  211 ;  Milhau  v.  Sharp,  27  N.  Y.  622 ;  Trustees  v.  Jes- 
sup,  10  App.  Div.  458 ;  St.  V.  0.  Asyluin  v.  City  of  Troy, 
76  K  Y.  108;  Pierrepont  v.  Barnard,  6  N.  Y.  288; 
White  V.  M.  Ry.  Co.,  139  N.  Y.  24,  25 ;  Wiseman  v.  Luck- 
singer,  84  N.  Y.  44 ;  Bahcock  v.  Utter,  1  Abb.  Ct.  App.  Dec. 
37;  1  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  794;  H.  R.  T  Co. 
V.  W.  T.  <&  Ry.  Co.,  135  N.  Y.  407.)  Title  to  a  portion  of  a 
public  street  cannot  be  obtained  by  adverse  possession.  {Bur- 
hank  V.  Fay,  65  N.  Y.  69 ;  St.  V.  0.  Asylum  v.  City  of 
Troy,  76  N.  Y.  114 ;  Bliss  v.  Johnson,  94  N.  Y.  241 ;  Driggs 
V.  PhiUips,  W6  K  Y.  82;  Webb  v.  Demopolis,  95  Ala.  134; 
Ilam  V.  DadeviUe,  100  Ala.  199 ;  Hoadley  v.  San  Fro/ncisco, 
50  Cal.  275 ;  Visalia  v.  Jacob,  65  Cal.  434 ;  San  Leandro  v. 
Le  Breton,  72  Cal.  177 ;  Ames  v.  San  Diego,  100  Cal.  394.) 
The  defendants  are  estopped  from  setting  up  any  adverse  pos- 
session in  Park  avenue.  (  Vil.  of  Glean  v.  Steyner,  135  N.  Y. 
346;  Bridges  v.  Wyckoff,  67  N.  Y.  130.)  The  defendants 
have  not  shown  that  tliey  entered  into  the  possession  of  Park 
avenue  under  claim  of  title,  exclusive  of  any  other  right. 
{HeOer  v.  Cohen,  154  N.  Y.  311 ;  Doherty  v.  Matsell,  119 
N.  Y.  648 ;  Code  Civ.  Pro.  §  368 ;  Thompson  v.  Burhans, 
79  N.  Y.  99 ;  Bliss  v.  Johnson,  94  N.  Y.  242 ;  Wright  v.  S., 
O.  c&  N.  Y.  R.  R.  Co.,  92  Hun,  32 ;  Archibald  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  157  N.  Y.  582;  De  Lancey  v.  Piepgras, 
138  N.  Y.  46 ;  Stevens  v.  Hauser,  39  N.  Y.  302 ;  Jackson  v. 
Sharp,  9  Johns.  167.)  The  court  will  not  presume  a  grant  to 
the  defendants  of  any  portion  of  the  bed  of  Park  avenue. 
{Burbank  v.  Fay,  &6  N.  Y.  66,  67;  Donahue  v.  State,  112 
N.  Y.  145;  K.  I.  Co.  v.  Shultz,  116  K  Y.  388;  City  of 
Quincy  v.  Jones,  76  111.  242;  Mayor,  etc.,  v.  Magnon,  4 
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Mart.  [La.]  9 ;  De  Lancey  v.  Piej>gra8,  138  N.  Y.  46 ;  Boe 
V.  Strong^  107  K  Y.  359.)  The  plaintiff's  easements  in  Park 
avenue  have  not  been  lost  by  prescription.  {Hughes  v.  Jf. 
E.  By.  Co.,  130  N.  Y.  26 ;  Jones  on  Easements,  §  573 ;  Uline 
V.  N.  r.  a  i&  II.  R.  B.  B.  Co.,  101  N .  Y.  106 ;  Marvm  v. 
B.  I.  M.  Co.,  55  N.  Y.  559 ;  Bhodes  v.  Whitehead,  27  Tex. 
316 ;  Taylor  v.  C,  etc.,  B.  Co.,  83  Wis.  644 ;  Galway  v.  M. 
K  By.  Co.,  128  N.  Y.  143 ;  Tho?na8  v.  Marshfield,  13  Pick. 
248 ;  Schmidt  v.  Draper,  137  Ind.  249 ;  UlTuan  v.  C.  S.  A. 
Co.,  83  Md.  130;  Parker  v.  Framingham,  8  Mete.  268.) 
The  construction,  maintenance  and  operation  of  the  defend- 
ants' railroad  structures  in  Park  avenue  constitute  an  inva- 
sion of  the  plaintiff's  easements.  {Williams  v.  B.  E.  B. 
B.  Co.,  126  N.  Y.  100;  Lahr  v.  M.  E.  By.  Co.,  104  K 
Y.  288;  Story  v.  N.  Y.  E.  B.  B.  Co.,  90  N.  Y.  168; 
Kane  v.  N.  Y.  E.  B.  B.  Co.,  125  N.  Y.  176;  Hill  v. 
Mayor,  139  N.  Y.  495,  505  ;  Oarvey  v.  Z.  I.  R.  B.  Co.y 
159  K  Y.  332;  //.  B.  T.  Co.  v.  W.  T.  cfe  By.  Co., 
135  N.  Y.  407.)  The  defendants  are  responsible  for  the  con- 
struction, maintenance  and  operation  of  all  the  railroad  struct- 
ures in  Park  avenue.  {Beal  v.  Finch,  11  N.  Y.  136 ;  Creed 
V.  Hartmann,  29  N.  Y.  597 ;  Boberts  v.  Johnson,  58  N.  Y. 
616;  Wehle  v.  Butler,  61  N.  Y.  247;  Byett  v.  Hyman,  129 
N.  Y.  359 ;  People  v.  Hayes,  7  How.  Pr.  248 ;  People  v. 
Nosirand^  46  N.  Y.  375 ;  People  v.  Comptroller,  20  Wend. 
695 ;  Stewart  v.  Wdls,  6  Barb.  79 ;  Kerr  v.  Mount,  28  N.  Y. 
665.)  The  trial  court  adopted  an  erroneous  measure  of  dam- 
ages. {Sperb  V.  M.  E.  By.  Co.,  117  N.  Y.  162;  A.  B.  N. 
Co.  V.  N.  Y.  E.  B.  B.  Co.,  129  N.  Y.  270 ;  Lahr  v.  M.  E. 
By.  Co.,  104  N.  Y.  268 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62 ; 
People  V.  Mayor,  etc.,  4  N.  Y.  419.) 

Henry  G.  At  water  and  J.  C.  Thomson  for  Alice  I.  Birrell 
and  others,  intervening.  The  owners  of  property  abutting 
on  Park  avenue  have  easements  in  said  avenue  which  are  taken 
or  impaired  by  the  construction  of  the  viaduct  of  the  New 
York  and  Harlem   railroad  pursuant   to  the  provisions  of 
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Laws  of  1892,  chapter  339.  {Taylor  v.  JV.  Y.  c&  ^.  R.  R. 
Co.,  27  App.  Div.  190 ;  Welde  v,  N.  Y.  <&  H,  R.  R.  Co.,  28 
App.  Di7.  379;  Lewis  v.  N.  Y.  A  11.  R.  R.  Co.,  40  App. 
Div.  343;  Rirrell  v.iT.  Y  cfe  ff.  R.  R.  Co.,  41  App.  Div. 
506;  R.,  JT.  <&  L.  R.  R.  Co.  v.  N.  Y,  L.  E.  &  W.  R.  R. 
Co.,  110  N.  Y.  128 ;  S.  R.  T.  Co.  v.  Mayor,  etc.,  128  K  Y. 
510 ;  P.  W.  W.  Co.  V.  Bird,  130  N.  Y.  249 ;  People  ex  rel 
V.  Barnard,  110  N.  Y.  548;  People  v.  O'Brien,  111  N.  Y. 
30 ;  H.  R.  T.  Co.  v.  W.  T.  dk  Ry.  Co.,  135  N.  Y.  393.) 

Ira  A.  Place,  Samuel  E.  Williamson  and  Alexander  S. 
Lyman  for  defendants,  respondents  and  appellants.  By 
virtue  of  the  deed  from  Benjamin  L.  Benson,  and  more  than 
twenty  years'  adverse  possession  claiming  title  under  that 
deed,  the  railroad  companies  have  acquired  the  right,  as 
against  the  plaintiif,  to  maintain  and  operate  the  permanent 
railroad  strnctures  erected  under  chapter  339  of  the  Laws  of 
1892,  and  the  amending  act.  {Condbeer  v.  N.  Y.  C.  <&  IL 
R.  R.  R.  Co.,  166  ]Sr.  Y.  474 ;  Taylor  v.  JST.  Y.  cfe  IT.  R.  R. 
Co.,  27  App.  Div.  190 ;  Prentice  v.  Geiger,^  74  N.  Y.  341 ; 
A.  B.  N.  Co.  V.  N.  Y.  E.  R.  R.  Co.,  129  N.  Y.  252;  Bir- 
rell  V.  N.  Y.  <&  IL  R.  R.  Co.,  41  App.  Div.  506 ;  Sanders 
V.  N.  Y.  &  IL  R.  R.  Co.,  42  App.  Div.  618 ;  Argotsinger 
V.  Vines,  82  N.  Y.  308 ;  Thompson  v.  Burhans,  79  N.  Y. 
93  ;  Jackson  v.  Vermilyea,  6  Cow.  678  ;  Dominy  v.  Miller, 
33  Barb.  386.)  By  virtue  of  the  street  opening  proceed- 
ings consummated  in  1853,  the  ownership  of  the  bed  of 
Park  avenue  acquired  by  the  city,  and  the  easements 
appurtenant  to  abutting  property  which  came  into  exist- 
ence by  virtue  of  such  proceedings,  were  subject  not  only 
to  the  right  of  the  defendant,  the  New  York  and  Harlem 
Railroad  Company,  to  maintain  and  operate  its  railroad  as 
then  existing,  but  subject  also  to  its  right  and  obligation  to 
maintain  and  operate  within  the  limits  of  Park  avenue  its 
railroad  at  such  grade  and  on  such  structures  as  might  be 
required  by  subsequent  lawful  action  of  the  legislature  and  of 
the  city.    {Taylor  v.  N.  Y.  db  H.  R.  R.  Co.y  27  App.  Div. 
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195 ;  White  V.  M.  Ry.  Co.,  139  N.  Y.  19 ;  Lahr  v.  if.  E.  By. 
Co.,  104  N.  Y.  287;  Bloodgood  v.  M.  dk  H.  R.  li.  Co.,  18 
Wend.  9;  S.  R.  T,  Co.  v.  May(yr,  etc.,  128  N.  Y.  510 ;  People 
V.  ^^rr,  27  N.  Y.  188 ;  May(yr,  etc.,  v.  aS.  ^.  R.  R.  Co.,  32 
N.  Y.  261 ;  PeopU  v.  O'Brien,  111  N.  Y.  1 ;  Mills  on  Em. 
Dom.  [2d  ed.]  §§  46,  47 ;  Matter  of  City  of  Buffalo,  68  N. 
Y.  167 ;  PeopU  ex  rel.  v.  N.  Y.  C  <b  H.  R.  R.  R.  Co.,  156 
N.  Y.  570.)  Any  damage  caused  to  the  plaintiffs  premises 
by  the  operation  of  trains  on  the  temporary  structure  during 
the  progress  of  the  improvement  is  damnum  absque  injuria. 
{Fohes  V.  7?.,  W.  cfe  0.  R.  R.  Co.,  121  N.  Y.  505 ;  Sperh  v. 
M.  E.  Ry.  Co.,  137  N.  Y.  155 ;  Welde  v.  N.  Y.  dk  H.  R.  R. 
Co.,  28  App.  Div.  379 ;  Atwater  v.  Trustees  of  Canandaigua, 

124  N.  Y.  602;  Benner  v.  A.  D.  Co.,  134  N.  Y.  156; 
Plant  V.  L.  I.  R.  R.  Co.,  10  Barb.  26 ;  Matter  of  Squire, 

125  N.  Y.  131 ;  Ricket  v.  M.  R.  Co.,  L.  R.  [2  E.  &  I.  App.] 
175 ;  Booth  v.  R.,  W.  <&  O.  T.  R.  R.  Co.,  140  N.  Y.  267; 
HiU  V.  Mayor,  etc.,  139  N.  Y.  495.)  Defendants  are  not  lia- 
ble for  t'ke  acts  of  the  board  for  the  Park  avenue  improve- 
ment, and  assuming  that  any  of  the  acts  of  that  board  consti- 
tute as  a  matter  of  law  a  trespass  upon  the  plaintiffs 
premises,  defendants  were  not  so  connected  with  such  acts  as 
to  be  made  liable  therefor.  {N.  Y.,  N.  H.  &  U.  R.  R.  Co. 
V.  Baker,  N.  Y.  L.  J.,  Jan.  6, 1900 ;  Welde  v.  N.  Y.  cfe  H. 
R.  R.  Co.,  28  App.  Div.  379 ;  People  ex  rd.  v.  Civil  Service 
Bd.,  41  Hun,  287  \  S.  P.  <b  P.  Assn.  v.  Mayor,  etc.,  8  App. 
Div.  230 ;  Dillon  on  Mnn.  Corp.  [4th  ed.]  §  974.) 

Vann,  J.  The  plaintiff  claims  that  the  trial  court  erred 
in  refusing  to  allow  her  damages  for  the  effect  of  the  new 
structures,  both  temporary  and  permanent,  without  consider- 
ing the  effect  of  the  old  structure.  The  defendants  claim  that 
the  court  erred  in  awarding  any  damages,  or  giving  any  relief 
whatever,  to  the  plaintiff,  because,  as  against  her,  they  had 
the  right  to  erect  any  railroad  structure  in  the  street,  of  any 
height,  within  the  lateral  lines  of  the  old  embankment. 

The  defendants'  appeal  rests  mainly  upon  the  proposition 


1900.]      Lewis  v.  New  York  &  Harlem  R.  K.  Co.         219 

= : 1 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann.  J. 

that,  by  virtue  of  the  Benson  deed  to  the  Harlem  Company, 
in  1832,  and  posaession  thereunder  for  more  than  twenty 
years  under  claim  of  title  exclnsive  of  any  other  right,  the 
defendants  acquired  title  to  the  land  upon  which  the  steel 
viaduct-  now  stands.  (Code  Civ.  Pro.  §  369 ;  Baker  v.  Oab; 
wood,  123  N.  Y.  16.) 

The  situation,  when  the  Harlem  Company  entered  Fourth 
jivenue  and  took  possession  of  the  strip  of  twenty-four  feet 
covered  by  the  Benson  deed,  was  as  follows :  The  section  had 
been  mapped  under  the  act  of  1807,  as  well  as  by  Benson, 
and  Fourth  avenue  had  been  laid  down  on  both  maps  as  one 
of  the  streets  of  the  city.  Benson  had  conveyed  the  entire 
avenue  to  the  city  for  street  pui*poses,  reserving  certain  rights, 
and  after  thus  conveying  to  the  city  had  assumed  to  convey 
said  strip  to  the  Harlem  Company  exclusively  for  railroad 
purposes,'  but  the  conveyance  was  effective  only  as  to  his 
reserved  rights.  After  conveying  to  the  city,  but  before 
conveying  to  the  company,  he  had  conveyed,  by  reference  to 
said  maps,  certain  abutting  lands  to  the  plaintiflTs  predecessor 
in  title.  The  avenue  was  not  opened  or  built  upon,  as  such, 
but  was  a  street  on  paper  only.  The  state  and  city  had  given 
the  Hariem  road  the  right  to  enter  the  avenue  and  lay  down 
tracks  on  said  strip,  subject  to  certain  drastic  conditions,  which . 
gave  the  city  supreme  controlj  and  to  which  the  company  had 
expressly  assented,  and,  finally,  the  city  had  authorized  the 
company  "  to  take  possession  of  the  ground  owned  by  the " 
former  and  had  ordered  tlie  latter  to  construct  its  road 
thereon,  with  leave  to  use  the  street  for  "  the  purpose  of  a 
railroad  and  for  that  purpose  only."  The  situation  differs 
from  that  considered  by  us  in  a  late  case,  as  Benson  had  con- 
veyed the  street  to  the  city  and  the  abutting  land  to  plaintiff's 
predecessor  before  he  conveyed  to  the  company,  whereas  in 
that  case  the  first  conveyance  was  to  the  company  itself. 
{Conabeer  v.  iT.  F.  C.  dh  H.  R.  R.  R,  Co.,  156  N.  Y.  474.) 

There  is  no  evidence  as  to  the  character  of  the  original 
entry  into  the  street  by  the  Harlem  Company,  or  the  nature 
of  its  claim  when  or  after  entering,  except  as  it  may  be 
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inferred  from  the  facts  above  mentioned  and  the  subsequent 
occupation  and  use  for  railroad  purposes  of  a  portion  of  the 
avenue,  which  was  a  street  in  posse  only  and  did  not  become 
a  street  in  esse  until  twenty  years  later.  Under  these  circum- 
stances the  entry  and  occupation  by  the  company  must  be 
'*  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title"  of  the  city.  (Code  Civ.  Pro.  §  368;  Code  Pro. 
§  81 ;  2  R.  S.  293,  §  8.)  Occupation  must  not  only  be  hostile 
in  its  inception,  but  it  must  continue  hostile,  and  at  all  times, 
during  the  required  period  of  twenty  years,  challenge  the 
right  of  the  true  owner  in  order  to  found  title  by  adverse 
possession  upon  it.  The  entry  must  be  strictly  adverse  to  the 
title  of  the  rightful  owner,  for  if  the  first  possession  is  by  per- 
mission it  is  presumed  to  so  continue  until  the  contrary 
appears.  If  the  occupation  begins  with  recognition  of  the 
real  owner's  estate  it  is  presumed  to  be  subservient,  and  that 
the  one  making  the  entry  intends  to  hold  honestly  and  not 
tortiously.  The  character  of  the  possession  depends  on  the 
intention  with  which  entry  is  made  and  occupation  con- 
tinued. There  is  no  disseisin  until  there  is  occupation  with 
intention  to  claim  title,  and  the  fact  of  entry  and  the  quo 
anirno  fix  the  character  of  the  possession.  The  burden  of 
proving  all  the  facts  necessary  to  constitute  adverse  posses- 
sion is  upon  the  one  who  asserts  it,  for  in  the  absence  of 
such  proof  possession  is  presumed  to  be  in  subordination  to 
the  true  title.  {Brandt  v.  Ogden,  1  Johns.  156 ;  Smith  v. 
Bxirtis^  6  Johns.  197;  Jackson  v.  Johnson^  5  Cow.  74; 
Jackson  v.  Brink^  5  Cow.  483 ;  La  Frombois  v.  Jackson^  8 
Cow.  589 ;  Humbert  v.  Rector^  etc.^  of  Trinity  Chxtrch^  24 
Wend.  587 ;  St.  Vincent  Female  Orphan  Asylum^  v.  City  of 
Troy,  76  K  Y.  108;  Doherty  v.  Matsell,  119  N.  T.  646; 
Kneller  v.  Lang^  137  N.  Y.  589  ;  DeLancey  v.  Piepgras,  138 
N.  Y.  26;  IlelUr  v.  Cohen,  154  N.  Y.  299,  311 ;  Tyler  on 
Ejectment,  860 ;  Buswell's  Lim.  &  Ad.  Poss.  380 ;  Am.  & 
Eng.  Encyc.  of  Law  [2nd  ed.],  778.) 

The  entry  by  the  Harlem  Company  was  by  the  express  per- 
mission of  the  city,  under  a  resolution  which  recited  that  the 
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land  entered  upon  was  at  the  time  owned  by  the  city.  The 
occapation  was  permissive  from  the  outset,  and,  as  there  is 
no  adequate  evidence  to  the  contrary,  is  presumed  to  have  so 
continued  ever  since.  The  company  recognized  tlie  title  of 
the  city  by  assenting  to  resolutions  passed  by  the  common 
council  both  before  and  after  it  accepted  the  deed  from  Ben- 
son. There  was  no  open  or  notorious  assertion  of  title  under 
that  deed,  and  no  evidence  of  intention  to  claim  title  there- 
under, except  the  deed  itself,  wliich  was  not  recorded  until 
after  the  railroad  was  built.  There  is  no  evidence  that  the 
city  had  notice,  either  actual  or  constructive,  of  that  deed 
until  the  condemnation  proceedings  of  1850,  when  a  nomi- 
nal award  was  made  to  the  company  for  its  interest  in  the 
fee  of  the  street.  *  By  an  agreement  duly  executed  under  its 
seal,  the  company  expressly  covenanted  that  if  permitted  to 
occupy  Fourth  avenue,  it  would  remove  its  railroad  from 
the  street  whenever  the  city  required  it.  It  entered  under 
a  license  and  remained  under  a  license.  Its  unbroken  con- 
tinuity of  possession  from  that  day  to  this  has  never  been 
accompanied  with  the  assertion  of  any  claim  hostile  to  the 
city,  for  its  deed  from  Benson,  under  the  circumstances, 
is  no  evidence  of  a  hostile  claim,  but  simply  that  it  had 
acquired  Benson's  reserved  rights,  which  cut  no  figure  in 
this  controversy.  Possession  to  be  effective  must  be  hos- 
tile to  the  rightful  owner,  and  if  the  company  intended  to 
base  a  claim  upon  its  deed  in  hostility  to  the  city,  the  circum- 
stances required  it  to  make  the  fact  known  to  the  city,  as 
otherwise  its  possession  is  presumed  to  be  in  accordance  with 
its  agreement.  {IVeadwell  v.  Inslee,  120  N.  Y.  458.)  The 
city  did  not  know  that  the  company  had  repudiated  its  agree- 
ment and  stood  on  the  Benson  deed,  exclusive  of  any  other 
right,  if  such  were  the  fact.  It  did  not  know  of  the  exist- 
ence of  that  deed,  for  the  record  was  no  notice,  as  a  landowner 
is  not  compelled  by  the  Recording  Act  to  watch  the  records  for 
conveyances  of  his  own  property.  To  authorize  the  presum  ption 
of  agrant,  the  enjoyment  "  must  not  only  be  uninterrupted  for 
the  period  of  twenty  years,  but  it  must  be  adverse,  not  by 
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leave  or  favor,  but  under  a  claim  or  assertion  of  right,  and 
it  must  be  witli  the  knowledge  and  acquiescence  of  the 
owner."  {Flora  v.  Carbeafi,  38  N.  Y.  Ill ;  Bedlow  v.  N. 
Y.  F.  Dry  Bock  Co.,  112  N.  Y.  263 ;  Parker  v.  Foote,  19 
Wend.  313.)  When  the  occupant  is  in  possession  under  two 
instruments,  one  subservient  and  the  other  hostile  to  the  true 
owner,  such  possession,  in  the  absence  of  positive  notice  to  the 
contrary,  will  be  regarded  as  subservient  only,  for  the  law 
raises  a  pi-esumption  in  favor  of  an  honest  and  against  a  dis- 
honest purpose.  :  This 'disposes  of  the  appeal  brought  by  the 
defendant,'  so  far  as  it  reqiiires  discussion  apart  from  the  clAim 
of  the  plaintiff. 

The  plaintiff's  appeal  rests  upon  the  proposition  that  she  is 
entitled  to  the  same  relief  that  slie  would  have  been  if  there 
had  been  no  railroad  structure  in  the  street  prior  to  the  erec- 
tion of  the  steel  viaduct.  It  would  be  sufficient  to  say  in 
answer  to  this  claim  that  as. she  asks  aid  from  a  court  of  equity, 
she  can  enforce  her  claim  only  so  far  as  it  is  equitable,  in  the 
sense  of  being  just,  Wlien  she  crosses  the  line  of  equity  and 
good  conscience  to  ask  for  compensation  on  the  same  basis  as 
if  Park  avenue  had  never  been  a  raih^oad  street  and  seeks  to 
recover  damages  which  she  has  not  suffered,  on  the  ground  of 
an  alleged  technical  right,  she  must  withdraw  from  a  court  of 
equity  and  seek  relief  at  law.  Since  she  or  her  predecessore 
submitted  without  complaint  or  question  to  the  erection  of 
two  railroad  structures  in  front  of  her  pro^^erty,  each  of  which 
stood  there  for  more  than  twenty  years  and  wholly  occupied 
the  central  portion  of  the  street  to  the  exclusion  of  all  traffic 
therefrom,  it  would  not  be  just  to  claim  the  same  damages  for 
injury  to  her  easements  by  the  third  structure  that  she  could 
properly  have  claimed  if  those  easements  had  not  been 
impaired  by  the  previous  structures.  She  has  been  awarded 
all  that  is  equitably  her  due,  which  is  the  net  difference, 
measured  in  money,  between  the  effect  of  the  old  and  the  new 
structure,  while  in  actual  use,  less  the  benefits  conferred  by 
the  latter.  She  has  also  been  granted  an  injunction  to  protect 
her  hereafter,  unless  her  permanent  damages  .are  paid  vpon 
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the  game  basis.     A  court  of  equity  will  give  her  no  further 
relief. 

But  we  will  not  stop  here,  for  we  wish  to  place  our  decision 
upon  grounds  equally  tenable  in  either  jurisdiction.  While 
the  defendants  acquired  no  right  by  adverse  possession,  as 
against  the  city,  they  acquired  certain  rights  by  prescription 
as  against  the  abutting  owner. 

The  leading  facts  bearing  upon  the  subject  may  be  sum- 
marized as  follows :  The  lands  embraced  within  the  lines  of 
Fourth  avenue,.'as  originally  laid  out  upqn  the  inaps  of  the  city 
and  of  BeHsonj^MT^re,  by  varioiis  conveyances,  resolutions  of  the 
common  council  and  acts  of  the  legislature,  so  devoted  to  street 
purposes  that  they  could  not  lawfully  be  used  for  any  incon- 
sistent purpose.  {Matter  of  ViL  of  Olean  v.  Steyner^  135  N. 
Y.  341,  345^  Lard  v.  Atkins,  138  N.  Y.  184, 191 ;  Haight  v. 
LitUefield,  147  N.  Y.  338,  342.)  The  easements  of  light,  air 
and  access,  so  far  as  they  had  any  practical  existence  prior  to  1853 
when  the  avenue  was  opened,  were  encroached  upon  by  the 
first  railroad  structure,  which,  in  front  of  plaintiff's  premises, 
was  a  solid  embankment  28  feet  wide  at  the  bottom  and  10  or 
12  feet  high,  walled  in  with  stone.  From  1853  until  1873,. 
when  the  first  improvement  required  by  statute  was  made, 
the  avenue  was  open  and  used  as  a  street  on  either  side  of  the 
railroad  structure  in  the  center,  which  continued  to  encroach 
upon  the  easements  of  the  abutting  owners.  From  1873, 
when  the  embankment  was  converted  into  a  viaduct  56  feet 
wide  and  7  feet  high  in  front  of  the  locvrS  in  quo  until  1894, 
when  the  last  improvement  required  by  statute  was  begun, 
the  same  encroachment  continued.  As  to  the  plaintiff  and 
her  grantors  there  was  an  open,  continuous  and  exclusive  pos- 
session'and  eBJoyment  by  the^  railroad  company  of  the  ease- 
ments in  question  to  the  extent  of  the  user  during  the  periods 
named. 

Prescription  rests  upon  the  presumption  of  a  lost  deed,  after 
adverse  use  and  enjoyment  for  twenty  years,  which  has  been 
adopted  by  the  courts  as  the  prescriptive  period  from  analogy 
to  the  Statute  of  Limitations.     ( Woodruff  v.  Paddock,  130 
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N.  Y.  618,  624;  Sndlv.  Zevitt,  110  N.  Y.  595;  N%choU%  v. 
Wentworth,  100  N.  Y.  455 ;  Ward  v.  Warren,  82  N.  Y.  265 ; 
Parker  v.  Foote,  19  Wend.  309, 312 ;  Goddard  on  Easements, 
90 ;  Washburn  on  Easements  [4th  ed.],  123 ;  19  Am.  &  Eng. 
Encjc.  of  Law,  Y;  Jones  on  Easements,  §  160;  Gerard  on 
Titles,  745.)  What  the  primary  owner  loses  bj:  his  laches  the 
other  party  gains  by  continued  possession  without  question  of 
his  right.  {CampheU  v.  Holt,  115  U.  S.  620,  623.)  The 
adverse  use  must  be  of  the  same  character  and  duration  as  the 
adverse  possession  required  to  give  title  to  real  estate,  which 
has  already  been  considered.  If  the  presumption  as  to  a  lost 
deed  may  be  rebutted,  still  it  presents  a  question  of  fact  which, 
in  this  case,  has  been  determined  in  favor  of  the  defendants. 
The  possession  of  the  defendants  was  not  subordinate  to  the 
plaintiff's  title,  nor  permissive  as  to  her,  but  openly  hostile 
and  necessarily  known  to  be  such,  to  her  and  her  grantors, 
who  made  no  objection  until  1897.  It  was  exclusive,  definite 
and  uninterrupted,  for  it  absolutely  excluded  all  from  the  part 
of  the  avenue  occupied  by  the  raih'oad  structures.  The 
obstruction  was  not  out  of  view  or  knowledge,  but  in  plain 
sight  of  the  abutting  owners,  who,  by  making  no  objection, 
acquiesced  in  the  situation.  The  question  does  not  arise 
between  the  railroads  and  the  city,  which  had  consented  in 
advance  to  the  occupation,  but  between  the  railroads  and  the 
abutting  owners,  who  had  not  so  consented. 

Under  these  circumstances  the  old  structures  had  stood  in 
the  street  so  long  that  the  railroads  acquired  a  prescriptive 
right  to  have  them  stand  there  forever,  so  far  as  the  plaintiff 
is  concerned.  The  situation  was  the  same  in  effect  as  if  one 
of  her  grantors,  while  he  owned  her  property,  had  conveyed 
to  the  defendants  the  right  to  permanently  keep  the  stone  via- 
duct where  it  stood  and  to  use  it  indefinitely  for  railroad  pur- 
poses. To  the  extent  of  the  user  by  the  companies  the  plain- 
tiff, through  the  acquiescence  of  herself  and  her  grantors,  had 
parted  with  her  rights  when  the  present  structure  was  erected. 
She  could  claim  no  damages  on  account  of  the  old  structure, 
so  long  as  it  stood  there.     She  could  claim  no  damages  on 
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account  of  any  new  structure  erected  in  the  same  place,  within 
•the  same  lines,  and  for  the  same  purpose,  which  inflicted  no 
more  injury  upon  her  property  than  tlie  old.  She  could  raise 
no  question  except  such  as  she  could  have  raised  had  she  given 
a  deed  expressly  assenting  to  the  erection  of  the  old  structure. 
{Conaheer  Case,  supra,)  Had  the  new  structure  been  no 
higher  than  the  old,  in  front  of  her  property,  none  of  her 
rights  would  have  been  invaded,  and  slie  would  have  been 
entitled  to  no  relief.  These  views  are  not  inconsistent  with 
but  are  in  accordance  with  the  principles  of  a  case  relied  upon 
by  the  plaintiff,  where  the  defense  of  prescriptive  right  failed 
because  the  facts  failed,  as  adverse  user  was  not  found  to  have 
existed  for  the  requisite  period.  {American  Bank  Note  Co. 
V.  N,  T.  EL  i?.  R.  Co.,  129  N.  Y.  252.) 

The  reason  why  possession  of  the  same  structure  was  adverse 
to  the  plaintifiE  but  not  to  the  city,  is  that  the  former  never 
consented  to  the  occupation,  except  by  acquiescence  during 
the  prescriptive  period,  while  the  latter  consented  to  the  occu- 
pation in  advance,  and  renewed  the  consent  by  subsequent 
acts  at  frequent  intervals,  while  the  railroad  company  never 
gave  notice,  direct  or  indirect,  that  it  claimed  to  occupy 
under  its  deed  or  otherwise  than  by  the  consent  of  the  true 
owner. 

Prescriptive  rights,  however,  are  measured  by  the  user,  and 
the  defendants  could  make  no  further  encroachment  without 
liability.  {Prentice  v.  Geiger,  74  N.  Y.  341 ;  Baldwin  v. 
Calkins,  10  Wend.  169;  Bealeyv.Skaw,  6  East,  208;  Stiles 
V.  Hooker,  7  Cow.  266.)  As  was  said  by  Judge  Andrews  in 
Prentice  v.  Geiger  {supra) :  "  The  right  is  supposed  to  have 
had  its  origin  in  a  grant,  and  the  grant  being  lost,  the  user  is 
the  only  evidence  of  the  right  granted,  and  as  the  presump- 
tion of  a. grant  only  exists  where  there  has  been  an  adverse, 
continuous  and  uninterrupted  user,  according  to  the  nature  of 
the  easement  claimed,  for  the  period  of  twenty  years,  the 
prescriptive  right  is  confined  to  the  right  as  exercised  for  that 
period  of  time."  The  plaintiff,  therefore,  was  entitled  to 
29 
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recover  for  the  additional  injury  to  her  property  so  far  as  it 
was  caused  by  the  defendants. 

We  now  reach  tlie  question  whether  the  defendants  were 
liable  for  any  part  of  the  damages  caused  by  the  effect  of  the 
steel  viaduct  while  it  was  in  process  of  construction. 

That  structure  was  not  erected  by  the  defendants  but  by 
the  state,  as  appears  from  the  facts  already  stated.  South  of 
125th  street  it  gave  them  no  facilities  which  they  did  not 
have  before.  The  stone  structure  of  1872  did  away  with 
grade  crossings  and  gave  them  four  tracks,  and  this  is  all  they 
have  now.  The  change  of  grade  north  of  125th  street,  in 
order  to  cross  the  Harlem  river  at  the  height  required  by  the 
general  government,  has  no  bearing  upon  the  change  of  grade 
south  of  that  point.  The  defendants  are  liable  for  what  they 
did,  but  not  for  what  the  state  did.  {Atwater  v.  Trustees^  etc.j 
124  N.  Y.  602.)  The  state  created  a  board  of  experts  and 
required  them  to  make  the  improvement  for  the  benefit  of 
the  public,  giving  them  absolute  control  with  no  right  on  the 
part  of  the  defendants  to  let  or  hinder.  The  board  made  the 
plans  and  did  the  work,  letting  their  own  contracts,  employ- 
ing and  discharging  their  own  men,  without  supervision  or 
interference  by  the  companies,  which  did  not  and  could  not 
set  the  board  in  motion,  for  the  want  of  power,  if  for  no  other 
reason.  The  change  of  grade  in  front  of  the  plaintiff's  prem- 
ises was  not  only  for  a  public  purpose,  but  was  wholly  in  the 
interest  of  the  public  and  not  for  the  benefit  of  the  defend- 
ants who  had  no  power  to  prevent  it.  They  simply  paid  one- 
half  of  the  expense  by  command  of  the  statute,  and,  hence, 
under  compulsion  of  law.  They  are  not  liable  for  the  acts  of 
the  Park  avenue  board,  which  was  not  their  agent,  but  a  gov- 
ernmental agency  of  the  state.  {Benner  v.  Atlantic  Dredg- 
ing Co,^  134  N.  Y.  156,  and  cases  cited  on  page  162.)  Their 
offer  in  advance  to  obey  the  statute  did  not  affect  its  compul- 
sive force,  for  obedience  was  their  duty.  As  was  tersely  said 
in  a  late  case,  the  railroad  company  "  had  no  choice  left  to  it. 
The  state  intervened  and  directed  that  a  work,  which  it  had 
the  power  to  require  to  be  done,  should  be  done,  not  by  the 
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railroad  nor  even  by  the  city,  but  by  an  independent  board  in 
the  creation  of  which  the  defendant  had  no  voice,  over  whose 
selection  of  employees  it  had  no  control,  with  the  discharge  of 
whose  functions  it  could  not  interfere  and  whose  operations  it 
was  powerless  to  prevent."  (iV.  Y.,  JV.  H,  &  H.  B.  B.  v. 
Baker,  98  Fed.  Rep.  694.) 

When  the  work  was  completed,  if  the  defendants  had  not 
used  it,  they  clearly  would  have  been  under  no  liability  to  the 
plaintiff.  This  is  a  decisive  test,  not  only  as  to  the  permanent 
structure,  but  also  as  to  the  temporary  trestles,  which  were 
part  of  the  same  scheme  of  the  legislature,  acting  under  gen- 
eral power,  as  well  as  that  reserved  when  it  incorporated  the 
Harlem  Company.  They  were  erected  by  the  same  board,  in 
the  same  way  and  under  the  same  authority,  but  for  the 
double  purpose  of  aiding  in  the  principal  work  of  the  state, 
and  at  the  same  time  affording  temporary  relief  to  the'def  end- 
ants  in  the  operation  of  their  trains.  The  statute  "  authorized 
and  directed  "  the  defendants  to  operate  their  trains  on  the 
structures  "  when  completed."  Accordingly  they  laid  their 
tracks,  at  first  on  the  trestle  work,  which  they  used  for  a  short 
time,  and  then  on  the  steel  viaduct,  which  they  have  used  ever 
since.  In  thus  using  the  work  of  the  state  they  doubtless 
accepted  it  as  their  own,  but  they  accepted  it  as  a  completed 
structure,  and  did  not  thereby  become  parties  to  the  process 
of  construction.  Their  acceptance  did  not  reach  back  and 
adopt  the  previous  acts  of  the  state,  but  the  effect  was  the 
same  as  if  they  had  purchased  it  from  the  state  on  the  day 
they  commenced  to  use  it. 

Thus  we  strike  the  time  when  the  liability  of  the  defendants 
began.  When  they  commenced  to  use  the  steel  viaduct  they 
started  a  new  trespass  upon  the  rights  of  the  abutting  owners. 
While  they  had  a  prescriptive  right  to  use  a  railroad  structure 
standing  in  the  same  place  and  of  the  same  height  as  the  stone 
viaduct,  which  was  about  7  feet,  they  had  no  right,  as  against 
the  plaintiff,  to  use  the  steel  viaduct,  which  reached  upward 
35  feet  until  it  was  on  a  level  with  the  windows  of  her  fourth 
story.     The  new  structure,  so  far  as  it  stood  within  the  lines 
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of  the  old,  was  not  a  trespass,  for  it  lessened  instead  of  adding 
to  the  burden,  but  so  far  as  it  extended  above  the  space  which 
it  had  to  occupy,  it  was  a  trespass,  for  which  the  defendants 
have  properly  been  held  liable  during  the  time  they  used  it. 
The  trestle  work,  which  stood  wholly  without  the  lines  of  the 
stone  viaduct,  was  a  trespass  without  mitigation,  for  it  sub- 
stantially closed  the  avenue  and  conferred  no  benefit  what- 
ever upon  the  adjacent  property.  As  to  that  structure,  the 
liability  of  the  defendants  was  absolute  during  the  period  of 
user. 

The  permanent  structure,  however,  was  not  an  unmitigated 
trespass,  for  upon  the  surface  of  the  street  it  was  a  great 
improvement  upon  the  stone  viaduct,  which  it  displaced. 
Before  the  change  was  made  Park  avenue  was  virtually  two 
streets,  each  42  feet  wide,  separated  by  a  solid  and  impassable 
embankment  56  feet  in  width.  S'ow  it  is  140  feet  wide,  with 
no  obstruction  to  traffic  except  the  columns  which  support  the 
elevated  roadbed.  Never  before  could  the  plaintiff,  or  her 
predecessors,  cross  the  street  in  front  of  her  property,  or  even 
cross  by  the  nearest  lateral  streets.  For  the  first  time  in  the 
histoiy  of  the  avenue  its  central  portion  is  open,  paved  and 
capable  of  being  used  as  a  street.  A  substantial  benefit  was 
thus  conferred,  which,  in  assessing  the  damages  inflicted  upon 
the  owner's  easements,  when  no  part  of  his  land  is  taken, 
should  in  justice  and  according  to  authority  be  regarded. 
The  basis  of  assessment  is  the  difference  in  value  of  the  ease- 
ments as  they  now  are  and  as  they  were  with  the  old,  and 
before  the  new  viaduct  w£ts  erected,  {Newman  v.  JLT.  E,  liy. 
Co,,  118  K  Y.  618,  624 ;  Bo?i7n  v.  Jf.  E.  By.  Co,,  129  N. 
Y.  576,.  591;  Sutro  v.  J/.  By.  Co.,  137  K  Y.  593;  Biachoff 
V.  iT.  Y.  El.  B.  B.  Co.,  138  N.  Y.  257.)  The  courts  below 
followed  this  rule  and  held  the  defendants  liable  for  the  net 
difference  only. 

The  claim  that  the  defendants  abandoned  their  prescriptive 
rights  by  removing  the  old  structure  cannot  be  sustained. 
The  old  structure  was  not  removed  by  the  defendants,  but  by 
the  state,  of  its  own '  motion  and  through  an  independent 
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agency  created  by  itself.  Moreover,  the  removal  of  one  rail- 
road structure,  followed  immediately  by  the  erection  of  another, 
in  the  same  place  and  for  the  same  purpose,  is  no  evidence  of 
an  intent  to  abandon  the  prescriptive  right  to  have  a  railroad 
structure  in  the  street.  If  the  new  structure  had  not  been  a 
greater  burden  than  the  old  the  plaintiff  would  have  been 
entitled  to  no  relief  whatever. 

The  effect  of  the  condemnation  proceedings  of  1850,  which 
widened  the  avenue,  created  no  new  easements  for  the  benefit 
of  the  plaintiff  or  her  predecessors,  so  far  as  the  original 
width  of  the  avenue  was  concerned.  This  was  passed  upon 
in  the  Conaheer  Case  {supra)^  and  requires  no  discussion. 

We  have  reached  the  conclusion  that  the  learned  trial  judge 
awarded  and  withheld  relief  precisely  as  the  law  requires,  and 
-  that  his  judgment  should  stand.  In  reaching  this  conclusion 
we  have  been  materially  aided  by  the  opinions  delivered  in 
the  Supreme  Court  in  this  and  other  cases  affecting  the  locality 
in  question,  although  we  have  not  adopted  all  of  the  grounds 
upon  which  that  learned  court  proceeded  to  judgment.  {Tay- 
lo7^  V.  iT.  Y.  <&  H.  R.  a.  Co,,  27  App.  Div.  190  ;  Welde  v. 
N.  Y.  i&  H,  E.  n.  Co,,  28  App.  Div.  379  and  29  Misc.  Kep. 
13;  Birrell  v.  N.  Y.  db  H,  E,  E.  Co.,  41  App.  Div.  506; 
Sander  v.  N.  Y.  cfe  H.  E.  E.  Co.,  42  App.  Div.  618.) 

We  have  decided  the  case  before  us  and  have  not  tried  to 
decide  other  cases,  which,  although  arising  in  the  same  sec- 
tion, rest  upon  different  facts,  and  may  be  controlled  by  dif- 
ferent principles  of  law.  While  we  have  carefully  read  the 
argument  presented  by  learned  counsel  in  behalf  of  the  inter- 
veners, we  have  limited  its  effect,  so  far  as  we  have  followed 
it,  to  the  facts  of  this  case. 

The  judgment  should  be  alRrmed,  but  as  both  parties 
appealed,  without  costs  to  either  as  against  the  other. 

Parker,  Ch.  J..  Bartlett,  Martin,  Cullen  and  Wernbr, 
JJ.,  concur ;  Gray,  J.,  not  sitting. 

Judgment  affirmed. 
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Albert  H.  Beardsley,  Eespondent,  v.  The  New  York, 
Lake  Erie  and  Western  Eailroad  Company  and  John  G. 
McCuLLODGH  et  al.,  as  Eeceivers,  Appellants. 

Mileage  Book  Act,  Unconstitltional  as  to  Existing  Corporations. 
The  Mileage  Book  Act  (L.  1895,  ch.  1027),  requiring  railroad  companies 
to  issue  mileage  books  under  a  penalty  for  refusal  to  do  so,  is  unconstitu- 
tional as  to  corporations  existing  at  the  time  of  its  enactment,  since  the 
statute  is  wo  illegal  invasion  of  the  property  rights  of  such  corporations, 
as  declared  by  a  decision  of  the  United  States  Suprehie  Court. 

Bearddey  v.  K  F.,  L.  E.  db  W.  R.  R.  Co.,  15  App.  Div.  251,  reversed. 

(Argued  January  29.  1900:  decided  IVIarch  2,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  2,  1897,  affirming  a  judgment  in  favor  of  the  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederick  B,  Jennings  and  MelniUe  E.  IngalU^  e/r.,  for 
appellants.  The  Mileage  Book  Act  is  unconstitutional  and  void 
because  it  deprives  the  defendants  of  their  property  and  liberty 
of  contract  without  due  process  of  law,  and  also  deprives 
them  of  the  equal  protection  of  the  laws,  in  violation  of  arti- 
cle 14,  section  1,  of  the  Federal  Constitution  and  of  article  1, 
section  G,  of  the  State  Constitution.  (Z.  S.  &  M,  S.  Ry.  Co. 
V.  Smith,  173  U.  S.  684.)  The  law  is  well  settled  that  a 
state  legislature  has  no  power  to  regulate  fares  or  freights 
from  one  state  to  another  or  even  the  fares  within  the  state  of 
persons  traveling  to  another  state.  Any  attempt  to  do  so  is 
in  violation  of  the  commerce  clause  of  the  Constitution. 
{Matter  of  StaU  Freight  Tax,  15  Wall.  232 ;  Cooley  v.  Board 
of  Wardens,  12  How.  [U.  S.]  299  ;  Welt07i  v.  Missouri,  91 
U.  S.  275  ;  G,  F.  Co.  y.  Pennsylvania,  114  [J.  S.  196  ;  TF.,  etc. 
By,  Co,  V,  Illinois,  118  U.  S.  557  ;  C.  B,  Co,  v.  Kentucky,  154 
TJ.  S.  204 ;  Hall  v.  Be  Cair,  95  U.  S.  485  ;  Bobbins  v.  S,  T, 
Bist,,  120  U.  S.  489  ;  The  Baniel  Ball,  10  Wall.  557.)  The 
Mileage  Book  Act  is  not  limited  to  purely  local  or  internal 
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transportation,  but  clearly  attempts  and  was  intended  to  regu- 
late or  affect  interstate  commerce  within  the  rules  as  laid  down 
by  the  decisions,  and  is  unconstitutional  and  void.  (Black  on 
Interp.  of  Laws,  §§  24,  26,  42 ;  7?.  H.  Comrs.  v,  li.  li.  Co.,  26 
Am.  &  Eng.  R.  R.  Cas.  29 ;  TT.,  etc.,  liy.  Co.  v.  Illinois,  118 
U.  S.  557  \  F.L.&  T.  Co.  v.  R.  R.  Co.,  24  Fed.  Rep.  407 ; 
P.  i&  S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326  ;  G.  F.  Co.  v. 
Pennsylvania,  114  U.  S,  196;  Johnson  \.  H.  R.  R.  R.  Co., 
49  N.  Y.  455.)  The  Mileage  Book  Act  is  unconstitutional  and 
void,  because  it  violates  the  provision  of  the  Constitution  which 
forbids  the  passage  of  an  act  impairing  the  obligation  of  con- 
tracts. {People  V.  O'Brien,  111  N.  Y.  1 ;  Ball  v.  R.  R.  R. 
Co.,  93  Fed.  Rep.  513 ;  McKenna  v.  Edmundstone,  91  N. 
Y.  231, 233  ;  Matter  of  Comrs.  of  Central  Park,  50  N.  Y.  493.) 

H,  C.  Mandeville  for  respondent.  The  regulation  by  .a 
state  legislature  of  domestic  railroad  tariffs  is  not  an  interfer- 
ence with  interstate  commerce,  in  the  constitutional  sense, 
although -it  may  incidentally  affect  such 'commerce.  {Munn 
V.  Illinois,  94  U.  S.  135 ;  C,  B.  ife  Q.  R.  R.  Co.  v.  Iowa, 
94  U.  S.  163 ;  Peik  v.  C.  cfe  J^.  W.  Ry.,  94  U.  S.  177 ;  Shields 
V,  Ohio,  95  U.  S.  319 ;  Trade  Mark  Cases,  100  U.  S.  96 ; 
Stone  V.  F.  L.  &  T.  Co.,  116  U.  S.  333  ;  Stone  v.  /.  C.  R.  R. 
Co.,  116  U.  S.  347;  Stone  v.  N.  O.  &  N.  E.  R.  R.  Co.,  116 
U.  S.  352 ;  C,  M.  cfe  S.  P.  Ry.  Co.  v.  Becker,  32  Fed.  Rep. 
849  ;  W.,  etc.,  Ry.  Co.  v.  Illinois,  118  U.  S.  557.)  The  Mile- 
age  Book  Law  is  constitutional.  {Munn  v.  Illinois,  94  U.  S. 
113 ;  C,  B.  (&  Q.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155 ;  Peik 
v.  C.  i&  iT.  W.  Ry.,  94  U.  S.  164 ;  C,  M.  cfe  St.  P.  R.  R. 
Co.  V.  Ackley,  94  U.  S.  179 ;  W.  dc  St.  P.  R.  R.  Co.  v. 
Blake,  94  U.  S.  180 ;  Stone  v.  Wisconsin,  94  U.  S.  181 ; 
PeopU  ex  rel.  v.  B.  cfe  A.  R.  R.  Co.,  70  N.  Y.  571 ;  G.  B. 
Co.  y.  Smith,  128  U.  S.  179 ;  B.  F.  S.  R.  R.  Co.  v.  B.  S.  R. 
R.  Co.,  Ill  K  Y.  141 ;  People  v.  Budd,  117  K  Y.  10,  11.) 
Commerce  is  not  interstate  when  its  terminals  lie  within  the 
same  state,  irrespective  of  whether  the  carrying  is  all  done 
within   such  state  or  not.     {Gibbons  v.  Ogden,  9  Wheat.  1  ; 
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Batterman  v.  TT.  U.  T.  Co.,  127  U.  S.  411 ;  L.  V.  R.  R. 
Co.  V.  Pennsylvania,  145  XJ.  S.  192.)  All  presumptions  are-, 
in  favor  of  the  validity  of  an  act  of  the  legislature,  and  it  ia 
the  duty  of  the  courts  to  so  interpret  such  acts  as  that  they 
may  be  constitutional,  if  such  interpretation  is  possible.  {N.. 
Y.  i&  0.  M.  R.  R.  Co.  V.  Van  Horn,  57  N.  Y.  477 ;  Kerri- 
gan V.  Force,  68  N.  Y.  385 ;  MatUr  of  N.  Y.  El.  R.  R.  Co.,. 
70  N.  Y.  342 ;  Matter  of  Gilbert  El.  Ry.  Co.,  70  N.  Y.  367 ;. 
People  V.  ComstoGk,  78  N,  Y.  356  ;  People  v.  Budd,  117  N. 
Y.  29;  OurtinY.  Barton,  139  N.  Y.  513;  Sagey.  City  of 
Brooklyn,  89  N.  Y.  196;  S.  M.  Co.  v.  M'Collock,  24  Fed. 
Eep.  668 ;  Orenada  County  Supra,  v.  Brogden,  112  U.  S.  268.> 

CuLLEN,  J.  This  action  was  brought  to  recover  the  sum 
of  $50  prescribed  by  chapter  1027  of  the  Laws  of  1895, 
entitled  "  An  act  in  relation  to  the  issue  of  mileage  books  by 
railroad  corporations,"  as  a  penalty  for  the  defendants'  refusal 
to  issue  to  plaintift  a  mileage  book  entitling  the 'holder  to- 
travel  one  thousand  miles  on  the  lines  of  their  road,  as  directed 
by  that  statute.  The  complaint  alleged  the  incorporation  of 
the  defendant  railroad  company ;  that  on  July  25th,  1893,  the 
individual  defendants  were  appointed  receivers  of  the  defend- 
ant corporation,  and  have  ever  since  continued  to  operate  its 
road  ;  that  on  July  8,  1895,  the  plaintiff  tendered  the  defend- 
ants the  sum  of  $20  and  demanded  that  they  issue  to  him  a. 
mileage  book  entitling  him  to  travel  one  thousand  miles  in 
accordance  with  the  provisions  of  the  statute  mentioned,  and 
that  the  defendants  refused  to  issue  such  book.  The  defend-^ 
ants  demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The. 
demurrer  having  been  overruled,  the  defendants,  under  leave 
given  to  them  by  the  court  for  tliat  purpose,  served  an  answer 
by  which,  after  reserving  and  insisting  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  thev 
set  up  several  defenses  which,  for  the  disposition  of  thia 
appeal,  it  is  unnecessary  to  detail.  By  consent,  the  action  was. 
tried  before  the  court  without  a  jury.     The  trial  court  held 
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that  the  statute  of  1895  embraced  within  its  provisions  only 
intra-state  transportation  and  was  a  valid  exercise  of  legisla- 
tive authority,  and  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  penalty.  The  judgment  was  unanimously 
aflSrmed  by  the  Appellate  Division,  and  from  the  judgment 
of  affirmance  this  appeal  was  taken. 

There  is  very  little  for  us  to  write  in  this  case,  for  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Lake 
Shore  (&  M.  S.  By.  Co,  v.  Smith  (173  U.  S.  684),  rendered 
since  the  judgment  of  the  Appellate  Division,  has  practically 
foreclosed  all  discussion  on  the  question  of  the  constitutionality 
of  statutes  of  the  character  of  the  one  before  us.  In  that  case, 
there  was  before  the  court  for  review  a  statute  of  the  state  of 
Michigan,  which  enacted  that  i-ailroad  companies  within  that 
state  should  keep  for  sale  one-thousand-mile  tickets  valid  for 
two  years  at  the  price  of  $20  in  the  Lower  Peninsula  and  $25 
in  the  Upper  Peninsula.  The  Supreme  Court  held,  through 
Peokham,  J.,  that  the  statute  was  not  a  valid  exercise  of  the 
police  power  of  the  state,  nor  of  the  power  of  the  state  to 
establish  maximum  prices  for  the  transportation  of  persons 
and  property  "  but  an  arbitrary  enactment  in  favor  of  the 
persons  spoken  of  (those  who  were  able  or  willing  to  purchase 
one-thousand-mile  tickets)  who,  in  the  legislative  judgment, 
should  be  carried  at  less  expense  than  the  other  members  of 
the  community."  It  was  further  held  that  such  legislation 
was  a  violation  of  that  part  of  the  Constitution  of  the  United 
States  which  forbids  the  taking  of  property  without  due  pro- 
cess of  law ;  and,  hence,  invalid.  It  is  not  necessary  nor 
would  it  be  profitable  for  us  to  review  the  discussion  or 
argument  by  which  that  result  was  reached.  It  is  suffi- 
cient for  us  to  recognize  the  point  of  the  decision  and  that 
the  decision  is  binding  upon  us.  The  statute  before  us  can- 
not be  differentiated  in  principle,  and  hardly  in  detail,  from 
that  decided  by  the  Federal  court  to  be  in  violation  of  the 
Constitution  of  the  United  States.  The  provisions  of  the 
Constitution  of  Michigan  differ  from  those  of  the  Constitution 
of  this  state.  But  the  case  cited  was  taken  to  the  Supreme 
30 
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Court  of  the  United  States  on  appeal  from  a  judgment  of  the 
state  court.  Whether  the  statute  was  in  conflict  with  the 
State  Constitution  or  not  presented  no  question  of  a  Federal 
nature,  but  one  which  it  was  not  within  the  power  of  the 
Supreme  Court  to  review,  and  so  it  is  stated  by  Justice 
Peckham.  •  The  case  did  present  another  Federal  question, 
whether  the  statute  had  impaired  the  obligation  of  any  con- 
tract entered  into  between  the  state  and  t£e  railroad  company. 
That  question  was  not  considered,  and  the  decision  proceeded 
solely  on  the  ground  that  the  statute  was  an  illegal  invasion 
of  the  property  rights  of  the  company.  In  obedience  to  the 
law,  as  declared  by  the  Supreme  Court  of  the  United  States, 
we  must  hold  the  statute  of  1895  is  invalid  as  to  corporations 
existing  at  the  time  of  its  enactment. 

The  learned  counsel  for  the  respondent  urges  that  the  objec- 
tion upheld  in  Lake  Shore,  etc.,  v.  Srnith  was  not  taken  or 
raised  in  this  case  in  the  courts  below.  We  think  this  claim 
is  untenable.  It  is  conceded  by  the  respondent  that  the  appel- 
lants, in  their  attack  on  the  sufficiency  of  the  complaint,  did 
object  that  the  statute  was  in  contravention  of  both  the  Fed- 
eral and  State  Constitutions,  in  that  it  took  the  defendants' 
property  without  due  process  of  law,  but  he  asserts  that  the 
reasoning  by  which  the  Supreme  Court  arrived  at  its  decision 
ill  the  case  cited  was  not  presented.  It  was  enough  that  the 
'  defendants  called  the  attention  of  the  court  to  the  constitu- 
tional provision  which  it  was  claimed  the  statute  contravened  ; 
the  reasoning  or  argument  by  which  that  claim  was  attempted  to 
be  supported  is  immaterial  and  would  differ  in  different  minds. 

The  judgment  should  be  reversed  and  the  complaint  dis- 
missed, with  costs  in  all  of  the  courts. 

V^ANN,  J.  This  case  is  necessarily  governed  by  the  princi- 
ples laid  down  by  the  Supreme  Court  of  the  United  States  in 
Lake  Shore  cfe  M.  S.  Ry.  Co.  v.  Smith  (173  U.  S.  684). 
While  I  do  not  yield  assent  to  the  reasoning  of  that  great 
court  in  that  case,  I  am  compelled  to  yield  to  its  power  and 
vote  for  reversal,  but  not  for  a  dismissal  of  the  complaint. 
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As  the  action  of  the  courts  below  was  in  accordance  with 
the  law  of  this  state  as  it  was,  apparently  if  not  actually,  when 
they  acted,  the  reversal  should  be  with  leave  to  the  plaintiff 
to  apply  at  Special  Term  for  permission  to  discontinue  with- 
out costs,  on  the  ground  that  the  further  prosecution  of  the 
action  has  been  made  impossible  by  a  controlling  decision  not 
rendered  by  a  court  of  this  state.  {De  Barante  v.  Deyer- 
mand,  41  K  Y.  355 ;  Cole  v.  Bose,  65  How.  Pr.  520 ;  Wellr 
ington  v.  Claasoii^  9  Abb.  Pr.  175;  Wliians  v.  Wmayis^  6  N. 
Y.  S.  K.  813;  Ilonexjwell  v.  Burns,  8  Cow.  121;  Hart  v. 
Storey,  1  Johns.  143 ;  Merritt  v.  Arden,  1  Wend.  92 ;  Van 
Buren  v.  Fort,  4  Wend.  209;  Lackey  y,. McDonald,  1  Cai. 
116 ;  Lahron  v.  ^Yoram,  5  Hill,  373 ;  Camp  v.  Oifford,  7 
Eill,  169.) 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin  and  Werner, 
JJ.,  concur  with  Cullen,  J. ;  Vann,  J.,  concurs  in  result  in 
memorandum. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  Frank  MoCtje,  Appel-  if  167  621 
lant,  V.  The  Board  of  Supervisors  of  the  County  of  J^^  ^^^ 
Monroe,  Respondent.  ' 

1.  Taxation  —  Assessment  against  Estate.  An  assessment  of  land 
for  taxation  in  the  name  of  the  '* estate'*  of  a  certain  person,  without  any 
qualifying  or  additional  description,  is  void  on  its  face. 

2.  Voluntary  Payments.  A  mere  volunteer,  having  no  interest  in 
the  property,  who  pays  state  and  county  taxes  upon  assessments  of  real 
property  void  on  their  face,  without  any  effort  having  been  made  to  col- 
lect them,  is  not  entitled  to  have  the  same  refunded  upon  an  application, 
in  his  own  name,  under  section  16  of  the  County  Law  (L.  1892,  ch.  686), 
as  the  section  does  not  apply  to  taxes  voluntarily  paid,  but  to  those  col- 
lected under  compulsion  of  law. 

Matter  of  McCue  v.  Board  of  Supei^sors,  45  App.  Div.  406,  affirmed. 

(Argued  February  27,  1900;  decided  March  13,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreine  Court  in   the  fourth  judicial  department,  entered 
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December  22,  1899,  reversing  an  order  of  the  Monroe  County 
Court  directing  the  board  of  supervisors  of  that  county  to« 
refund  certain  taxes  alleged  to  have  been  illegally  assessed. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate-^ 
rial,  are  stated  in  the  opinion. 

Delbert  A.  Adams  for  appellant.  The  assessments  are 
void  and  petitioner  is  entitled  to  have  the  tax  erroneously  paid 
refunded.  {Trowbridge  v.  Horan^  78  N.  Y.  439 ;  Cromwell 
V.  MacLecm,  123  N.  Y.  474 ;  Matter  of  Adam^,  154  N.  Y. 
619;  L.  1892,  ch.  686,  §  16;  Tripler  v.  Mayor,  etc.,  139  N. 
Y.  1 ;  Matter  of  Kenny y  23  Misc.  Rep.  9 ;  People  ex  reL  v. 
Lorillard,  135  N.  Y.  285 ;  Matter  of  McPhersan,  104  N.  Y. 
306 ;  People  ex  rel.  v.  Common  Council,  140  N.  Y.  300  ;, 
Thacher  v.  Bd.  Supra.,  21  Misc.  Rep.  271 ;  ^tna  Ins.  Co.. 
V.  Mayor,  etc.,  7  App.  Div.  145.) 

P.  Chamberlain  and  Samuel  P.  Moore  for  respondent.. 
The  petitioner  had  no  cause  of  action.  The  payment  of  a  tax 
upon  its  face  void,  or  with  knowledge  of  the  facts  rendering- 
it  so,  and  without  coercion,  is  voluntary.  The  tax  so  paid 
cannot  be  recovered  in  an  action  or  special  proceeding.  {Trip- 
ler  V.  Mayor,  etc.,  125  N.  Y.  617 ;  McKibhon  v.  Oneida- 
County,  25  App.  Div.  361 ;  Matter  of  Baumgarten,  39  App. 
Div.  174;  Diefenthaler  v.  Mayor,  etc..  Ill  K  Y.  331;. 
Bruecher  v.  Village  of  Portcheater,  101  N.  Y.  240 ;  Jex  v. 
Mayor,  etc.,  103  N.  Y.  536 ;  Matter  of  Adams  v.  Supra.,  154 
N.  Y.  619.) 

Per  Curiam.  This  proceeding  originated  in  an  application  > 
made  to  the  County  Court,  under  the  County  Law,  to  compel 
the  board  of  supervisors  of  Monroe  county  to  refund  taxes, 
illegally  assessed,  but  voluntarily  paid.     (L.  1892,  ch.  686,, 

§16.) 

In  August,  1880,  one  Henry  McCue,  the  father  of  the  peti- 
tioner, died,  leaving  a  will  by  which  he  devised  to  his  wife  a 
house  and  lot  in  the  village  of  Brockport,  in  said  county.  For 
fifteen  years  thereafter  said  house  and  lot  was  annually  assessed 
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for  state  and  county  taxes  to  the  "  Estate  of  Henry  McCue," 
Tvithout  any  qualifying  or  additional  description.  During 
this  period  the  petitioner  resided  on  the  property  with  his 
mother,  the  owner  and  occupant,  and  although  he  had  no  pecu- 
niary interest  therein,  and  no  attempt  was  made  to  compel 
payment,  for  nine  successive  years,  beginning  in  1887,  he  paid 
the  taxes  so  assessed  without  complaint  or  question,  so  far  as 
appears.  In  1897  he  applied  to  the  board  of  supervisors  to 
refund  the  amount  so  paid  by  him  upon  the  ground  that  the 
assessments,  made  simply  in  the  name  of  his  father's  estate, 
were  illegal,  and  that  he  was  entitled,  under  the  County  Law, 
to  have  the  same  repaid.  No  claim  was  made  that  the  taxes 
in  question  were  excessive  or  in  any  respect  unjust.  The 
application  was  denied,  and  thereupon  he  applied  to  the  County 
Court  upon  a  petition  signed  by  him  only,  setting  forth  the 
foregoing  facts  in  substance,  for  an  order  compelling  the  board 
of  supervisors  to  refund  to  him  the  amount  so  paid,  with  inter- 
est and  costs.  The  board  resisted  the  application,  but  it  was 
granted  as  to  all  the  taxes  paid  within  ten  years  before  the 
commencement  of  the  proceeding,  and  denied  as  to  the  remain- 
der. The  order  of  the  County  Court  was  reversed  by  the 
Appellate  Division,  one  of  the  justices  dissenting,  and  the 
petitioned  appealed  to  this  court. 

Both  parties  concede  that  the  assessments  in  question  were 
void  upon  their  face,  and  the  concession  is  well  founded. 
{Trowhridge  v.  Ilormi^  78  N.  Y.  439 ;  Cromwell  v.  MacLean^ 
123  N.  Y.  474.)  The  appellant  contends  that,  according  to  the 
County  Law  and  a  recent  decision  of  this  court  relating 
thereto,  the  action  of  the  County  Court  was  right  and  should 
be  sustained.  (L.  1892,  ch.  686,  §  16 ;  Matter  of  Adams, 
154  N.  Y.  619.)  The  respondent  insists  that  neither  the  stat- 
ute nor  the  decision  relied  upon  by  the  appellant  applies  to 
this  case,  and  that  the  order  of  the  Appellate  Division  revers- 
ing that  of  the  County  Court  should  be  affirmed. 

Said  statute  authorizes  the  board  of  supervisors  of  any 
county  to  "  correct  any  manifest  clerical  or  other  error  in  any 
assessment  or  returns  made  by  any  one  or  more  town  officers 
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to  such  board,  or  which  may,  or  shall  have  properly  come 
before  such  board  for  its  action,  confirmation  or  review ;  and 
cause  to  be  refunded  to  any  person  the  amount  collected  from 
him  of  any  tax  illegally  or  improperly  assessed  or  levied,  and 
upon  the  order  of  the  County  Court,  it  shall  refund  any  such 
tax." 

The  petitioner  paid  said  taxes  as  a  mere  volunteer,  for  he 
had  no  interest  to  protect  and  no  obligation  to  discharge. 
The  assessments  were  void  upon  their  face  and  no  effort  was 
made  to  collect  them.  It  does  not  appear  that  he  paid  at  the 
request  of  the  owner,  and  the  presumption  which  might  other- 
wise arise  in  that  regard  is  precluded  by  the  fact  that  he 
applied  for  restitution  simply  in  his  own  name.  The  section 
quoted  does  not  apply  to  taxes  voluntarily  paid,  but  to  those 
collected  under  the  compulsion  of  law,  as  was  the  case  in  the 
Matter  of  Adams  {8upra\  where  the  land  assessed  had  been 
sold  for  non-payment  of  the  taxes  there  involved.  Neither 
the  statute  nor  the  authority  invoked  by  the  appellant  has  any 
application  to  this  case,  and  the  order  appealed  from  should,, 
therefore,  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Martin^ 
Vann  and  Landon,  JJ.,  concur. 

Order  aiBrmed. 


In  the  Matter  of  the  Appraisal  of  the  Property  of  Joseph: 

Thorne,  Deceased,  under  the  Act  in  Relation  to  Taxable 

Transfers  of  Property. 
William  J.  Morgan,  Comptroller  of  the  State  of  New  York,. 

Appellant:  Eunice  E. Huff, Individually  and  as  Executrix 

of  Joseph  Thorne,  Deceased,  Respondent. 

1.  Appeal.  The  Court  of  Appeals  has  no  power  to  review  the  deter- 
mination of  the  Appellate  Division  in  reversing  a  decree  of  the  surrogate 
upon  the  facts. 

2.  Question  of  Fact  —  When  Presented.  A  question  of  fact, 
which  the  Court  of  Appeals  has  no  jurisdiction  to  review,  is  involved 
upon  an  appeal  from  an  order  of  ihe  Appellate  Division  reversing,  •'  upon 
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the  facts  and  the  hiw,"  a  decree  of  the  Surrogate's  Court  confirming  the 
report  of  an  appraiser  levying  a  transfer  tax.  where  the  surrogate  rejected 
and  the  Appellate  Division  accepted  the  version  of  the  beneficiary's  story 
most  favorable  to  herself. 
Matter  of  Thorne,  44  App.  Div.  8,  appeal  dismissed. 

(Argued  February  27,  1900;  decided  March  18,  1900.) 

Appeal  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered, 
respectively,  October  20,  1899,  and  November  21,  1899, 
reversing  a  decree  of  the  Surrogate's  Court  of  Westchester 
county,  confirming  the  report  of  an  appraiser  levying  a  trans- 
fer tax  upon  the  estate  of  Joseph  Thorne,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  W,  Middlehrook  for  appellant.  The  reversal  was 
not  upon  the  facts  and  law,  although  so  stated  in  the  order  of 
reversal.  {Otten  v.  M.  By.  Co.,  150  N.  Y.  395 ;  Ifirshfeld 
V.  Fitzgerald,  157  N.  Y.  166 ;  ffealth  Dept  v.  Dassori,  159 
N.  Y.  245;  Bini  v.  Smith,  161  N.  Y.  120;  Gcmnmi  v. 
McGuire,  160  N.  Y.  476 ;  Lannon  v.  Lynch,  160  N.  Y.  483 ; 
Code  Civ.  Pro.  §  1338.) 

W,  P.  Prentice  for  respondent.  The  order  of  the  Appel- 
late Division  is  conclusive  in  this  court,  there  having  been  no 
dissent  and  the  reversal  having  been  both  upon  the  facts  and 
the  law.  {Ostrom  v.  Greene,  161  N.  Y.  353  ;  Health  Dept. 
V.  Dassori,  159  N.  Y.  245  ;  Cox  v.  Stokes,  156  N.  Y.  491.) 

Haight,  J.  The  order  of  the  Appellate  Division  reversed 
the  decree  of  the  surrogate  "  upon  the  facts  and  the  law." 
Under  the  Constitution  the  jurisdiction  of  this  court  is  limited 
to  a  review  of  questions  of  law  only.  It,  therefore,  has  no 
power  to  review  the  determination  of  the  Appellate  Division 
in  reversing  upon  the  facts.  An  examination  of  the  record 
clearly  shows  that  a  question  of  fact  was  involved. 

Eunice  E.  Iluflf,  the  respondent,  claimed  that  Thorne  gave 
her  one  thousand  shares  of  the  American  Press  Association 
stock  of  the  value  of  one  hundred  thousand  dollars  ($100,000) 
before  his  death.     In  her  testimony  she  makes  several  con- 
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tradictory  statements  with  reference  to  the  transaction.  The 
appraiser  found  that  the  transfer  was  made  to  her  charged 
with  a  trust  on  her  part  to  be  performed  of  taking  care  of 
Thorne  during  his  life,  and  that  the  remainder  was  intended 
to  vest  in  her  and  take  effect  at  and  after  his  death.  The 
surrogate,  in  confirming  the  report  of  the  appraiser,  says: 
"  The  testimony  of  Mrs.  HuflE  is  contradictory.  The  appraiser 
has  adopted  that  version  of  her  story  which  is  most  favorable 
to  the  state.  In  this  I  think  he  has  adopted  the  correct  rule. 
The  witness  is  adverse.  The  result  of  her  testimony  means 
a  difference  of  five  thousand  dollars  ($5,000)  to  her.  We 
must,  therefore,  assume  that  she  would  put  that  construction 
upon  the  transaction  which  would  be  most  favorable  to  her, 
and  most  likely  to  relieve  her  of  a  tax."  The  Appellate 
Division  reached  a  different  conclusion.  It  adopted  her  claim 
that  the  gift  was  absolute  and  took  effect  at  the  time  that  it 
was  made,  and  that  the  title  to  the  stock  vested  in  Mrs.  Huff 
from  that  time.  It  is,  therefore,  apparent  that  a  question  of 
fact  was  involved  which  this  court  has  no  jurisdiction'  to 
review.     {Livingston  v.  City  of  Albany^  161  N.  Y,  602.) 

The  appeal  should  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Baetlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Appeal  dismissed. 


The  People  of  the  State  of  New  York  ex  rel.  The  Town 
OF  Plattsburgh,  Respondent,  v,  Andrew  Williams,  as 
County  Treasurer  of  Clinton  County,  Appellant. 

Liquor  Tax  Law  —  Disposition  op  Revenue  —  Poor  Fund.  The 
requirement  of  chapter  125  of  the  Laws  of  1898  (a  local  statute  for  the 
benefit  of  the  poor  of  the  town  of  Plattsburgh),  that  "all"  excise  money 
arising  from  licenses  granted  in  such  town  shall  be  deposited  with  the 
treasurer  of  the  poor  fund,  is  limited  to  the  two-thirds  which  the  Liquor 
Tax  Law  apportions  to  the  town,  and  does  not  embrace  the  one-third  which, 
by  the  terms  of  that  law,  is  required  to  be  paid  to  the  state. 

People  ex  rel.  Town  of  PlatUburgh  v.  Williams,  47  App.  Div.  88, 
revei-sed. 

(Argued  February  28,  1900;  decided  March  13,  1900.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  18, 1900,  reversing  an  order  of  Special  Term  denying 
an  application  for  a  peremptory  writ  of  mandamus  and  grant- 
ing such  writ. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

P.  TT.  Cullman  for  appellant.  The  act,  chapter  125  of 
the  Laws  of  1898,  purporting  to  authorize  and  direct  the  pay- 
ment to  the  appellant  of  the  entire  sum  of  said  liquor  tax 
moneys  received  by  the  county  treasurer  on  account  of  the 
liquor  tax  certificates  issued  in  the  town  of  Plattsburgh,  is 
null  and  void.  {People  ex  rel,  v.  Board  of  Suprs.y  67  N.  T. 
109 ;  People  v.  Wilmerding,  136  N.  Y.  363.)  Even  if  it  be 
conceded  that  the  act  of  1898  is  operative  and  of  full  force  and 
effect,  yet  it  does  not  operate  to  compel  the  county  treasurer 
to  pay  to  the  poor  fund  of  the  town  of  Plattsburgh  one-third  of 
the  liquor  tax  moneys  required  by  the  provisions  of  the  Liquor 
Tax  Law  to  be  paid  to  the  treasurer  of  the  state  of  New  York. 
(L.  1896,  ch.  112,  §§  13,  25 ;  People  ex  rel.  v.  Murray,  149  N. 
Y.  367.)  The  reason  and  intention  of  the  lawgiver  will  con- 
trol the  strict  letter  of  the  law  when  the  letter  would  lead  to 
palpable  injustice.  (4  Kent's  Comm.  462 ;  Matter  of  FoUom, 
56  K  Y.  60 ;  Smith  v.  PeopU,  47  N.  Y.  330 ;  Matter  of  E. 
W.  Co7rhr8.,  66  N.  Y.  413 ;  PeopU  ex  rel.  v.  Keller,  158  N. 
Y.  187.)  If  there  be  any  apparent  discrepancy  or  repugnancy 
between  statutes  such  exposition  should  be  made  so  that  both 
may  stand  together.  {Chanhberlain  v.  Charnberlain,  43  N.  Y. 
424 ;  Bowen  v.  Lease,  5  Hill,  225 ;  McCartee  v.  Orphan  Asy- 
lum Soc.y  9  Cow.  437.) 

David  IT.  Agnew  for  respondent.  The  entire  sum  of 
money  received  by  the  county  treasurer  of  Clinton  county  for 
and  on  account  of  the  issuing  of  liquor  tax  certificates  in  the 
town  of  Plattsburgh  in  said  county  for  the  year  1899,  should 
be  paid  over  to  the  town  of  Plattsburgh,  pursuant  to  chapter 
31 


242        People  ex  kel.  Plattsbuboh  v.  Williams.      [Mar., 

Opinion  of  the  Court,  per  Haioht,  J.  [Vol.  162. 

125  of  the  Laws  of  1898,  which  amended  section  3  of  chapter 
471  of  the  Laws  of  1894.  (People  ex  rd,  v.  Bd,  Canva^sers^ 
143  N.  Y.  84 ;  Dwarris  on  Stat.  Cons.  §  702 ;  MatUr  of  City 
of  BrooUyn,  148  N.  Y.  107 ;  People  ex  rel  v.  Bd.  Suprs.,  67 
K  Y.  109 ;  Ely  v.  Holton,  15  N.  Y.  595.)  The  act  of  1898 
repealed  all  acts  inconsistent  therewith,  including  chapter  112 
of  the  Laws  of  1896  as  amended  in  1897.  {Matter  of  PrimCy 
136  N.  Y.  347;  People  ex  rel.  v.  Comrs.,  95  N.  Y.  554; 
Smith  V.  People,  47  N.  Y.  330 ;  People  v.  Green  Co,,  13 
Abb.  [N.  C]  424;  Gardner  v.  Collins;  2  Pet.  [U.  S.]  93; 
Rosenplaenter  v.  Roesale,  54  N.  Y.  262 ;  23  Am.  &  Eng. 
Ency.  of  Law,  299.)  The  act  of  1898  and  the  act  of  1896, 
as  amended,  are  inconsistent  and  repugnant  to  each  other  and 
cannot  be  construed  in  pari  materia  even  as  to  one-third  of 
the  money  for  the  reason  the  language  used  is  unambiguous. 
{Bowen  v.  Lease,  5  Hill,  221  ;  Village  of  Gloversville  v. 
Howell,  70  K  Y.  287 ;  1  Kent's  Comm.  46 ;  Fairchild  v. 
Gwynne,  16  Abb.  Pr.  23 ;  Woods  v.  Bd.  of  Sxiprs,,  136  N. 
Y.  411.)  Every  intendment  is  in  favor  of  the  constitution- 
ality of  a  statute,  that  its  enactment  was  a  valid  exercise  of 
legislative  power,  and  this  though  the  natural  interpretation 
of  the  language  used  in  it  would  be  to  the  contrary.  (  Village 
of  Gloversville  v.  IloweU,  70  N.  Y.  287 ;  Roosevelt  v.  Godr 
ard,  52  Barb.  533;  McDoxigall  v.  State,  109  N.  Y.  73;  Peo- 
pie  ex  rel.  v.  Bd.  Suprs.,  17  N.  Y.  241 ;  People  ex  rel.  v. 
Tet^ry,  108  N.  Y.  7;  Bush  v.  Bd.  Suprs.,  159  N.  Y.  212.) 

Haight,  J.  The  order  of  the  Appellate  Division  directed 
the  issuance  of  a  peremptory  writ  of  mandamus  compelHng 
the  county  treasurer  of  Clinton  county  to  turn  over  to  the 
town  of  Plattsburgh  all  of  the  liquor  tax  moneys  received  by 
him  for  the  granting  of  liquor  tax  certificates  in  the  town  of 
Plattsburgh. 

In  1896  the  legislature  saw  fit  to  make  a  radical  change  in 
the  excise  laws  of  the  state.  This  was  accomplished  by  the 
enactment  of  chapter  112  of  the  laws  of  that  year,  known  as 
the  Liquor  Tax  Law,  by  which  it  is  provided  that  "  One-third 
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of  the  revenues  resulting  from  taxes,  fines  and  penalties  under 
the  provisions  of  this  act,  less  the  amount  allowed  for  collect- 
ing the  same,  shall  be  paid  by  the  county  treasurer,  and  by  the 
several  special  deputy  commissioners  within  ten  days  from  the 
receipt  thereof,  to  the  treasurer  of  the  state  of  New  York,  to 
the  credit  of  the  general  fund,  as  a  part  of  the  general  tax 
revenue  of  the  state,  and  shall  be  appropriated  to  the  payment 
of  the  current  general  expenses  of  the  state,  and  the  remain- 
ing two-thirds  thereof,  less  the  a,mount  allowed  for  collecting 
the  same,  shall  belong  to  the  town  or  city  in  which  the  traflBc 
was  carried  on  from  which  the  revenues  were  received,"  etc. 
(Section  13.)  By  section  M  of  the  act  the  provisions  of  any 
special  or  local  law,  grant  or  charter  in  conflict  with  the  act 
were  repealed  and  annulled.  {People  ex  rel.  Einsfeld  v. 
Murray,  149  N.  Y.  376.) 

Prior  to  the  adoption  of  the  Liquor  Tax  Law  there  existed 
local  statutes  providing  that  the  excise  money  collected  in  the 
town  of  Plattsburgh  should  be  turned  over  to  the  treasurer  of 
the  poor  fund  of  the  town  to  be  used  for  the  relief  of  the 
poor,  as  provided  in  the  act.  After  the  adoption  of  the  Liquor 
Tax  Law  the  legislature  enacted  chapter  125  of  the  Laws  of 
1898,  which  is  entitled  "  An  act  to  amend  section  three  of 
chapter  471  of  the  Laws  of  1894,  entitled  *  An  act  to  amend 
chapter  435  of  the  Laws  of  1879,  entitled  an  act  in  relation 
to  the  raising  of  funds  for  the  relief  of  the  poor  of  the  town 
of  Plattsburgh,  in  the  county  of  Clinton.'  "  So  much  of  sec- 
tion three,  as  amended,  as  is  material  to  the  question  under 
consideration,  provides  as  follows  :  "  All  excise  money  arising 
from  licenses  granted  in  the  town  of  Plattsburgh  shall  be 
deposited  with  the  treasurer  of  the  poor  fund  of  said  town  by 
the  county  treasurer  of  said  county  within  ten  days  after  the 
receipt  by  him  of  the  same." 

It  is  contended  that  the  provisions  of  this  act  require  the 
county  treasurer  to  pay  over  to  the  treasurer  of  the  poor  fund 
of  the  town  of  Plattsburgh  all  of  the  moneys  arising  from 
licenses  granted  in  the  town  belonging  to  it,  as  well  as  the 
moneys  belonging  to  the  state.     If  this  contention  is  sustained 
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then  the  provisioDS  of  the  act  must  be  deemed  to  have  amended 
the  Liquor  Tax  Law,  and  to  have  appropriated  from  the  treas- 
ury of  the  state  the  moneys  belonging  to  it  collected  under 
the  provisions  of  that  act  for  the  benefit  of  the  general  fund 
of  the  state.  By  referring  to  the  title  of  the  act  it  will  be 
observed  that  it  is  a  local  statute  for  the  benefit  of  the  poor  of 
the  town  of  Plattsburgh.  None  of  its  provisions  refer  to  or 
mention  the  Liquor  Tax  Law,  or  in  terms  purport  to  amend 
it,  or  to  appropriate  any  of  the  money  belonging  to  the  state. 
In  interpreting  the  meaning  of  statutes  the  rule  is  to  give 
effect  to  the  legislative  intent.  Such  intent,  we  think,  is  clearly 
manifest  in  the  enactment  in  question.  In  the  absence  of  any 
provision  appropriating  the  money  belonging  to  the  state,  the 
provisions  of  the  act  being  local,  must  be  deemed  to  apply 
and  have  reference  to  "  all  of  the  excise  money  arising  from 
licenses  granted  in  the  town  of  Plattsburgh,"  belonging  to  the 
town,  and  not  to  that  which  belongs  to  the  state. 

This  construction  of  the  local  act  leaves  it  in  harmony  with 
the  provisions  of  the  general  act  and  sustains  the  general  pol- 
icy of  the  state,  as  disclosed  through  the  Liquor  Tax  Law. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin  and  Vann, 
JJ.7  concur ;  Landon,  J.,  not  sitting. 

Order  reversed,  etc. 


In  the  Matter  of   the  Estate  of  Edmund  G.   Thurber,  an 
Incompetent  Person. 

American  Surety  Company,  of    New    York,    Petitioner, 
Appellant;  Fannie  C.  Thurber,  Committee,  Respondent. 

1.  Review  of  Obdbb  Based  upon  Want  of  Power.  Where  an  order 
appealed  from  states  that  the  determination  of  the  Appellate  Division  was 
based  upon  a  want  of  power  to  grant  the  application,  without  considering 
the  question  of  discretion,  a  question  of  law  is  presented  which  it  is  the 
duty  of  the  Court  of  Appeals  to  review,  even  if  the  courts  below  might 
have  denied  the  application  in  the  exercise  of  discretion. 
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2.  Bight  op  Surety  Company  to  be  Released  under  Section  813 
Code  of  Civil  Procedure  —  When  not  Waived.  Fidelity  and  surety- 
companies,  being  authorized  to  contract  as  sureties  upon  official  bonds 
under  section  813  of  the  Code  of  Civil  Procedure,  are  not  excepted  from 
the  provisions  thereof,  authorizing  "sureties  upon  certain  official  bonds  to 
petition  for  release  from  liability  "  thereunder,  and  can  avail  themselves, 
in  proper  cases,  of  such  remedies  as  the  Code  provides  for  sureties  gener- 
ally ;  and  a  surety  company  does  not  waive  such  rights  by  accepting  a 
contract  of  indemnity  which  expressly  provides  that  acceptance  of  secur- 
ity or  consideration  should  not  "limit  or  abridge  any  right  or  remedy  which 
the  surety  otherwise  might  have." 

3.  Discretionary  Power  of  Court.  The  provision  of  section  812  of 
the  Code  of  Civil  Procedure,  that  the  court ''  must  issue  an  order"  to  the 
principal  requiring  him  "to  show  cause"  why  he  should  not  account  and 
give  new  sureties,  is  not  a  mere  substitute  for  a  notice  of  motion,  but  is 
part  of  a  special  remedy  and  implies  that  cause  may  be  shown.  The 
court  has  a  discretion  to  exercise  depending  on  the  facts  in  the  case,  and 
is  not  commanded  to  make  a  decree  requiring  the  principal  to  show  cause 
regardless  of  those  facts.  The  expression  "a  decree  must  be  made" 
means,  under  the  circumstances,  "a  decree  may  be  made." 

Matter  of  Thurber,  48  App.  Div.  528,  reversed. 

(Argued  February  26,  1900;  decided  March  13,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Octo- 
ber 3,  1899,  affirming  an  order  of  Special  Term  denying  the 
application  of  petitioner  to  be  released  as  surety  upon  the 
bond  of  the  respondent  herein. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Edwin  Countryman  for  appellant.  The  statement  con- 
tained in  the  order  of  affirmance  relieves  this  court  from 
considering  any  question  except  the  one  proposition  of  law 
which  that  certificate  presents.  {Tolman  v.  S..  B.  <&  N.  Y. 
R.  -ff.  Cb.,  92  N".  Y.  353.)  Surety  companies  come  before 
the  courts  precisely  as  would  private  individuals  who  are 
doing  the  same  thing  in  the  same  way;  and  this  appellant 
stands  before  the  court  precisely  as  would  a  private  individual 
who,  for  the  same  consideration  and  on  the  same  terms,  had 
entered  into  the  obligatiouy  and  is,  therefore,  clearly  within 
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the  provisions  of  section  812  of  the  Code  of  Civil  Procedure. 
(Const.  N.  Y.  art.  8 ;  Code  Civ.  Pro.  §  1538.)  The  fact  that 
the  section  requires  an  order  to  show  cause  does  not  imply  that 
the  surety  cannot  claim  a  discharge  as  a  matter  of  right. 
{Lewis  V.  Watson^  3  Redf .  43 ;  Stevens  v.  Stevetis,  3  Redf . 
507 ;  Shook  v.  Goddard,  2  Dem.  201.) 

Raymond  C.  HaffioT  respondent.  If  section  812  of  the 
Code  of  Civil  Procedure  was  intended  to  reach  the  case  of  a 
surety  who  became  such  by  reason  of  a  valuable  consideration, 
as  well  as  the  ordinary  gratuitous  surety,  it  impairs  the  obliga- 
tion of  a  contract  and  i&jpro  tanto  void.  {Pringle  v.  Z.  /.  B. 
li.  Co.,  157  'N.  Y.  100.)  Section  812  of  the  Code  of  Civil 
Procedure,  providing  for  the  discharge  of  a  surety  upon  his 
own  application,  does  not  apply  to  surety  companies.  (L. 
1881,  ch.  486.)  A  surety  company  who  became  surety  for 
a  valuable  consideration  is  not  entitled  to  be  discharged 
against  the  wishes  of  the  principal,  where  no  such  right  is 
reserved  to  the  company  in  the  contract,  and  the  moving 
papers  fail  to  show  any  breach  by  the  principal  of  the  obli- 
gation  or  that  the  surety  company  has  suffered,  or  is  liable  to 
sufEer,  any  damage.  (Code  Civ.  Pro.  §  812  ;  Hayes  v.  David- 
son, 98  N.  Y.  19 ;  Levy  v.  Dimn,  160  N.  Y.  504.) 

Vann,  J.  This  proceeding  was  commenced  by  an  applica- 
tion made  by  the  American  Surety  Company  of  New  York, 
under  section  812  of  the  Code  of  Civil  Pi^ocedure,  to  be 
released  as  surety  upon  the  bond  of  Fannie  C.  Thurber,  the 
committee  of  Edmund  G.  Thurber,  an  incompetent  person. 

In  October,  1897,  Edmund  G.  Thurber  was  adjudged  a 
lunatic,  and  Fannie  C.  Thurber  was  appointed  his  committee 
upon  giving  a  bond  in  the  usual  form  in  the  penalty  of 
$50,000.  The  bond  was  given  on  the  20th  of  August,  1898, 
the  American  Surety  Company  signing  the  same  as  surety  in 
consideration  of  $50,  paid  down  by  Mrs.  Thurber,  and  the 
agreement  to  pay  $25  a  year  annually  thereafter  while  the  bond 
was  in  force.     Before  signing  the  bond  the  surety  company 
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accepted  a  contract  from  Mrs.  Thurber,  whereby  she  agreed, 
among  other  things,  to  hold  the  company  harmless,  notify  it 
of  suits  and  deposit  any  moneys  coming  into  her  hands  in  an 
accredited  trust  company,  the  same  to  be  withdrawn  only 
upon  checks  signed  by  her  as  committee  and  countersigned 
by  the  surety  company  or  its  representative.  It  was  also  pro- 
vided that  "  this  agreement  shall  not,  nor  shall  acceptance  by 
the  surety  of  payment  for  its  suretyship,  nor  agreement  to 
Accept,  nor  acceptance  by  it  at  any  time  of  other  security,  in 
any  way  abridge,  defer  or  limit  its  right  to  be  subrogated 
to  any  right  or  remedy,  or  limit  or  abridge  any  right  or 
remedy  which  the  surety  otherwise  might  or  may  have, 
acquire,  exercise  or  enforce." 

In  February,  1899,  while  the  bond  was  still  in  force,  an 
order  was  granted,  upon  the  petition  of  the  company,  requir- 
ing Mrs.  Thurber  to  show  cause  why  she  should  not  furnish 
new  sureties  and  render  an  account  as  committee  or  be  removed 
from  that  position.  She  tried  to  show  cause  by  presenting  an 
aflSdavit  establishing  perfect  regularity  of  procedure  on  her 
part  as  committee,  and  alleging  that  the  company  was  acting 
through  ulterior  motives  induced  by  the  lunatic's  relatives, 
who  had  refused  to  recognize  her  as  his  wife  or  their  child  as 
his  legitimate  son.  She  charged  that  their  object  was  to  pre- 
vent her  from  prosecuting  certain  actions  to  set  aside  con- 
tracts, made  by  the  lunatic,  in  which  one  of  their  number 
was  interested.  She  made  out  a  strong  case  of  hardship  and 
injustice,  which  would  have  authorized  the  court,  if  its  power 
is  discretionary,  to  exercise  its  discretion  by  denying  the  motion. 
The  Special  Term  denied  the  application  upon  the  ground 
that  section  812  of  the  Code  was  not  intended  to  apply  to  the 
case  of  a  surety  for  consideration,  as  distinguished  from  a 
gratuitous  surety.  Among  the  recitals  of  the  order,  as  finally 
entered,  is  the  statement  that  the  company,  on  the  argument 
of  the  motion,  offered  to  return  to  Mrs.  Thurber  the  premium 
paid  by  her. 

The  Appellate  Division  stated  in  its  order  of  affirmance 
that  it  was  "  made  upon  the  ground  that  the  provisions  of  sec- 
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tion  812  of  the  Code  of  Civil  Procedure,  providing  for  the 
release  or  discharge  of  sureties  from  further  liability,  or  lia- 
bility for  a  subsequent  act  or  default  of  the  principal,  do  not 
apply  to  this  case,  the  surety  here  being  a  corporation  organ- 
ized for  surety  purposes,  and  having  become  surety  herein 
for  compensation,  and  pursuant  to  a  contract  appearing  on 
the  record." 

As  it  appears  in  the  order  appealed  from  that  the  determi- 
nation of  the  Appellate  Division  was  based  on  a  want  of  power 
to  grant  the  application,  a  question  of  law  is  presented  which 
it  is  our  duty  to  review,  even  if  the  courts  below  might  have 
denied  the  application  in  the  exercise  of  discretion.  {Tolman 
V.  S,,  B.  (&  JV,  Y.  R.  H.  Co.,  92  K  Y.  354.)  The  order  states 
in  effect  that  the  court  simply  decided  the  question  of  power 
without  considering  the  question  of  discretion. 

The  power  of  the  court  depends  on  the  constniction  of  sec- 
tion 812  of  the  Code  of  Civil  Procedure,  which  occurs  in  an 
article  entitled  "  General  Regulations  respecting  Bonds  and 
Undertakings."  It  is  provided  by  section  810,  which  is  the 
beginning  of  the  article,  that  a  bond  or  undertaking  given  in 
an  action  or  special  proceeding  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded. 
Section  811  provides,  among  other  things,  that  "  the  execution 
of  any  such  bond  or  undertaking  by  any  fidelity  or  surety 
company  authorized  by  the  laws  of  this  state  to  transact  busi- 
ness, shall  be  equivalent  to  the  execution  of  said  bond  or  under- 
taking by  two  sureties,  and  such  company,  if  excepted  to,  shall 
justify  through  its  officers  or  attorney  in  the  manner  required 
by  law  of  fidelity  and  surety  companies."  Section  812  requires 
the  bond  to  be  joint  and  several  in  form  where  two  or  more 
persons  execute  it,  and  "  except  when  executed  by  a  fidelity  or 
surety  company,  or  when  otherwise  expressly  prescribed  by 
law,  it  must  be  accompanied  with  the  affidavit  of  each  surety" 
as  to  his  qualifications.  After  making  other  regulations  relat- 
ing to  the  subject,  the  section  further  provides  that  "  the  surety 
or  sureties,  or  the  representatives  of  any  surety  or  sureties 
upon  the  bond  of  any  trustee,  committee    *    *     *     or  other 
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fiduciary  may  present  a  petition  to  the  court  or  judge  that 
accepted  such  bond,  praying  to  be  relieved  from  further  lia- 
bility as  such  surety  or  sureties  for  the  act  or  omission  of  the 
principal  named  in  such  bond  occurring  after  the  date  of  the 
order  relieving  such  surety  or  sureties  hereinafter  provided 
for  and  that  such  principal  be  required  to  show  cause  why  he 
should  not  account  and  give  new  sureties.  Thereupon,  the 
court  or  judge  must  issue  an  order  to  show  cause  accordingly 
and  may  restrain  such  principal  from  acting,  except  to  preserve 
the  trust  estate  until  further  order.  Upon  the  return  of  the 
order  so  issued,  if  the  principal  in  the  bond  file  a  new  bond 
in  the  usual  form  to  the  satisfaction  of  the  court  or  judge 
within  such  reasonable  time,  not  exceeding  five  days,  as  the 
court  or  judge  fixes,  the  court  or  judge  must  make  a  decree  or 
order  requiring  the  principal  to  account  for  all  his  acts  and 
proceedings  to  and  including  the  date  of  such  order  and  to 
file  such  account  within  a  time  fixed  not  exceeding  twenty 
days  and  releasing  the  surety  or  sureties  petitioning  from  lia- 
bility upon  the  bond  for  any  subsequent  act  or  default  of  the 
principal.  If  the  principal  fails  so  to  file  such  bond  within  the 
time  specified,  a  decree  mvst  he  made  revoking  the  appoint- 
ment of  such  principal  and  requiring  him  to  so  account,  and 
file  such  account  within  twenty  days.  After  the  filing  of  an 
account  as  required  in  this  section,  the  court  or  judge  must, 
upon  the  petition  of  the  surety  or  sureties,  or  the  representa- 
tives of  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds,  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified, 
and  upon  the  trust  fund  or  estate  being  found  or  made  good 
and  paid  over  or  properly  secured,  the  surety  or  sureties 
shall  be  discharged  from  any  and  all  further  liability  upon 
such  bond." 

The  argument  in  support  of  the  position  taken  by  the  courts 
below  is  that  while  the  general  words  "  surety  or  sureties  "  are 
broad  enough  to  embrace  surety  companies,  as  the  legislature, 
when  referring  to  such  a  company  elsewhere  in  the  section  or 
the  one  preceding,  named  it  in  terms,  and  did  not  so  name  it 
32 
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ill  the  provisions  authorizing  the  court  to  relieve  a  surety  from 
further  liability,  it  is  presumed  that  there  was  no  intention  to 
give  such  a  surety  the  right  to  apply  for  such  relief. 

That  part  of  the  Code  of  Civil  Procedure  which  went  into 
effect  on  the  first  of  September,  1877,  embraced  sections  811 
and  812,  which  then  contained  no  authority  to  surety  compa- 
nies to  sign  bonds  or  undertakings,  and  no  provision  author- 
izing any  surety  to  apply  for  the  relief  now  authorized  by  the 
latter  section.  (L.  1877,  ch.  318.)  In  1881  an  act  was  passed 
authorizing  the  acceptance  of  certain  corporations  as  sureties 
upon  bonds  an4  undertakings  required  or  allowed  by  law,  and 
in  1893  another  act  was  passed  of  the  same  character  with 
more  elaborate  provisions.  (L.  1881,  ch.  486;  L.  1893,  ch. 
720.)  In  1886  section  811  of  the  Code  was  so  amended  as  to 
authorize  the  execution  of  bonds  or  undertakings  by  fidelity 
or  surety  companies  authorized  to  transact  business  in  this 
state.  (L.  1886,  ch.  416.)  In  1892  section  812  was  amended 
so  as  to  authorize  sureties  upon  certain  official  bonds  to  peti- 
tion for  release  from  liability,  and  this  is  the  first  appearance 
of  any  provision  upon  that  subject  in  the  Code  which  we  have 
been  able  to  discover.  (L.  1892,  ch.  568.)  In  1895  said  sec- 
tion was  further  amended  by  inserting  in  the  earlier  part 
thereof  the  provisions  relating  to  fidelity  and  surety  compa- 
nies, which  now  appear  therein.  (L.  1895,  ch.  511.)  At  this 
time  surety  companies  had  been  doing  business  throughout  the 
state  for  a  number  of  years,  as  the  legislature,  from  its  own 
action,  is  presumed  to  have  known.  When,  therefore,  it 
inserted  a  general  provision  relating  to  fidelity  and  surety 
companies  in  the  earlier  part  of  the  section,  if  it  had  intended 
to  except  such  companies  from  the  provisions  of  the  latter 
part,  applying  to  sureties  generally,  the  presumption  is  it 
would  have  said  so  in  terms.  It  cannot  be  presumed  that 
when  amending  the  forepart  of  the  section  its  members  failed 
to  read  the  remainder,  or  to  comprehend  the  effect  of  the 
amendment  upon  the  section  as  a  whole.  It  allowed  the  gen- 
eral language,  wliich  theretofore  had  included  all  sureties 
authorized  to  sign  bonds  given  in  judicial  proceedings,  to 
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remain  after  the  section  was  so  extended  as  to  include  fidelity 
and  surety  companies.  As  they  are  expressly  named  in  one 
part  and  named  generally  in  another,  with  no  exception  or 
qualification,  there  is  no  adequate  reason  to  believe  that  the 
legislature  intended  to  exclude  them  from  any  part.  There 
was  no  necessity  for  repeating  the  words  "  fidelity  or  surety 
eom panics  "  in  order  to  make  the  section,  as  an  entirety,  apply 
to  them,  for  they  had  already  been  named  and  were  necessa- 
rily included,-  unless  expressly  excepted.  As  the  legislature 
did  not  make  any  exception,  we  cannot,  for  there  is  no  basis 
for  an  exception  by  implication.  The  section  refers  to  any 
surety  or  sureties,  and  the  appellant  is  a  surety.  Having  con- 
tracted as  a  surety  in  the  manner  authorized  by  the  Code,  it 
can  avail  itself  of  such  remedies  as  the  Code  provides  for 
sureties  generally. 

Surety  companies  are  a  convenience  to  the  community,  and 
it  is  important  that  they  should  continue  sound  and  able  to 
respond  to  their  obligations.  The  legislature  doubtless 
Intended  to  promote  their  stability  by  extending  the  same 
protection  to  them  that  it  extends  to  other  sureties.  The  con- 
tracts of  such  companies  are  usually  based  upon  an  annual 
premium  for  a  continuing  bond.  If  the  premium  were  not 
paid  after  the  first  year  and  the  company  could  not  avail  itself 
of  the  privilege  of  the  statute,  its  responsibility  would  continue 
with  no  compensation,  for  the  bond  would  still  be  in  force. 
No  company  can  do  business  on  such  a  basis.  Moreover,  if 
the  annual  premiums  are  paid,  but  the  principal  is  squander- 
ing the  estate,  how  can  a  surety  company  protect  itself? 
Through  its  officers  it  may  inform  those  interested,  and 
request  action  on  their  part,  but  if  they  reply,  "  you  are  good 
and  we  are -safe,''  what  relief  is  there  unless  it  is  under  this 
section  i  If  it  cannot  induce  those  ultimately  entitled  to  the 
money  or  property  to  act,  its  condition  is  hopeless  and  bank- 
ruptcy may  be  the  result.  These  considerations,  and  others 
of  like  character,  may  well  have  influenced  the  action  of  the 
legislature  when  it  amended  the  section  under  consideration. 

The  provisions  of  the  statute  authorizing  the  company  to 
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become  »  surety  are  part  of  the  contract  of  suretyship,  and 
were  not  waived  by  accepting  the  contract  of  indemnity^ 
which  expressly  provides  that  acceptance  of  security  or  con- 
sideration should  not  "  limit  or  abridge  any  riglit  or  remedy 
which  the  surety  otherwise  might  have.''  We  think,  there- 
fore, that  the  courts  below  fell  into  error  when  they  held  that 
section  812  did  not  apply  to  this  case,  and  declined  to  pass 
upon  any  other  question. 

The  appellant  claims  that  the  provisions  of  the  section  are 
mandatory,  as  the  word  "must"  ordinarily  excludes  dis- 
cretion. That  word,  however,  is  occasionally  used  in  the 
Code  without  the  imperative  meaning  which  it  usually 
has.  {Spears  v.  Mayor ^  etc.^  72  N.  Y.  442;  Wallace  v.  Feelyy 
61  How.  Pr.  225 ;  affirmed,  88  N.  T.  646.)  The  provision 
requiring  the  court  to  "  issue  an  order  to  show  cause  "  implie& 
that  cause  may  be  shown.  It  is  more  than  a  substitute  for  a 
notice  of  motion,  for  it  is  a  specific  requirement  in  a  statute 
creating  a  special  remedy,  of  which  it  is  a  part.  There  is  no 
reason  why  the  principal  should  be  required  to  show  cause,  if 
no  cause  can  be  shown  under  any  circumstances.  When  all 
the  provisions  of  the  section  are  read  together,  we  think  the 
court  has  a  discretion  to  exercise  depending  on  the  facts  of 
the  case,  and  is  not  commanded  to  make  a  decree  regardless 
of  those  facts.  In  other  words,  we  construe  the  expression 
"  a  decree  must  be  made  "  under  the  circumstances  to  mean 
"  a  decree  may  be  made,"  and  hence  the  Special  Term  had  a 
discretion  to  exercise  in  the  first  instance  and  the  Appellate 
Division  by  way  of  review.  Neither  court,  however,  exer- 
cised its  discretion  or  considered  the  subject,  because  both 
held  that  section  812  did  not  apply  to  a  surety  company.  The 
ap|>lication  of  the  company,  therefore,  has  not  yet  been  fully 
passed  upon,  so  we  are  compelled  to  reverse  the  order  appealed 
from  and  remit  the  proceeding  to  the  Appellate  Division  for 
further  action. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haiqht,  Martin  and 
Landon,  JJ.,  concur. 

Order  reversed,  etc. 
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Aaron    R.   Stevens  et  al.,   Appellants,   v.   The  Central  ~j62''2^l 
National  Bank  of  Boston  et  al.,  Respondents.  J70__125| 

Appeal  —  Order  op  Appellate  Division  Dismissing  Appeal.  No 
appeal  can  be  taken  to  the  Court  of  Appeals  from  an  "  order ''  of  the  Appel- 
late Division  dismissing  an  appeal  from  the  judgment  below;  but  the 
proper  practice  is  to  enter  a  judgment  of  dismissal  upon  the  order  and 
then  appeal  from  such  judgment. 

Stevens  y.  Central  Nat.  Bank,  85  App.  Div.  35,  appeal  dismissed. 

(Argued  February  28,  1900;  decided  March  13,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  8,  1898,  aflSrming  an  order  of  Special  Term  direct- 
ing the  entry  of  a  judgment  in  favor  of  defendants  and  award- 
ing them  costs  and  an  extra  allowance,  and  dismissing  the 
appeal  from  such  judgment. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  Winslow  Paige  for  appellants.  The  order  is  one 
finally  determining  an  action  and  is,  therefore,  appealable. 
(Code  Civ.  Pro.  §§  190,  3228-3230.) 

Charles  JS.  Patterson  for  respondents.  This  court  has  not 
jurisdiction  to  review  the  order  appealed  from.  ( Van  Arsdale 
V.  King,  155  N.  Y.  325 ;  N.  Y.  S,  (&  T.  Co.  v.  S.  Q.  dk  E. 
Z.  Co,.  156  N.  y.  645 ;  City  of  Johnstown  v.  Wade,  157 
N.  Y.  50.) 

O'Brien,  J.  The  judgment  in  this  case  having  been 
affirmed  in  this  court  (144  N.  Y.  50),  was  taken  to  the 
Supreme  Court  of  the  United  States  upon  a  writ  of  error, 
where  it  was  reversed,  with  costs,  in  so  far  as  it  affected  the 
Central  National  Bank  of  Boston  and  the  parties  represented 
by  it  in  the  litigation.  The  case  was  remitted  to  this  court  by 
the  Federal  court  with  its  mandate  that  further  proceedings 
be  had  in  the  state  courts  not  inconsistent  with  the  decision. 
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This  court  remitted  the  record  with  the  mandate  to  the^ 
Supreme  Court  of  this  state  with  directions  to  carry  the  judg- 
ment of  the  Federal  court  into  effect,  without  costs  in  this^ 
court.  The  Supreme  Court  of  this  state  at  Special  Term 
received  the  record  and  took  into  consideration  the  form  of 
the  final  judgment  to  be  entered.  Its  decision  is  expressed  in 
the  form  of  an  order  regularly  entered  upon  an  opinion  stat- 
ing the  principles  upon  which  costs  should  be  awarded  to  the^ 
bank  and  other  parties  who  have  succeeded  in  the  Supreme 
Court  of  the  United  States.  Upon  this  order  and  the  record 
judgment  was  entered  against  the  plaintiff  for  $3,851.10  costs. 
The  plaintiff  appealed  to  the  Appellate  Division  from  the 
order  of  the  Special  Term  and  from  the  judgment.  That 
court  affirmed  the  order  and  dismissed  the  appeal  from  the 
judgment.  The  decision  is  expressed  in  the  form  of  an  order, 
and  from  that  order ^  so  far  as  it  dismissed  the  appeal  from  the 
judgment,  the  plaintiff  has  appealed  to  this  court. 

The  contention  of  the  learned  counsel  for  the  plaintiff  is 
that  the  judgment  for  costs  entered  below  was  unauthorized 
by  the  judgment  and  mandate  of  the  Federal  court  and  pro- 
ceeded upon  an  erroneous  construction  of  the  scope  and  effect 
of  that  judgment  as  well  as  of  the  judgment  of  this  court. 
We  refrain  from  any  consideration  of  these  questions,  since  we 
think  this  court  has  no  jurisdiction  to  entertain  such  an  appeal. 
Appeals  to  this  court  may  be  taken  as  matter  of  right  only 
"from  judgments  or  orders  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting  new  trials  on 
exceptions,  where  the  appellants  stipulate  that  upon  affinnance,. 
judgment  absolute  shall  be  rendered  against  them."  (Code, 
§  190.)  The  scope  and  meaning  of  this  section  has  been  fully 
considered  and  determined  in  this  court.  (  Van  ArsdaU  v. 
King^  155  N.  Y.  325.)  The  order  in  question  is  not  a  final 
order  in  a  special  proceeding,  nor  an  order  granting  a  new  trial 
upon  exceptions.  It  is  what  is  called  in  article  six,  section 
nine,  of  the  Constitution  a  decision^  which  is  but  the  author- 
ity or  basis  for  a  judgment  or  order,  and  I  cannot  find  that 
an  appeal  ever  did  lie  to  this  court  from  a  mere  decision  of 
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that  character.  It  is  clear,  however,  that  no  appeal  can  be 
taken  now  from  such  an  order.  The  proper  practice  is  to 
enter  a  judgment  upon  such  an  order  and  then  appeal  from 
the  judgment.  In  this  case  it  would  be  a  judgment  of  dismis- 
sal merely,  but  still  it  would  be  in  form  b,  judgment^  and  not 
an  order  authorizing  a  judgment. 

When  an  appeal  is  taken  to  this  court  from  a  judgment,  the 
form  which  it  assumes  in  the  court  below,  whether  of  affirm- 
ance, reversal,  modification  or  dismissal,  is  not  material.  The 
courts  below  cannot  deprive  this  court,  in  a  proper  case,  of 
jurisdiction  by  dismissing  an  appeal  and  thus  leaving  the  judg- 
ment complained  of  in  force.  In  many  cases  that  would  have 
the  same  effect  upon  the  rights  of  the  parties  as  an  affirmance. 
But  the  difficulty  in  this  case  is  that  there  is  no  judgment  of 
any  kind,  and  we  cannot  review  a  mere  decision  or  order 
which  is  but  the  evidence  of  the  right  to  enter  a  judgment. 
'It  is  just  as  essential  for  the  purpose  of  a  review  in  this  court 
that  a  mere  order  or  decision  below  dismissing  the  appeal 
should  be  followed  by  a  judgment,  as  it  is  when  a  like  order 
or  decision  is  made  at  the  trial  dismissing  the  complaint.  In 
such  cases  the  action  of  the  court  is  r.ot  perfected  in  the  sense 
that  it  is  in  a  condition  to  be  reviewed  in  this  court  until  a 
judgment  in  the  usual  form  is  entered.  It  follows  that  the 
appeal  in  this  case  is  premature  and  should  be  dismissed,  with 
ten  dollars  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin  and  Vann, 
JJ.,  concur  ;  Landon,  J.,  not  sitting. 

Appeal  dismissed. 


James  Kettle,  Appellant,  v,  John  Turl  et  al..  Respondents. 

1.  Contributory  Negligence  —  When  a  Question  op  Law.  The 
question  of  contributory  negligence  is  generally  one  of  fact  to  be  deter- 
mined by  the  jury;  and  it  is  only  where  it  clearly  appears  from  the  cir- 
cumstances, or  ifl  proved  by  uncontroverted  evidence,  that  the  party 
injured  has,  by  his  own  acts  or  neglect,  contributed  to  the  ibjury,  that 
the  court  can  determine  that  question. 
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2.  When  a  Quertion  of  Fact.  In  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the  i^egligence  of  defendants,  in  T^hich  it 
appeared  that  plaintiff  was  struck  by  the  whiffletrees  of  defendants*  pass- 
ing truck,  as  he  was  mounting  his  own  truck,  which  was  standing  close 
to  the  curb,  on  the  right-hand  side  of  a  street  sixty  feet  wide  from  curb 
to  curb,  the  questions  of  defendants'  negligence  and  plaintiff's  freedom 
from  contributory  negligence,  held,  under  the  facts  and  circumstances  of 
the  case,  to  be  questions  of  fact. 

Ketile  v.  Turl,  13  Misc.  Rep.  156,  reversed. 

(Argued  March  2,  1900;  decided  March  13,  1000.) 

Appeal  from  an  order  of  the  General  Term  of  the  New 
York  Court  of  Common  Pleas,  entered  June  17,  1895,  over- 
ruling the  plaintiff's  exceptions,  ordered  to  be  heard  in  the 
first  instance  by  that  court,  and  denying  a  motion  for  a  new 
trial,  and  from  the  judgment  in  favor  of  defendants,  dismiss- 
ing the  complaint  upon  the  merits,  entered  upon  such  order. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  H.  Whiting  and  George  H,  Hart  for  appellant.  The 
defendants'  driver  was  grossly  negligent.  {Moehua  v.  Herr- 
7nann,  108  K  Y.  3^9;  Murjphy  v.  Orr,  96  N.  Y.  14;  Chis- 
holm  V.  State,  etc,,  141  N.  Y.  246 ;  Johnson  v.  S,  G.  <&  Z.  Co,, 
146  N.  Y.  160 ;  Bagley  v.  Bowe,  105  N.  Y.  ITl ;  Powers  v. 
Silherstein,  108  N.  Y.  160 ;  Feeney  v.  L,  I.  B.  B,  Co,,  116 
N.  Y.  375.)  The  plaintiff  was  not  negligent.  The  decision 
of  the  General  Term  is  anomalous.  {Weston  v.  City  of 
Troy,  139  N.  Y.  282 ;  Hoes  v.  E,  G,  El,  Co,,  161  N.  Y.  35 ; 
Moehis  V.  Herrmann,  108  N.  Y.  349  ;-  Palmer  v.  K  Y.  C.  d6 
H,  B,  B.  B,  Co.,  112  N.  Y.  234;  Beecher  v.  Z.  I.  B.  B. 
Co.,  161  N.  Y.  222;  Greany  v.  Z.  I.  B.  B.  Co.,  101  N.  Y. 
419  ;  Bottenherg  v.  Segelke,  6  Misc.  Rep.  3 ;  Curtin  v.  JU.  S. 
By,  Co.,  22  Misc.  Rep.  83 ;  Anselment  v.  Daniell,  4  Misc. 
Rep.  144;  Tarler  y.  M.  S.  By.  Co.,  21  Misc.  Rep.  684.) 
Even  if  contributory  negligence  be  assumed,  such  contribu- 
tory negligence  was  not  the  direct  and  proximate  cause  of  the 
accident.  Had  the  defendants'  driver  exercised  reasonable 
care  and  prudence,  the  accident  would  have  been  avoided. 
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{Austin  V.  iV.  J..  S.  Co.,,  43  N.  Y.  77 ;  Ochsenhein  v.  Shapley^ 
85  N.  Y.  224;  Coatello  v,  T.  A.  R.  R.  Co.,  161  N.  Y.  317; 
Ottendorf  v.  Willis,  80  Hun,  262.)  The  plaintiff  was  only 
required  to  exercise  an  amount  of  care  commensurate  to  the 
apparent  danger,  and  whether  or  not  he  did  so  was  for  tlie 
jury.  {Kellogg  v.  N.  T.  C.  dk  H.  R.  i?.  R.  Co,,  79  N.  Y. 
72 ;  iStackus  v.  iT.  Y.  C  db  IL  R.  R.  R.  Co,,  79  N.  Y.  467 ; 
McGuire  v.  Spe7ice,  91  N.  Y.  303 ;  Newson  v.  N,  Y,  C.  R. 
R,  Co,,  29  N.  Y.  390;  Kntlder  v.  Wolverton,  11  Misc.  Kep. 
537;  Ferguson  V,  Ehret,  10  Misc.  Eep.  217;  GuicJiard  v. 
New,  84  Hun,  54  ;  Caldwell  v.  Arnheim,  81  Hun,  39 ;  .St^A- 
rm*  V.  D.  D,,  etc,  R.  R.  Co,,  53  Hun,  571.)  The  plaintiff 
was  entitled  to  go  to  the  jury  unless  the  inference  of  his  negli- 
gence was  certain  and  incontrovertible.  {Thurher  v.  H,  B,, 
M,  i&  F,  R.  R,  Co,,  60  N.  Y.  331 ;  ^Yendell  v.  N,  Y,  C.  & 
IL  R,  R,  R,  Co.,  91  N.  Y.  420 ;  Ernst  v.  //.  R,  R,  R,  Co,,  35 
-I^".  Y.  38;  Chisholm  v.  State,  141  N.  Y.  246;  Bagley  v. 
Bowe^  105  N.  Y.  171 ;  Powers  v.  Silherstein,  108  N.  Y.  169 ; 
Feeney  v.  Z.  I,  R,  R,  Co,,  116  N.  Y.  375 ;  Moebus  v.  Herr- 
mann, 108  N.  Y.  349.) 

William  W.  Niles,  Jr,,  for  respondents.  The  court's  dis- 
position of  the  motion  to  dismiss  the  complaint  was  correct. 
(Steres  v.  O,  cfe  6\  R,  R,  Co.,  18  N.  Y.  422;  Barker  v.  Sav- 
age, 45  K  Y.  191 ;  Eckert  v,  L.  1.  R,  R,  Co.,  43  N.  Y.  502 ; 
Nash  V.  N.  Y.  C.  &  IL  R,  R,  R.  Co.,  125  N.  Y.  715; 
Schneider  v.  S.  A.  R,  R.  Co.,  133  N.  Y.  583  ;  Gray  v.  Tomp- 
kins, 40  N.  Y.  S.  R.  546 ;  Cadwell  v.  Arnheiin,  152  N.  Y. 
183 ;  Pakalinsky  v.  N.  Y.  C,  (&  H.  R.  R.  R.  Co.,  82  N.  Y. 
427;  Cosgrove  v.  N.  Y.  C.  <&  IL  R,  R.  R,  Co.,  87  N.  Y.  91 ; 
Spooner  v.  D.,  L.  <&  W.  R.  R.  Co.,  115  N.  Y.  22.)  The 
plaintiff  voluntarily  placed  himself  in  a  position  of  danger, 
and  must  be  held  to  abide  the  consequences  of  his  rash  act. 
{Morris  v.  Z.  S.  c6  H.  S.  Ry.  Co.,  148  N.  Y.  184 ;  Tucker 
V.  N.  Y.  C.  (&  IL  R.  R.  R.  Co.,  124  N.  Y.  308  ;  Wiwirow- 
ski  V.  Z.  S.  (&  M.  S.  Ry.  Co.,  124  N.  Y.  420 ;  WhaUn  v.  C. 
33 
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G,  L,  Co,,  151  N.  Y.  70.)  Even  if  the  defendants  had  been 
guilty  of  negligence  the  plaintiflE  cannot  recover  unless  he  was 
free  from  negligence.  {Button  v.  H.  R,  B.  R.  Co,,  18  N.  Y. 
256.) 

Martin,  J.  This  action  was  for  negligence.  The  plain- 
tiff was  a  truckman  in  the  city  of  New  York  driving  his 
own  team.  On  November  16, 1891,  shortly  after  nine  o'clock 
in  the  morning,  he  was  coming  down  Tenth  avenue,  when  he 
discovered  a  knife  lying  in  the  street.  He  drove  his  team 
to  the  curb  on  the  right-hand  side,  alighted,  passed  to  the 
rear,  picked  up  the  knife,  returned  to  the  front  of  his  truck, 
put  his  hand  upon  the  seat,  and  in  attempting  to  remount 
stepped  upon  the  hub  of  the  wheel,  when  he  was  struck  by 
the.  whiffletrees  upon  the  defendants'  passing  truck,  thrown 
to  the  street  and  his  right  leg  broken. 

At  the  place  where  the  plaintiff's  team  stood,  the  street  was- 
sixty  feet  from  curb  to  curb,  so  that  there  was  abundant  room 
for  the  defendants'  truck  to  pass  without  coming  in  contact 
with  or  near  the  plaintiff. 

That  the  evidence  contained  in  the  record  was  sufficient  to 
justify  the  jury  in  finding  that  the  defendants  were  negligent, 
is  not  seriously  disputed.  Upon  the  trial,  however,  the  court 
nonsuited  the  plaintiff  upon  the  ground  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  This  determina- 
tion was  affirmed  by  the  General  Term,  and  presents  the  only 
question  to  be  determined  upon  this  appeal. 

We  think  it  is  obvious  that  the  court  could  not  properly 
hold  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  The  'question  of  contributory  negli- 
gence is  generally  one  of  fact  to  be  determined  by  the  jury, 
and  it  is  not  within  the  province  of  the  court.  It  is  only 
where  it  clearly  appears  from  the  circumstances,  or  is  proved 
by  uncontroverted  evidence  that  the  party  injured  has,  by  his 
own  acts  or  neglect,  contributed  to  the  injury,  that  the  court 
can  determine  that  question.  The  cases  arc  exceptional  where 
it  can  beheld  that  contributory  negligence  was  so  conclusively 
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established  that  nothing  was  left  either  of  inference  or  of 
fact  to  be  determined  by  a  jury. 

The  questions  in  this  case  as  to  contributory  negligence 
were :  1.  What  constituted  ordinary  care  under  the  circum- 
stances established  upon  the  trial,  and,  2.  Was  the  conduct  of 
the  plaintiff  such  as  to  show  that  he  exercised  that  degree  of 
care  ?     Both  of  these  questions  were  for  the  jury. 

The  facts  and  circumstances  of  this  case  disclose  that  there 
is  no  standard  fixed  by  law  by  which  the  plaintiff's  contribu- 
tory negligence  could  be  determined.  Clearly,  both  the  ques- 
tion of  the  defendants'  negligence  and  the  plaintiff's  freedom 
from  contril>utory  negligence  were,  under  the  proof,  questions 
of  fact.  Hence,  the  trial  court  erred  in  granting  the  defend- 
ants' motion  for  a  nonsuit,  and  the  learned  General  Term 
erroneously  overruled  the  plaintiff's  exceptions,  denied  his 
motion  for  a  new  trial,  and  directed  a  judgment  for  the 
defendants. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  reversed,  etc. 
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1.  Appeal  —  Final  Judgment  on  Beyebbal.  The  Appellate  Division 
has  no  power,  upon  reversing  a  judgment  which  dismisses  the  complaint 
in  a  creditor's  action,  to  render  a  final  judgment  in  plaintiff's  favor,  where 
the  facts  were  not  found  by  the  trial  court  and  there  was  a  question  of 
fraud  in  the  case  which  did  not  depend  upon  documentary  evidence,  but 
upon  conflicting  oral  testimony,  and  it  is  obvious  that  further  evidence 
relating  thereto  may  be  produced  upon  a  new  trial. 

2.  Exception  to  Decision  Dismissing  Complaint.  To  enable  the 
Appellate  Division  to  review  a  judgment  based  upon  a  decision  of  the 
trial  court  in  an  action  tried  without  a  jury,  which  merely  dismisses  the 
complaint,  an  exception  to  the  decision  is  necessary  whether  such  decision 
was  made  under  section  1021  or  1022  of  the  Code  of  Civil  Procedure. 
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3.  Exception  to  Ruling  upon  Question  op  Law.  A  decision  under 
section  1021  of  the  Code  of  Civil  Procedure,  which  merely  dismisses  the 
plaintiff's  complaint  without  making  any  findings  of  fact,  is  a  ruling  upon 
a  question  of  law  made  after  the  cause  is  finally  submitted,  and  an  excep- 
tion must  be  taken  thereto  in  order  to  present  the  question  to  a  court  of 
review. 

4.  Failure  to  take  Exception  —  Waiter.  The  right  to  object  in 
the  Court  of  Appeals  to  the  failure  of  the  adverse  party  to  take  an  excep-  * 
tion  to  the  decision  of  the  trial  court  is  not  waived  by  failing  to  make  it 
the  subject  of  a  distinct  point  in  the  Appellate  Division  or  to  make  the 
specific  claim  that  the  latter  court  had  no  jurisdiction  to  review  the  decis- 
ion, and  by  stating  in  such  court  that  the  sole  question  in  the  case  was 
one  relating  to  the  merits,  where  the  brief  in  such  court  called  attention 
to  the  lack  of  exceptions. 

Ross  V.  Caywood,  16  App.  Div.  591,  reversed. 

(Argued  March  2,  1900;  decided  March  13,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  12,  1897,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term,  and  rendering  a  final  judgment  in  favor  of 
plaintiff  for  the  relief  demanded  in  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

David  B,  Hill  for  appellants.  It  was  error,  on  reversing 
the  judgment  of  the  Special  Term,  to  award  judgment  abso- 
lute against  the  defendants,  instead  of  granting  a  new  trial. 
{TTeller  v.  CoTien^  154  N.  Y.  299 ;  Canavan  v.  Stuyvesanty 
154  N.  Y.  89 ;  New  v.  ViL  of  New  RochdU,  158  N.  Y.  41 ; 
Cuff  v.  Dorland,  57  N.  Y.  560 ;  Guernsey  v.  MilUr,  80  N. 
Y\'  181 ;  Foot  v.  A,  Z.  Ins,  Co,,  61  N.  Y.  571 ;  Astor  v. 
JuAmoreux,  8  N.  Y.  107  ;  Snyder  v.  Seaman^  157  N.  Y.  449.) 
The  judgment  of  the  Special  Term  should  have  been  affirmed. 
{Ball  V.  Loomis^  29  N.  Y".  412  ;  Cohen  v.  DuponU  1  Sandf. 
1260,  262 ;  TeeUr  v.  Teeter,  47  N.  Y.  S.  K.  579,  580 ;  CosUllo 
V.  Ilerhst,  16  Misc.  Rep.  687 ;  18  Misc.  Rep.  176 ;  Devlin  v. 
O.  Sav.  Bank,  125  N.  Y^.  756 ;  Crane  v.  Baudouiney  55  N. 
Y.  256;    Westerlo  v.  De  Witt,  36  N.  Y.  340;  Penfidd  v. 
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Saffe,  71  Hun,  573;  Amherst  College  v.  Riich^  151  N,  Y. 
320;  People  ex  rel.  v.  Barker,  152  N.  Y.  435.) 

David  Hays  for  respondent..  The  Appellate  Division 
properly  reversed  the  judgment  dismissing  the  complaint. 
The  undisputed  evidence  compels  the  inference  that  the  ven- 
■  dees  bought  with  notice  of  Holcomb's  fraudulent  intent. 
{Roeher  v.  Bowe,  26  Hun,  554 ;  Edgell  v.  Lowell,  4  Vt.  405 ; 
Seymour  v.  Wilson,  19  N.  Y.  417 ;  Aiideraon  v.  Blood,  152 
K  Y.  285;  Starin  v.  Kelly,  8a  N.  Y.  418.)  The  reversal 
by  the  Appellate  Division  was  a  proper  exercise  of  its  power. 
{Nostrand  v.  Knight,  123  N.  Y.  614.)  The  Appellate 
Division  had  jurisdiction  to  review  the  facts.  {Porter  v. 
Smith,  107  ]Sr.  Y.  531 ;  Watts  v.  Bd.  of  Education,  9  App. 
Div.  143 ;  Roberts  v.  Tobias,  120  N.  Y.  1 ;  Bloom  v.  N,  S. 
dh  Z.  Co.,  152  K  Y.  114 ;  Hart  v.  Wandle,  50  N.  Y.  381 ; 
S,  O,  Co.  V.  A.  Ins.  Co.*,  79  N.  Y.  506 ;  Ward  v.  Craig,  87 
N.  Y.  550 ;  Otten  v.  31.  Ry.  Co.,  150  N.  Y.  395 ;  Stiefel  v. 
JV.  Y.  N'.  Co.,  12  App.  Div.  266 ;  Martin  v.  Home  Bank, 
160  jS".  Y.  190.)  The  Appellate  Division,  having  reversed 
upon  the  facts,  its  order  of  reversal  is  not  reviewable  here. 
{Bini  V.  Smith,  161  N".  Y.  120.)  The  decision  of  the  trial 
court  did  not  comply  with  section  1022  of  the  Code  of  Civil 
Procedure,  in  that  it  contained  no  statement  of  the  grounds 
upon  which  the  issues  were  decided ;  the  Appellate  Division 
was,  therefore,  justified  in  reversing  the  judgment  entered 
upon  it.  {Hall  v.  Beston,  13  App.  Div.  116 ;  Shaffer  v. 
Martin,  20  App.  Div.  304 ;  Baylies  on  Trial  Pr.  [2d  ed.]  383, 

385-387;  McNaughion  v.  Osgood,  114  N.  Y.  574.) 

« 

Vann,  J.  This  was  a  creditor's  action  brought  to  set  aside 
a  transfer  of  personal  property  from  the  judgment  debtor  to 
the  appellants,  and  the  substantial  issue  was  a  question  of 
fraud.  After  hearing  witnesses  on  both  sides,  the  Special 
Term  filed  a  decision  in  two  sentences,  the  first  of  which 
stated  the  nature  of  the  action  and  the  second  was  in  these 
words :  *'  The  defendants  Cay  wood  and  Donovan  are  entitled 
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to  judgment  dismissing  the  complaint,  bat  without  costs." 
Without  tiling  any  exception  to  this  decision,  the  plaintiff 
appealed  from  the  judgment  entered  thereon  to  the  Appellate 
Division,  which  not  only  reversed  said  judgment  "  upon  ques- 
tions of  fact  and  of  law,"  but  directed  final  judgment  for  the 
plaintiff,  setting  aside  the  transfer  as  fraudulent,  requiring 
the  defendants  to  account  for  the  property  covered  thereby, 
appointing  a  referee  to  ascertain  and  report  the  value  thereof, 
and  authorizing  the  plaintiff  upon  the  coming  in  of  the  report 
to  apply  at  Special  Term  for  further  judgment.  An  inter- 
locutory judgment  was  entered  accordingly,  and,  when  the 
report  of  the  referee  came  in,  the  Special  Term  confirmed  the 
same,  and  thereupon  final  judgment  was  entered.  The  defend- 
ants appealed  to  this  court  from  the  final  judgment,  and  gave 
notice  of  their  intention  to  also  review  the  interlocutory  judg- 
ment and  the  order  of  the  Special  Term  confirming  the  report 
of  the  referee. 

The  Appellate  Division,  upon  reversing  a  judgment  of  the 
trial  court  where  there  was  an  issue  of  fact,  cannot  I'ender 
final  judgment  in  favor  of  the  appellant,  but  must  grant  a 
new  trial  unless  the  facts  are  conceded,  or  are  established  by 
written  instruments,  or  are  found  in  full  by  the  trial  judge,  or 
the  evidence  is  not  only  undisputed  but  diverse  inferences 
cannot  be  drawn  therefrom,  and  it  is  manifest  that  no  evi- 
dence can  be  produced  which  will  entitle  the  respondent  to 
recover.  {Heller  v.  Co/ien,  151:  N.  Y.  299,  305;  Benedict  v. 
Arnoux^  154  N.  Y.  715,  724;  Snyder  v.  Sewinan,  157  N.  Y. 
449,  453 ;  Nexo  v.  YUlitge  of  New  liochelh,  158  N.  Y.  41.) 
There  was  a  question  of  fact  iu  this  case  which  did  not  depend 
upon  documentary  evidence,  but  on  conflicting  oral  testimony. 
Tlie  facts  were  not  found  by  the  trial  court,  and  it  is  obvious 
that  further  evidence  relating  to  the  question  of  fraud  might 
be  produced  upon  a  new  trial.  The  judgment  of  the  Appel- 
late Division,  therefore,  must  in  any  event  be  so  modified  as 
to  strike  out  the  part  which  granted  afl[irmative  relief,  and, 
unless  that  court  had  power  to  review  the  decision  of  the  trial 
justice,  although  it  was  not  excepted  to,  its  judgment  must  be 
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wholly  reversed  and  that  of  the  Special  Term  affirmed,  for  the 
exceptions  taken  during  the  progress  of  the  trial  are  not  enti- 
tled to  serious  consideration. 

The  decision  of  the  trial  justice  did  not  "  state  separately 
the  facts  found  and  the  conclusions  of  law,"  nor  did  it  state 
"concisely  the  grounds  upon  which  the  issues"  were 
"decided,"  as  permitted  by  section  1022  of  the  Code  of  Civil 
Procedure.  Neither  the  facts  nor  the  grounds  of  the  decision 
are  stated,  but  merely  the  nature  of  the  action  and  the  direc- 
tion for  judgment.  The  judgment  entered  simply  dismissed 
the  complaint,  without  stating  that  it  was  rendered  upon  the 
merits,  and;  as  it  does  not  prevent  a  new  action  for  the  relief 
demanded,  is  in  the  nature  of  a  nonsuit.  (Code  Civ.  Pro. 
§  1209.)  The  decision  seems  to  be  that  authorized  by  section 
1021,  which  states  that  "the  decision  of  the  court,  or  the 
report  of  a  referee,  upon  the  trial  of  a  demurrer,  or  upon  the 
trial  of  the  issues  of  fact  or  law,  where  a  nonsuit  is  granted, 
must  direct  the  final  or  interlocutory  judgment  to  be  entered 
thereupon,  and  in  any  such  case  it  shall  not  be  necessary  for 
the  court  or  referee  to  make  findings  of  fact."  Although  the 
action  was  tried  upon  the  merits,  witnesses  were  called  on 
either  side,  both  parties  rested,  the  trial  court  reserved  its 
decision  and  wrote  an  opinion,  still  the  form  of  the  decision 
and  the  judgment  entered  thereon  indicate  that  the  issues  were 
not  decided  upon  the  merits  but  that  a  nonsuit  was  granted. 

But  whether  the  decision  was  made  under  section  1021  or 
1022  we  think  that  an  exception  thereto  was  necessary,  in 
order  to  enable  the  Appellate  Division  to  reverse  the  judg- 
ment of  the  trial  court.  In  1894  the  short  form  of  decision 
was  introduced,  and  by  the  same  statute  which  authorized  this 
new  method  of  deciding  causes,  a  new  method  of  getting  the 
case  in  shape  to  review  was  also  provided.  (L.  1894,  ch.  688, 
§  3.)  By  the  same  section  a  new  kind  of  decision  and  a  new 
kind  of  exception  to  such  a  decision  was  authorized,  which  is 
independent  of  that  permitted  by  section  992  or  994,  and  we 
have  held  that  the  remedy  thus  provided  is  exclusive.  {Otten 
V.  Manhattan  Rij.  Co,,  150  N.  Y.  395,  400.) 
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If,  however,  the  decision  was  made  under  section  1021  no 
facts  were  found,  and  the  court  is  presumed  to  liave  held  that 
the  evidence,  when  every  permissible  inference  was  drawn 
therefrom  in  favor  of  the  plaintiff,  did  not  warrant  a  judg- 
ment for  any  part  of  the  relief  demanded  in  the  complaint. 
The  decision,  therefore,  was  a  ruling  upon  a  question  of  law 
made  after  the  cause  was  finally  submitted,  and  according  to 
tlie  sections  last  cited  an  exception  must  be  taken  thereto  in 
order  to  present  the  question  to  a  court  of  review. 

The  plaintiff,  however,  claims  that  the  defendants,  by 
neglecting  when  before  the  Appellate  Division  to  specifically 
raise  the  objection  that  no  exception  had  been  filed,  waived 
their  right  to  insist  upon  the  defect  in  this  court.  The  defend- 
ants in  their  brief  below  called  the  attention  of  the  court  to  the 
fact  that  "  there  were  no  exceptions  to  the  decision  of  the  court 
and  no  requests  to  find;"  They  did  not  make  that  fact  the 
subject  of  a  distinct  point  or  make  the  specific  claim  that  the 
court  had  no  jurisdiction  to  review  the  decision  of  the  trial 
judge.  After  discussing  the  exceptions  relating  to  evidence 
they  stated  that  the  sole  question  in  the  case  was  whether  the 
vendee' knew  that  the  vendor  intended  to  defraud  her  credit- 
ors. This  was  the  sole  question  on  the  merits,  but  not  the  sole 
question  on  the  appeal,  for  the  defendants  had  already  made 
a  separate  point  insisting  that  the  exceptions  relating  to  rul- 
ings upon  the  trial  were  not  well  taken.  There  was  no  reason 
for  alluding  to  the  fact  that  no  exception  had  been  filed  to  the 
decision  of  the  court,  unless  the  defendants  regarded  it  aa 
material  upon  the  appeal  and  wished  to  insist  upon  it.  TVaiver 
depends  upon  intention,  and  we  do  not  think  the  defendants 
intended  to  waive  a  defect  to  which  they  specifically  directed 
the  attention  of  the  court,  {Cohn  v.  Gold7na7i^  7G  N.  Y.  284^ 
287;  Aldridge  v.  AJdridge,  120'  N.  Y.  614.)  In  thus  dis- 
cussing the  question  of  waiver  upon  the  theory  of  the  respond- 
ent, we  do  not  wish  to  be  understood  as  holding  by  implica- 
tion that  a  waiver  may  be  implied  from  the  failure  to  raise 
the  point  upon  the  intermediate  appeal. 

The  Appellate  Division  states  in  its  amended  decision  that 
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it  reversed  upon  the  facts  as  well  as  the  law,  but  as  a  nonsuit 
was  granted  no  facts  were  found  wliich  could  be  reversed.  If 
the  direction  for  judgraent  made  by  the  trial  justice,  which 
was  a  conclusion  of  law,  had  been  excepted  to,  the  exception 
would  have  raised  the  question  whether  any  reasonable  view 
of  the  evidence  would  warrant  a  recovery  by  the  plaintiff. 
As  no  such  exception  was  filed  the  plaintiff  stood  before  the 
Appellate  Division  and  now  stands  before  us  in  the  attitude 
of  acquiescing  in  the  decision  made  by  the  trial  justice. 
(Hecla  Powder  Co.  v.  8i^ua  Iron  Co.,  157  N.  Y.  437,  441.) 
The  record  presents  no  exception  which  authorized  the  Appel- 
late Division  to  reverse  the  judgment  of  the  trial  court,  and 
we  are,  therefore,  compelled  to  reverae  the  judgment  appealed 
from  and  affirm  the  judgment  rendered  in  the  first  instance, 
with  costs. 

Pa^rker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Martin, 
JJ.,  concur.     Landon,  J.,  dissents. 

Judgment  reversed,  etc. 


Francis  H.  Townsend,  Appellant,  'o,  Mary  Van  Buskirk 
et  al..  Defendants,  Impleaded  with  Julia  Mary  Snell, 
Respondent.  ^ 

Appeal  —  Non-reviewable  Order.  An  order  and  judgment  of  the 
Appellate  Division  reversing  an  interlocutory  judgment  and  granting  a 
new  trial  is  not  reviewable  by  the  Court  of  Appeals  upon  the  ground  that 
it  is  an  appeal  from  an  order  granting  a  new  trial  upon  a  motion  made 
upon  exceptions  under  section  1001  of  the  Code  of  Civil  Procedure,  where 
the  record  fails  to  disclose  that  the  Appellate  Division  in  any  way  disposed 
of  or  decided  the  exceptions. 

TwbrkMixd  V.  Van  Bmkirk,  22  App.  Div.  441,  appeal  dismissed. 

(Argued  January  22,  1900;  decided  March  20, 1900.) 

Appeal  from  an  order  and  judgment  of  the   Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  6,  1897,  reversing  an  interlocutory 
judgment  in  favor  of  plaintiff  and  certain  of  the  defendants, 
34 
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entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
Bkud  granting  a  new  trial. 

This  action  was  brought  to  partition  certain  real  estate  of 
which  one  Thomas  W.  Townsend  died  seized. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  C,  Foley  for  appellant. 
'  Riidolph  liahe  for  respondent. 

Martin,  J.  The  appeal  to  this  court  is  from  an  order  and 
judgment  of  the  Appellate  Division  which  reversed  an  inter- 
locutory judgment  awarding  partition  and  granted  a  new 
trial.  By  the  record  we  also  find  that  the  defendants  gave 
notice  of  motion  for  a  new  trial  on  the  exceptions  which  was 
served  when  they  appealed  from  the  judgment.  Both  may 
have  been  heard  by  the  Appellate  Division  at  the  same  time, 
but  if  so  the  record  fails  to  show  that  fact.  We  find  in  the 
order  of  reversal  no  reference  to  the  motion  for  a  new  trial, 
nor  any  indication  that  any  disposition  was  made  of  the  excep- 
tions sought  to  be  brought  up  by  the  defendants'  notice  of 
motion,  or  that  the  motion  was  argued  or  decided. 

While  section  190  confers  upon  this  court  jurisdiction  to 
review  orders  granting  new  trials  on  exceptions,  where  the 
proper  stipulation  is  given,  it  gives  no  right  of  appeal  from 
an  interlocutory  judgment.  Such  a  judgment  can  only  be 
reviewed  upon  an  appeal  from  a  final  judgment  in  the  man- 
ner pointed  out  by  the  Code.  ( Victory  v.  Bloody  93  N.  Y. 
650 ;  Khig  v.  Barnes,  107  N.  Y.  645.) 

In  Tilton  V.  Vail  (117  N.  Y.  520)  this  court  held  that  in  an 
action  for  partition  it  had  no  jurisdiction  to  review  an  inter- 
locutory judgment,  even  under  the  special  provisions  of  the  Code 
applicable  to  those  actions.  As  the  record  in  this  case  shows 
that  a  new  trial  was  granted  upon  an  appeal  from  an  interlocu- 
tory judgment  without  reference  to  the  defendants'  motion, 
that  judgment  or  order  cannot  be  reviewed  upon  this  appeal. 
But  it  is  insisted  that  inasmuch  as  a  motion  was  made  for  a 
new  trial  under  the  provisions  of  section   1001  the  judgment 
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is  appealable  to  this  court.  Under  this  section  a  party  may, 
after  entry  of  the  interlocutory  judgment,  move  for  a  new 
trial  on  the  exceptions,  and  from  an  order  granting  such  a 
motion  an  appeal  may  be  taken  to  the  Court  of  Appeals. 
{liaynor  v.  Jiayno7\  94  N.  Y.  248 ;  Kelsey  v.  Sargent^  104 
N.  Y.  663;  Wahl  v.  Barnum,  116  N.  Y.  87.) 

The  difficulty  in  this  case  Hes  in  the  fact  that  tlie  judgment 
of  the  Appellate  Division  fails  to  disclose  that  it  in  any  way 
disposed  of  or  decided  the  exceptions  which  were  presented 
upon  the  defendants'  motion.  The  order  and  judgment 
simply  reversed  the  interlocutory  judgment  and  ordered  a 
new  trial. 

Moreover,  the  notice  of  appeal  to  this  court  in  no  way  speci- 
fied or  mentioned  any  order  of  the  Appellate  Division  which 
granted  the  defendants'  motion,  but  the  appeal  was  only  from 
the  order  and  judgment  reversing  the  interlocutory  judgment 
and  granting  a  new  trial. 

It  is  not  obvious  how  it  can  be  said  that  the  Appellate 
Division  granted  a  new  trial  upon  the  defendants'  motion 
under  section  1001,  and,  consequently,  that  the  order  is 
appealable  to  this  court.  The  most  that  can  be  said  is  that 
there  was  an  appeal  to  the  Appellate  Division  from  an  inter- 
locutory judgment,  also  that  a  notice  of  motion  for  a  new 
trial  on  the  exceptions  was  served,  and  that  after  hearing  the 
appeal  the  interlocutory  judgment  was  reversed  and  a  new 
trial  awarded,  without  overruling  or  sustaining,  or  in  any  way 
passing  upon  the  exceptions  songht  to  be  presented  by  the 
defendants'  motion  under  that  section. 

The  appeal  to  this  court  was  only  from  that  order  and  judg- 
ment, and  it  cannot  be  properly  held  that  there  is  pending  in 
this  court  an  appeal  from  an  order  granting  a  new  trial,  under 
the  j)rovisions  of  section  1001.  The  appeal  is  from  an  inter- 
jocutriry  judgment  which  is  not  reviewable  here. 

The  appeal  should  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartleit,  Yann  and  Werner,  JJ., 
concur;  Cullen,  J.,  not  sitting. 

Appeal  dismisj^ed. 
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John  H.  Spellman,  as  Temporary  Receiver  of  the  Muehl- 
FELD  &  Haynes  Piano  Company,  Appellant,  ^^  Jarkd  J. 
LooscHEN,  Respondent. 

Corporation  —  Judgment  Suffered  by  an  Officer  with  Intent 
TO  Prefer  a  Creditor  —  L.  1892,  Cn.  688,  §  48  —  Review  of  Order  op 
Reversal  not  Stated  to  be  upon  the  Facts.  Where,  in  an  action 
brought  by  a  receiver  of  a  corporation,  appointed  in  proceedings  for  its 
dissolution,  to  set  aside  a  judgment  recovered  against  it,  by  default,  as 
violative  of  the  provisions  of  the  Stock  Corporation  Law  (L.  1892,  ch.  688, 
§  48),  avoiding  a  judgment  suffered  by  an  officer  of  an  insolvent  corpo- 
ration with  intent  to  prefer  a  creditor,  it  appears,  both  from  the  testimony 
of  the  creditor  and  that  of  the  bookkeeper  of  the  corporation,  with  its 
books  before  him,  that,  although  the  creditor  had  been  for  a  year  or  more 
in  the  invariable  habit  of  selling  goods  to  the  corporation  on  a  credit  of 
from  two  to  four  months,  he  sold  it  goods,  as  testified  to  by  him  and  by 
the  president  of  the  corporation,  upon  the  tenns  of  immediate  payment,  live 
days  before  the  corporation  admitted  its  insolvency  by  its  petition  in  the 
proceedings  for  a  voluntary  dissolution,  and  that,  four  days  thereafter, 
he  recovered,  by  the  consent  of  the  president,  and  under  direction  of  the 
attorneys  of  the  corporation  in  the  dissolution  proceedings,  the  judgment 
in  question,  a  finding  by  the  trial  court  that  the  purchase  price  of  the 
goods  was  not  due  when  the  action  was  broughf;,  and  that  both  the  cred- 
itor and  the  president  knew  it,  should  be  sustained,  and.  with  other  facts 
in  the  case,  justifies  the  inference  that  the  judgment  was  suffered  by  the 
president  "with  the  intent  of  giving  a  preference  over  other  creditors," 
and  where  a  reversal  by  the  Appellate  Division  of  said  finding  and 
the  judgment  in  favor  of  plaintiff  is  not  stated  to  have  been  made  upon 
the  facts,  it  must  be  presumed  to  have  been  upon  the  law,  and,  there  being 
sufficient  evidence  to  sustain  the  finding,  the  Court  of  Appeals  may 
reverse  the  judgment  as  founded  upon  an  error  of  law. 

Spellman  v.  LooscJien,  31  App.  Div.  94,  reversed. 

(Argued  January  15,  1900;  decided  March  20.  1900.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  18,  1898,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Joh?i  Delahunty  for  appellant.  The  order  of  the  Appel- 
late Division  appealed  from  does  not  state  that  the  reversal 
was  upon  the  facts,  and,  therefore,  the  presumption  required 
by  statute  is  that  it  was  founded  only  upon  errors  of  law,  and 
the  facts  stand  approved  by  that  court.  {Petrie  v.  Trustees 
of  Hamilton  College^  158  N.  Y.  458;  Bomeisler  v.  Forster^ 
154  N.  Y.  229;  Code  Civ.  Pro.  §  1338;  Cauda  v.  Tot- 
ten^  157  N.  Y.  281.)  It  is  shown  by  the  testimony  that 
the  amount  for  which  the  action  was  brought  by  Looschen 
was  not  due  at  the  time  of  the  commencement  of  the  action. 
{Lopez  v.  M,  cfe  F.  Nat.  Bank,  18  App.  Div.  433.)  The  facts 
and  circumstances  make  necessary  the  conclusion  that  Muehl- 
feld  assisted  Looschen  in  procuring  the  judgment  and  facili- 
tated his  efforts  to  procure  it  hastily,  and  it  is,  therefore,  void 
under  the  Stock  Corporation  Law.  (L.  1892,  ch.  688,  §  48; 
Milbank  v.  de  Riesthal^  82  Hun,  537 ;  Frerich  v.  Andrews^ 
145  N.  Y.  444 ;  Lopez  v.  M.  dk  F,  Nat,  Bank,  18  App.  Div. 
435 ;  Baker  v.  Emerson,  4  App.  Div.  348 ;  Olneij  v.  Baird, 
7  App.  Div.  96;  /.  TT.  Co.  v.  Paf/ne,  11  N.  Y.  Supp.  408; 
Braem  v.  M.  N.  Bank,  127  N.  Y.  508 ;  KingsUy  v.  F.  Nat. 
Bank,  31  Hun,  329.) 

Herbert  H.  Walker  for  respondent.  At  the  time  Looschen 
began  his  suit  against  the  Muehlfeld  &  Haynes  Piano  Com- 
pany, on  June  4,  1896,  the  whole  of  the  plaintiff's  claim 
against  the  company,  as  set  forth  in  the  complaint,  was  due 
and  payable.  {Beatty  v.  Clark,  44  Hun,  126.)  The  Muehl- 
feld &  Haynes  Piano  Company  did  not  suffer  judgment  to 
be  taken  against  it  within  the  meaning  of  section  48  of  the 
Stock  Corporation  Law  of  1892  for  the  purpose  of  enabling 
Looschen,  by  means  of  a  judgment,  to  obtain  a  preference  over 
the  other  creditors.  {Wilson  v.  City  Bank,  17  Wall.  473; 
MiXbank  v.  de  Riesthal,  82  Hun,  537.)  j 

Landon,  J.  The  Appellate  Division  did  not  state  in  its 
order  that  its  reversal  was  upon  the  facts,  and  we  must,  there- 
fore, assume  that  it  was  upon  the  law.  The  only  question  of 
law  presented  by  the  record  for  our  review  is  whether  the 
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learned  trial  court  found,  without  evidence  to  support  it,  any 
fact  material  to  the  judgment. 

The  action  was  brought  by  the  plaintiff,  the  receiver  of  the 
Muehlfeld  and  Haynes  Piano  Company,  to  set  aside  and  have 
declared  void  a  judgment  recovered  upon  default  in  the  City 
Court  of  New  York,  June  9,  1896,  by  the  defendant  Loos- 
chen against  the  Muehlfeld  and  Haynes  Piano  Company,  a 
domestic  corporation,  for  $1,008.49. 

The  complaint  alleges  that  the  judgment  was  obtained  in 
violation  of  the  provisions  of  section  48  of  the  Stock  Corpo- 
ration Law,  chapter  688,  Laws  1892,  which  provides  that  "no 
*  *  *  judgment  suffered,  *  *  *  by  any  officer, 
director  or  stockholder  when  the  corporation  is  insolvent  or 
its  insolvency  is  imminent,  with  the  intent  of  giving  a  prefer- 
ence to  any  particular  creditor  over  other  creditors  of  the  cor- 
poration shall  be  valid,"  and  adds  that  "Every  transfer  or 
assignment  or  other  act  done  in  violation  of  tlie  foregoing  pro- 
visions of  this  section  shall  be  void." 

The  trial  court  found  that  the  judgment  in  the  City  Court 
was  so  obtained.  The  summons  in  that  action  was  served 
upon  the  president  of  the  corporation  June  4, 1896.  Indorsed 
upon  the  summons  was  an  order  of  the  chief  justice  of  the 
City  Court  limiting  the  time  of  the  service  of  the  answer  to 
two  days.  A  petition  for  the  voluntary  dissolution  of  the 
Muehlfeld  and  Haynes  Piano  Company,  signed  by  the  presi- 
dent and  Jack  Haynes,  two  of  the  three  directors  of  the  cor- 
poration, verified  June  4, 1896,  was  filed  in  the  county  clerk's 
office  of  New  York  June  5, 1896,  and  the  usual  order  to  show 
cause  in  said  proceedings  was  made  the  same  day.  This 
exhibit  shows  the  insolvency  of  the  corporation.  There  is 
other  evidence  tending  to  show  it. 

The  details  of  the  transactions  of  the  4th  of  June  admit  of 
the  finding  that  the  attorneys  of  the  corporation  in  the  insol- 
vency proceedings  at  the  instance  of  the  defendant  Looschen 
and  with  the  consent  of  its  president,  directed  the  proceedings 
which  resulted  in  the  judgment  now  sought  to  be  set  aside. 

The  trial  court  found  that  the  sum  of  $411,  of  the  amount 


1900.]  SpELLMAN  V,  LOOSCHEN.  271 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Landon,  J. 

for  which  the  defendant  Looschen  bronght  his  action  and 
recovered  judgment,  was  not  due  at  the  commencement  of 
the  action,  and  that  both  Looschen  and  Muelilfeld  knew  it. 

The  learned  Appellate  Division  held  that  this  finding  was 
without  support  in  the  evidence.  We  do  not  concur.  The 
item  was  for  goods  sold  by  the  defendant  to  the  corporation 
May  31,  1896.  The  defendant  had  sold  the  corporation  many 
bills  of  goods  during  the  year  or  two  of  its  existence.  The 
bookkeeper  of  the  receiver,  with  the  books  of  the  corporation 
before  him,  upon  which  this  and  the  other  sales  were  entered, 
testified  without  objection  that  the  entries  invariably  showed  a 
credit  of  from  two  to  four  months.  The  defendant  and  Muehl- 
feld  testified  that  the  bill  of  goods  for  $411  was  sold  upon  the 
understanding  that  payment  was  to  be  made  immediately  in 
cash  or  good  customers'  notes.  The  defendant  testified  that 
his  other  sales  to  the  corporation  were  upon  a  credit  of  from 
two  to  four  months.  The  trial  court,  who  saw  the  witnesses 
and  heard  their  testimony,  might  find  that  Muehlfeld  was 
discredited  by  the  books  of  his  corporation ;  and  from  the 
defendant's  concession  as  to  the  credit  given  upon  the  other 
sales,  and  from  the  fact  that  he  was  a  party  in  interest,  that 
this  sale  was  upon  no  less  credit.  The  case  is  stronger  against 
him  if  we  give  weight  to  the  testimony  of  the  bookkeeper,  to 
which  the  defendant  did  not  object. 

As  the  learned  Appellate  Division  did  not  reverse  upon  the 
facts,  we  must,  in  view  of  the  evidence,  abide  by  the  decision 
of  the  trial  court  The  inference  is  permissible  from  this 
finding  in  connection  with  the  other  findings  of  fact,  that  the 
judgment  was  suffered  by  the  president  of  the  corporation 
**  with  the  intent  of  giving  a  preference  over  other  creditors 
of  the  corporation." 

The  order  of  the  Appellate  Division  should  be  reversed  and 
judgment  of  the  trial  court  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  BARTLBrr,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Wilson  E.  Page,  Appellant. 

1.  E\iDENCE  —  Kape  —  Corroboration.  The  testimony  of  a  female 
that  defendant  had  committed  rape  upon  her  is  not  corroborated  within 
the  meaning  of  the  statute  (Penal  Code,  ^  283),  by  evidence  that  defend- 
ant did  not  deny  her  declaration^  made  out  of  court,  charging  him  with 
the  crime,  when  repeated  to  him  by  a  witness;  nor  is  his  admission  to 
anotlier  witness  that  he  had  *' insulted  the  girl"  corroborative  evidence 
when  it  does  not  appear  when,  where  or  how  the  iosult  was  given. 

2.  Question  op  Law.  Whether  there  is  any  evidence  of  corroboration 
is  a  question  of  law  for  the  court,  and  it  is  error  to  submit  such  question 
to  the  jury. 

People  V.  P(ige,  20  App.  Div.  637,  reversed. 

(Argued  January  15,  1900;  decided  March  27.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  5,  1897,  affirming  a  judgment  of  the  Otsego  County 
Court  convicting  the  defendant  of  the  crime  of  rape  in  the 
first  degree,  and  an  order  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Gibba  cfe  Wilbur  for  appellant.  The  trial  court  erred  in 
refusing  to  direct  an  acquittal  upon  the  ground  that  there 
was  no  evidence  to  support  or  sustain  a  conviction.  {People 
V.  Flath,  100  N.  Y.  590.)  The  girl  Etta  Hopkins  was 
uncorroborated  upon  each  and  every  material  fact  necessary 
to  a  conviction.  No  conviction  can  be  had  for  rape  upon  the 
testimony  of  the  female  unsupported  by  other  evidence. 
(Penal  Code,  §  283  ;  People  v.  Plath,  100  N.  Y.  594 ;  Peopls 
V.  Terwilliger^  74  Ilun,  310  ;  Armstrong  v.  People^  70  N. 
Y.  38 ;  People  v.  Williams,  29  Hun,  520.) 

TilUij  Blakely  for  respondent.  The  defendant's  motion 
for  a  discharge  was  properly  denied.  (Penal  Code,  §  278.) 
The  evidence  in  corroboration  of  the  prosecutrix,  as  to  the 
commission  of  the  crime  in  question  upon  her,  fully  satis- 
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lied  the  requirements  of  section  283  of  the  Penal  Code,  as 
construed  by  the  courts.  {People  v.  TerwiUiger^  74  Hun, 
310  ;  People  v.  Morris^  12  N.  Y.  Supp.  492 ;  Baccio  v.  People^ 
41  N.  Y.  265 ;  People  v.  O' Sullivan,  104  N.  Y.  481 :  PeopU 
V.  McKeon,  64  Hiin,  504 ;  Crandall  v.  People^  2  Lans.  309 ; 
People  V.  Grauer,  12  App.  Div.  464;  Bamett  v.  State^  83 
Ala.  40.) 

O'Brien,  J.  The  defendant  was  convicted  of  the  crime  of 
rape  committed  npon  the  person  of  one  Etta  Hopkins  on  the 
20th  day  of  August,  1895.  The  complainant  was  then  a  girl 
sixteen  years  of  age  or  over,  and  residing  with  the  defendant, 
who  was  her  gnardian.  The  defendant,  his  wife  and  this  girl 
constituted  the  family  and  they  resided  in  the  country  upon  a 
farm.  The  alleged  outrage  upon  the  person  of  the  girl  was 
accomplished,  according  to  her  version  of  the  affair,  in  a  most 
extraordinary  manner.  The  substance  of  her  statement  is  that 
on  the  day  referred  to,  about  four  o'clock  in  the  afternoon, 
while  in  the  kitchen  with  her  mistress,  the  defendant's  wife, 
preparing  supper,  tlie  defendant,  in  the  presence  of  liis  wife, 
asked  her  to  go  with  him  into  the  next  room  and  upon  her 
refusal  he  seized  her,  dragged  her  into  a  small  room  called  the 
sink  room  adjoining  the  kitchen,  and  with  the  door  leading 
into  the  kitchen  open  and  in  the  presence  and  hearing  of  his 
wife,  violated  her  person  notwithstanding  her  cries  and  the 
utmost  resistance  upon  her  part.  The  defendant  and  his  wife 
were  both  sworn  as  witnesses  and  denied  the  transaction  in 
general  and  in  all  the  particulars.  The  time,  place  and  cir- 
cumstances attending  the  conmiission  of  the  crime  as  stated 
by  the  complainant  in  her  testimony  invite  attention  and  com- 
pel us  to  follow  the  subsequent  conduct  of  the  girl  and  her 
attitude  towards  the  defendant  and  his  wife.  The  latter  must, 
of  course,  have  been  an  accomplice  in  the  crime,  if  we  assume 
that  the  version  of  the  transaction  given  by  the  complainant  is 
to  be  taken  as  true. 

The  complainant  states  that  after  the  defendant  had 
accomplished  his  purpose  he  passed  out  of  the  small  sink 
35 
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room  througli  the  open  door  into  the  kitchen,  where  the  wife 
was  during  the  commission  of  the  crime.  If  the  statement  of 
the  girl  i§  to  be  accepted,  tlie  participation  of  the  wife  in  tlie 
outrage  is  perfectly  clear,  since  the  former  swears  that  during 
the  struggle  she  called  upon  her  several  times  to  come  to  her 
assistance,  and  was  told  to  "  keep  still." 

The  complainant  then  states  that  she  remained  in  the  small 
room  after  the  defendant  left  lier  long  enough  to  arrange 
her  clothing,  and  then  came  out  into  the  kitchen,  where  both 
the  defendant  and  his  wife  were,  and  what  occurred  at  this 
critical  juncture  can  best  be  stated  in  her  own  words :  "  When 
I  came  out  I  saw  Mrs.  Page  sitting  by  the  table  in  the  kitchen ; 
I  did  not  tell  her  what  he  had  done  ;  I  did  not  say  a  word  to 
her  about  it  then  ;  he  told  mo  I  must  not ;  when  I  came  out 
and  saw  Mrs.  Page  sitting  by  the  table  in  the  kitchen  Mr. 
Page  was  there ;  I  did  not  say  a  word  to  Mrs.  Page  about 
what  he  had  done."  In  the  evening  the  girl  left  defendant's 
house  and  went  to  that  of  one  of  the  neighbors,  where  she 
had  formerly  boarded.  She  remained  there  a  few  days,  and 
then  returned  to  the  defendant's  house,  where  she  remained 
four  months  longer,  and  so  far  as  appears  no  reference  was 
made  to  the  transaction  until  after  she  left  about  tlie  end  of 
the  year,  when  another  guardian  was  selected.  While  the 
girl  was  absent  from  the  defendant's  house  during  the  few 
days  after  the  alleged  outrage,  it  appears  that  she  made  some 
disclosures  to  the  woman  in  whose  house  in  the  neighborhood 
she  was  stopping,  which  will  be  noticed  hereafter.  The 
defendant  could  not  have  been  convicted  upon  the  testimony 
of  the  girl  "  unsupported  by  other  evidence,"  since  the  statute 
80  declares  (Penal  Code,  §  283),  and  the  only  question  pre- 
sented by  this  appeal  is  whether  there  was  any  other  evidence 
in  the  case  tending  to  prove  the  crime.  The  rule  in  sudi 
cases  is  that  the  corroborative  evidence,  whether  consisting  of 
acts  or  admissions,  must  at  least  be  of  such  a  character  and 
quality  as  tends  to  prove  the  guilt  of  the  accused  by  connect- 
ing him  with  the  crime.  (Underhill  on  Criminal  Ev.  §  74.) 
Tlie  corroboration  must  extend  to  every  material  fact  essential 
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to  constitute  the  crime.     {People  v.  0' Sullivan^  104  N".  Y.. 
.481  ;  People  v.  Kearney,  110  N.  Y.  188  ;  People  v.  Plath^ 
100  N.  Y.  590;  Kenyon  v.  People,'"^^  N.  Y.  203.) 

At  the-close  of  the  case  for  tlie  prosecution  tlie  defendant's 
counsel  requested  the  court  to  advise  tlie  jury  to  acquit  on  the 
ground  that  the  testimony  of  the  prosecutrix  was  not  cor- 
roborated. The  motion  was  denied  and  an  exception  taken. 
All  the  testimony  produced  to  corroborate  the  complainant 
was  very  fairly  stated  and  summed  up  by  the  learned  trial 
judge  in  his  charge  to  the  jury  as  follows :  "  For  the  purpose 
of  corroborating  the  testimony  of  this  girl,  the  People  have 
called  Mrs.  McCulloch,  who  has  given  evidence  tending  to 
show  that  a  short  time  after  the  alleged  commission  of  this 
offense  she  had  a  conversation  with  the  defendant,  in  which 
she  stated  to  him  in  effect,  as  I  remember  it,  that  Etta  IIo}>- 
kins  had  stated  to  her  that  he  had  committed  the  crime  of 
rape  upon  her  and  that  she  testiiies  that  he  did  not  deny  it. 
It  is  also  proved  evidence  is  given  tendh)g  to  show  upon  the 
part  of  the  People  that  a  few  days  later,  in  conversation  with 
Mr.  Donaldson,  the  defendant  said  in  his  presence  that  he  had 
insulted  the  girl.  These  circumstances  which  I  have  referred 
to  are,  as  I  remember  it,  all  of  that  evidence  which  has  been 
adduced  hy  the  People,  claimed  hy  them  tending  to  show  the 
corroboration  of  tJie  testimony  of  this  girV  Mrs.  McCulloch 
was  the  woman  in  whose  house  the  girl  remained  during  the 
few  days  after  the  alleged  transaction  and  to  whom  it  is 
claimed  the  girl  made  the  disclosure  of  the  assault  upon  her. 
It  will  be  seen  that  the  learned  trial  judge  did  not  regard  the 
statements  of  the  girl  out  of  court  as  corroborative  of  her  tes- 
timony in  court,  and  obviously  in  that  he  was  correct.  They 
were  the  mere  declarations  of  the  complainant  and  were  no 
stronger  than  her  testimony.  A  witness  cannot  generally  be 
corroborated  by  proving  declarations  made  out  of  court  of  the 
same  facts  testified  to  in  court.  In  cases  of  rape  disclosures 
made  by  the  female  within  a  reasonable  time  after  the  outrage 
are  admissible  as  a  part  of  the  People's  case,  and  the  female 
may  testify  when  and  to  whom  made  and  the  nature  of  the  die- 
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closure.  But  since  the  disclosure  comes  from  the  complainant 
herself,  directly  or  indirectly,  and  depends  wholly  upon  her  ver- 
acity, it  is  not "  other  evidence  "  in  support  of  her  version  of  the 
affair  within  the  meaning  of  the  statute.  The  only  significance 
which  the  learned  trial  judge  gave  to  these  disclosures  was 
the  fact  that  the  defendant  did  not  deny  the  statement  when 
brouglit  to  his  attention.  So  the  question  is  this:  A  man  is 
informed  by  a  third  person  that  a  woman  is  circulating  a  story 
that  he  had  committed  rape  upon  her.  He  does  not  take  the 
trouble  to  deny  the  story,  and,  according  to  the  ruling  in  this 
case,  his  omission  in  that  regard  ief  evidence  against  him  to 
prove  that  he  is  guilty  of  the  crime  charged.  It  seems  to  me 
that  silence  under  such  circumstances  is  no  proof  whatever. 
It  might  as  well  be  said  that  a  defendant  who  is  charged  in 
open  court  with  the  crime,  but  refuses  to  speak  or  plead, 
remaining  silent,  thereby  furnishes  proof  of  his  guilt.  So 
that  even  if  it  be  true  that  the  defendant  remained  silent 
while  Mrs.  McCullocli  told  him  that  the  complainant  claimed 
he  had  committed  the  crime  of  rape  upon  her,  that  circum- 
stance did  not  furnish  the  slightest  evidence  against  him  or  in 
the  least  corroborate  the  prosecutrix.  It  cannot  be  that  there 
is  any  such  anomaly  in  the  criminal  law  as  is  involved  in  the 
proposition  that  an  accused  person,  when  charged  with  the 
offense  in  open  court  by  indictment,  may  stand  mute  without 
prejudice  to  his  innocence,  while  the  same  person  is  bound  to 
deny  neighborhood  gossip  with  respect  to  his  guilt  at  the  peril 
of  furnishing  by  silence  evidence  against  himself  when  on 
trial  upon  the  charge. 

But  the  learned  trial  judge  also  reminded  the  jury,  as  we 
have  seen,  that  the  defendant  had  admitted  to  another  witness 
that  he  had  ''  insulted  the  girl."  When,  where  or  how  the 
insult  was  given  does  not  appear,  and  it  is  claimed  that 
this  vague  statement,  without  any  identification  of  time, 
place  or  circumstances,  is  "other  evidence"  of  guilt  in 
addition  to  the  testimony  of  the  complainant.  It  needs  no 
argument  to  prove  that  it  is  entirely  possible  for  a  man  to 
insult  a  woman  without  committing  or  attempting  or  intend- 
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ing  to  commit  tlie  crime  of  rape.  There  is  no  necessary  legal 
connection  between  an  insult  and  a  felony,  and  an  admission 
of  the  former  does  not  tend  in  the  least  to  prove  the  commis- 
sion of  the  latter.  The  learned  trial  judge  did  not  hold  that 
either  of  tlie  two  items  of  proof  referred  to,  namely,  the 
silence  of  the  defendant  or  the  admission  of  an  insult,  tended 
to  prove  the  charge.  He  left  it  to  the  jury  to  decide  whether 
it  did  or  not.  The  following  is  the  language  of  the  charge 
on  that  point :  "  If  the  testimony  which  has  been  given  tend- 
ing to  corroborate  is  not  believed  by  you,  or  if  you  do  not 
believe  that  it  has  the  tendency  to  show  the  commission  of  the 
crime,  the  fact  that  the  defendant  committed  the  crime,  it  will 
be  your  duty  to  find  a  verdict  of  not  guilty,  because  a  convic- 
tion cannot  be  found  upon  the  uncorroborated  testimony  of 
the  girl."  Whether  there  is  any  evidence  of  corroboration  in 
such  cases  is  a  question  of  law  for  the  court,  and  if  the  case 
is  submitted  to  the  jury  without  any  legal  proof  in  support 
of  the  charge,  except  that  coming  directly  or  indirectly  from 
the  complainant  herself,  a  conviction  cannot  be  upheld. 

It  was  incumbent  upon  the  prosecution  to  prove  beyond  a 
reasonable  doubt  that  the  defendant  violated  the  person  of  the 
girl  without  her  consent,  against  her  will  and  resistance. 
{People  V.  Dohring,  59  N.  Y.  374 ;  People  v.  Connor,  126 
N.  Y.  278.)  The  testimony  of  the  girl  alone  was  not  sufficient 
and  there  was  no  other  legal  evidence  as  we  have  seen.  '^  No 
conviction  can  be  had  for  *  *  *  rape  *  *  *  upon 
the  testimony  of  the  female  *  *  *  unsupported  by  other 
evidence,"  is  the  mandate  of  the  statute.  There  was  no  other 
evidence,  and  hence  the  conviction  was  in  violation  of  the 
statute. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Pabk£r,  Ch.  J.,  and  Vann,  J.,  concur;  Babtlett  and 
Maktin,  J  J.,  concur  in  result ;  Haioht,  J.,  dissents ;  Landon, 
J.,  not  sitting. 

Judgment  reversed,  etc. 
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Amsterdam  Knitting  Company,  Kespondent,  v.  Luther  L. 
Dean  ct  al.,  Appellants. 

Equity  —  Award  op  Nominal  Damages  Does  not  Preclude  Injunc- 
tion against  Diversion  op  Stream.  The  fact  that  only  nominal 
damages  have  been  awarded  to  a  lower,  for  the  unlawful  diversion  of  a 
stream  by  an  upper,  riparian  proprietor,  does  not  preclude  a  court  of 
equity  from  forever  enjoining  the  latter  from  continuing  the  diversion 
and  compelling  him  forthwith  to  restore  the  stream  to  its  natural  course 
and  level,  as  equity  will  enjoin  an  act  whose  repetition  or  continuance 
may  become  the  foundation  or  evidence  of  an  adverse  right,  although  no 
damage  be  shown  or  found. 

Amsterdam  Knitting  Co.  v.  Dean,  18  App.  Div.  42,  affirmed. 

(Argued  February  9,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  15,  1897,  affirming  a  judgment  in  favor  of  plain tiflf 
entered  upon  the  report  of  a  referee. 

Thifi  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  erection  of  an  embankment  across  the  west 
channel  of  the  Chuctanunda  creek,  in  the  town  of  Amsterdam, 
and  to  restrain  the  defendants  from  maintaining  the  same. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

TT.  barlow  Dunlap  for  appellants.  The  right  to  have 
water  flow  in  its  natural  channel  by  a  riparian  owner  only 
extends  to  the  channel  on  his  own  land.  An  owner  above 
and  below  him  on  the  stream  may  divert  the  stream  into  a 
Tiew  channel  provided  he  does  not  affect  the  flow  of  the  water 
in  its  natural  channel  upon  tlie  lands  of  others.  (I^wson  on 
Prop.  Eights,  4762  ;  Gould  on  Waters,  777  ;  D,  D.  B.  Co,  v. 
Dvbuque  Co,^  55  Iowa,  558  ;  Wallace  v.  Drew^  59  Barb.  413; 
Jo7ie8  V.  Soulard,  24  How.  [U.  S.]  41  ;  McLamont  v.  Whit- 
taker,  3  Rawle,  84;  Gould  v.  D.  B,  Co,,  12  Gray,  442; 
Norton  v.  Valenime,  14  Yt.  239  ;  Ford  v.  W/uibeck,  27  Vt. 
265.)  The  undisputed  facts  in  this  case  do  not  show  the  diver- 
sion of  a  drop  of  water  or  the  diversion   of  a  watercourse. 
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{Parker  v.  Griswold^  17  Conn.  299 ;  Gould  on  Watere, 
§§  214,  410 ;  Eliot  v.  F.  B.  R.  Co,,  10  Cusli.  191 ;  Clinton 
V.  Myers,  46  N.  Y.  517 ;  Corning  v.  T,  /.  &  N,  Factory,  \^ 
N.  Y.  191 ;  N,  Y,  i?.  Co.  v.  Roth^ry^XZ'l^.X,  293;  Avm-y 
V.  E,  ir.  Co,,  82  N.  Y.  587.) 

Edward  P.  White  for  respondent.  The  acts  of  the  defend- 
ants created  a  private  nuisance,  which  the  plaintiff  was  entitled 
to  have  removed.  (Angell  on  Watercourses,  §§  90,  93 ; 
JSchriver  v.  Smith,  100  N.  Y.  471 ;  Hudson  v.  Caryl,  44  N". 
Y.  553  ;  Crooher  v.  Bragg,  10  Wend.  260.)  Under  such 
circumstances,  equity  will  restrain  the  diversion  of  a  water- 
course without  proof  of  pecuniary  loss.  (Angell  on  Water- 
courses, §§  90,  93,  97,  99,  134  ;  Schriver  v.  Smith,  100  N.  Y. 
471,  479  ;  .V:  Y.  B.  Co,  v.  Bothery,  132  IS^  Y.  293  ;  Town- 
send  v.  Bell,  62  II  un,  306  ;  Corning  v.  T,  L  (&  ^Y.  Factory, 
40N.  Y.  191.) 

O'Brien,  J.  The  parties  to  this  action,  respectively,  own 
and  operate  mills  upon  the  same  stream  or  watercourse,  the 
plaintiff  being  the  lower  and  the  defendants  the  upper  pro- 
prietors. The  plaintiff  alleged  that  some  time  prior  to  the 
commencement  of  the  action  the  defendants  obstructed  the 
stream  by  constructing  an  embankment  across  the  natural 
channel  and  blasting  out  the  bed  of  the  stream  adjoining  their 
own  premises,  and  so  diverted  the  flow  of  the  water  from  the 
course  in  which  it  was  accustomed  to  flow.  The  referee 
found  the  facts  in  favor  of  the  plaintiff,  and  the  findings  must 
be  regarded  as  conclusive  upon  this  appeal.  There  was  a  find- 
ing, however,  that  the  damages  sustained  by  the  plaintiff  in 
consequence  of  the  acts  complained  of  were  nominal  merely. 
It  was  decreed  by  the  judgment  entered  on  the  report  that 
the  diversion  of  the  stream  in  the  manner  found  was  unlaw- 
ful as  agai^ist  the  plaintiff  and  in  violation  of  its  right  to  have 
the  water  of  the  stream  flow  through  its  natural  channel,  and 
the  defendants  were  forever  enjoined  and  restrained  from 
continuing  the   obstruction   and   diversion,   and   ordered   to 
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remove  the  embankment  described  forthwith  and  to  i*estore 
the  stream  to  its  natural  course  and  level. 

The  contention  of  the  learned  counsel  for  the  defendants  is, 
that  upon  the  findings  the  equitable  relief  granted  was  unau- 
thorized and  erroneous  as  matter  of  law.  The  only  basis  for 
this  proposition  is,  that  since  the  referee  found  that  there  was 
no  substantial  damage  to  the  plaintiff,  there  was  no  i>ower  in 
the  court  to  direct  the  removal  of  the  obstruction  or  the  resto- 
ration of  the  stream  to  its  former  condition.  This  contention 
cannot  be  sustained.  It  seems  to  be  well  settled  that  in  such 
cases,  where  the  act  complained  of  is  such  that  by  its  repe- 
tition or  continuance  it  may  become  the  foundation  or  evi- 
dence of  an  adverse  right,  a  court  of  equity  will  interpose  by 
injunction,  though  no  actual  damage  is  shown  or  found. 
{Sinith  V.  Citi/  of  Rochester,  104  N.  V.  674 ;  ^Yell  v.  Porir 
land  Mfg,  Co.,  3  Sum.  189 ;  Corning  v.  Troy  Iron  and  NaUr 
Factory,  40  N.  Y.  191 ;  Gould  on  Waters,  §  13 ;  Angell  on 
Watercourses,  §  449.) 

Where  the  lands  of  the  party  complaining  of  such  a  diver- 
sion of  running  water  includes  either  the  whole  or  a  part  of  the 
natural  channel,  equity  will  enjoin  the  continuance  of  the 
unlawful  act  of  the  owner  above  and  interfere  by  mandatory 
injunction  to  restore  the  stream  to  its  original  condition.  The 
circumstance  that  the  plaintiff  in  such  a  case  has  shown  no 
actual  damage,  is  no  answer  to  his  application  to  have  the 
water  restored  to  its  natural  course.  The  case  was  correctly 
decided  below,  after  a  very  full  consideration  of  the  law  and 
the  facts,  and  there  is  no  ground  upon  which  this  court  can 
properly  interfere  with  the  judgment,  and  it  must,  therefore, 
be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Haight,  Cullbn  and  Werner,  JJ., 
concur ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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WiLUAM  R.  Ware,  Appellant,  v,  Benjamin  F.  Dos  Passos 
et  al.,  Respondents. 

1.  Appeal  —  Review  of  Nonbutt.  A  judgment  dismissing  a  com- 
plaint, on  tbe  ground  that  plaintiff  had  failed  to  make  out  a  cause  of 
action,  entered  without  a  decision  of  the  trial  court  upon  the  facts  estab- 
lished at  the  trial,  is  a  Judgment  upon  a  nonsuit,  and  may  be  reviewed 
in  the  Ck>urt  of  Appeals. 

2.  Action  for  Broker's  Commissions  —  Evidence  Precluding  Non- 
suit. Proof  that  the  defendant,  a  lawyer,  admitted  to  the  plaintiff,  a 
broker,  that  he  considered  the  plaintiff  to  be  the  "  procuring  cause"  of 
the  sale  of  defendant's  real  estate,  is  evidence  supporting  the  plaintiff's 
cause  of  action,  and  a  judgment  entered  upon  a  nonsuit  in  an  action 
brought  by  the  broker  to  recover  commissions  must  be  reversed. 

Ware  v.  Don  Pasms,  13  App.  Div.  fl25,  reversed. 

(Argued  February  7,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 8,  1897,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Arnold  Charles  Weil  and  Robert  Weil  for  appellant. 
There  was  evidence  from  which  a  jury  might  have  found  that 
the  plaintiff  procured  the  purchaser.  {SOhald  v.  Bethlehem 
Iron  Co,,  83  N.  Y.  378;  Lyon  v.  MitcheU,  36  N.  Y.  235; 
IMyyd  v.  Matthews,  51  N.  Y.  124 ;  Wylie  v.  M.  Nat  Bank, 
61  N.  Y.  415 ;  Smith  v.  McGovem,  65  N.  Y.  674 ;  Sussdorff 
V.  Schmidt,  55  N.  Y.  319 ;  Mansell  v.  Clemmts,  L.  E.  [9  C. 
P.]  139.) 

Samuel  O.  Adams  for  respondents.    The  plaintiff  has  failed 

to  prove  that  he  was  the  procuring  cause  of  the  sale.     {Gerd- 

ing  V.  ffaskin,  141  N.  Y.  519 ;    Wylie  v.M.  JSTat.  Ba^k,  61 

N.   Y.   415;   Martin   v.  Bliss,    57   Hun,  159;   Smith    v. 
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McOoveim^  65  K.  Y.  574;  Baker  v.  Thomas^  12  Miec.  Rep. 
432  5  SibhaU  v.  Bethlehem  Iron  Co.,  83  -N.  Y.  378.)  The 
affirmance  of  the  judgment  appealed  from  liaving  been 
unanimous  this  court  can  only  inquire  if  an  error  of  law  has 
been  committed.  It  cannot  inquire  as  to  the  facts.  (Code 
Civ.  Pro.  §  191.) 

Haight,  J.  This  action  was  brought  to  recover  a  broker's 
commissions  claimed  to  have  been  earned  by  the  plaintiff  in 
procuring  a  purchaser  of  the  defendants'  real  estate  on  Fulton 
street  in  the  city  of  New  York. 

Upon  the  first  trial  of  this  action  a  judgment  was  rendered 
in  favor  of  the  plaintiff,  but  it  was  reversed  by  the  Appellate 
Division  and  a  new  trial  ordered.  Upon  the  new  trial  the 
complaint  was  dismissed  and  a  judgment  entered  in  favor 
of  the  defendants,  which  has  been  unanimously  affirmed  by 
the  Appellate  Division.  If  the  trial  court  found  the  facts 
established  by  the  evidence  in  favor  of  the  defendants  and 
upon  such  findings  dismissed  the  complaint  upon  the  merits, 
no  review  under  the  Constitution  could  be  had  in  this 
court.  If,  however,  as  the  appellant  contends,  the  trial 
resulted  in  a  nonsuit,  the  appellant  is  entitled  to  succeed 
upon  this  appeal  if  there  was  some  evidence  supporting  his 
cause  of  action.  {Scqfield  v.  Hernandez,  47  N.  Y.  313; 
Place  V.  Ilayward,  117  N.  Y.  487.) 

Upon  referring  to  the  record  we  find  that  the  trial  took 
place  before  a  judge  without  a  jury  upon  the  stipulation  that 
the  evidence  should  be  the  same  as  that  taken  upon  the  former 
trial  and  read  from  the  printed  case  on  appeal,  and  if  the  court 
found  for  the  plaintiff  it  should  award  to  him  one  thousand 
and  twelve  dollars  and  fifty  cents  ($1,012.50),  that  being  one 
per  cent  on  the  purchase  price  and  the  usual  broker's  com- 
missions, with  interest  from  March  11,  1893.  Following  the 
stipulation  is  a  motion  by  defendants'  attorney  to  dismiss  ilie 
complaint  on  the  ground  that  the  plaintiff  had  failed  to  make 
out  a  cause  of  action.  The  motion  was  granted  and  an 
exception  was  taken  by  the  plaintiff. 
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Tliis  appears  to  be  the  entire  record  of  the  trial  upon  which 
the  judgment  in  this  case  was  entered. 

There  is  no  verdict  of  a  jury,  report  of  a  referee,  or 
decision  of  a  court  upon  which  a  judgment  could  be  entered. 
A  decision  of  a  court  upon  the  trial  of  an  issue  of  fact  or  of 
law  must  be  in  writing,  signed  by  the  trial  judge,  and  must 
state  separately  the  facts  found  and  the  conclusions  of  law,  or 
must  state  concisely  the  grounds  upon  which  the  issues  have 
been  decided  and  direct  the  judgment  to  be  entered  thereon. 
The  decision  must  be  filed  with  the  clerk  and  made  a  part  of 
the  judgment  roll.  (Code  Civ.  Pro.  §§  1010  and  1022 ;  Wood 
V.  Za/-y,  124  N.  Y.  83 ;  Gllman  v.  Prentice,  132  N.  Y.  488 ; 
Baule  V.  Squier^  148  N.  Y.  81,  84;  McicNaughton  v.  Osgood^ 
114  N.  Y.  574.)  It  is,  therefore,  apparent  that  no  judgment 
upon  the  merits  is  before  us  for  review.  In  case  of  a  nonsuit 
no  findings  of  fact  are  required  (Code  Civ.  Pro.  sec.  1021),  and 
in  view  of  the  condition  of  the  record  and  the  admission  of 
counsel  upon  the  argument  we  think  we  must,  under  the  cir- 
cumstances, treat  the  judgment  as  entered  upon  a  nonsuit. 

Was  there  evidence  supporting  the  plaintiff's  cause  of 
action  ?  We  think  tJie  question  must  be  answered  in  the 
affirmative.  Inasmuch  as  there  must  be  a  new  trial,  we  do 
not  deem  it  necessary  or  advisable  to  enter  upon  an  elaborate 
discussion  of  the  evidence.  When  the  testimony  comes  to  be 
considered  by  a  jury,  or  by  a  judge  who  is  to  determine  the 
facts,  some  of  the  plaintiff's  evidence  may  be  disbelieved.  It 
is  not  the  province  of  this  court  to  determine  the  facts.  We 
are  called  upon  only  to  determine  whether  there  is  any  evi- 
dence upon  which  a  finding  in  favor  of  the  plaintiff*  could  be 
based.  Upon  this  question  we  think  it  necessary  only  to  call 
attention  to  one  item  of  evidence  given  by  the  plaintiff,  and 
that  is  his  testimony  of  the  admission  of  tlie  defendant  Dos 
Passos,  to  the  effect  that  lie  considered  the  plaintiff  to  be  what 
the  law  denominated  "  the  procuring  cause."  As  we  huve 
seen,  this  action  was  brought  to  recover  broker's  commis6ioiis 
in  procuring  a  purchaser  of  the  defendants'  real  estate.  The 
defendant    Dos  Passos    was  a  lawyer,  and,  therefore,   fully 
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understood  the  meaning  of  the  term  "the  procuring  cause" 
as  applied  to  claims  of  this  character.  It  was,  in  eflFect,  an 
admission  that  the  plaintiff  had  procured  a  purchaser,  and 
consequently  had  earned  his  commissions.  (Smith  v.  McGov- 
em,  65  N.  Y.  674 ;  Wylie  v.  Marine  National  Bank^  61 
N.  Y.  415.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Landon,  Cullen  and  Werner, 
JJ.,  concur;  Gray,  J.,  not  voting. 

Judgment  reversed,  etc. 
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£162  588      Georgiana  Hicks,  Respondent,  v,  British  America  Assur- 
ance Company,  Appellant. 

1.  FiEE  1nburanc£  —  Oral  Contract  for  Insurance  has  Legal 
Effect  of  Standard  Policy.  Where  a  local  agent  of  a  fire  insurance 
company,  after  a  conversation  with  an  applicant  for  insurance,  in  which 
the  sum  for  which  the  property  was  to  be  insured,  the  premium  and 
period  of  insurance  were  discussed  and  fixed,  stated  to  applicant  that 
"  You  arc  insured  from  noon  on  the  30th  day  of  December,  1898,  to  noon 
of  December  80th,  1894,"  a  complete  and  binding  agreement  for  insurance 
for  the  period  mimed  is  created,  and  the  law  reads  into  the  contract  the 
standard  fire  insurance  policy  of  the  state  of  New  York,  whether  it  was 
referred  to  in  terms  or  not. 

2.  Proofs  of  Loss  must  be  Served  under  such  Contract.  In  an 
action  brought  upon  such  contract  to  recover  for  damages  caused  by  fire, 
the  plaintiff  must,  aft«r  proving  the  contract  and  loss  by  fire,  show  com- 
pliance with  the  requirements  of  the  standard  policy  and  prove  service  of 
proofs  of  loss  or  a  waiver  thereof  by  the  defendant ;  and  the  charge  of  the 
trial  court  that,  as  niiatter  of  law,  it  was  not  necessary  for  the  plaintiff  to 
present  to  the  defendant  such  proofs  of  loss,  is  an  error  of  law  for  which 
a  judgment  for  the  plaintiff  must  be  reversed. 

3.  Failure  to  Deliver  Policy  —  nut  Ground  for  Rbcovkst, 
Where  such  action  has  been  brought,  tried  and  decided  upon  the  theory  that 
such  contract  was  a  completed  contract  for  present  insurance,  a  judgment 
for  plaintiff  cannot  be  affirmed  upon  the  ground  that  plaintiff  sustained 
damages  because  defendant  had  failed  to  deliver  to  plaintiff  written  evi- 
dence of  the  contract,  i.  e.,  a  policy  of  insurance,  and  that,  therefore,  it 
was  unnecessary  for  plaintiff  to  give  notice  of  the  fire  and  present  proofs 
of  loss,  as  required  by  the  standard  policy. 
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4.  Proofs  op  Loss  not  Waived  by  Acts  of  Agent  or  Denials  in 
Answer.  An  implied  waiver  of  the  service  of  proofs  of  loss  cannot  be 
inferred  from  the  failure  of  the  local  agent  to  deliver  the  policy,  or  from 
his  testimony  on  the  trial  denying  that  he  ever  made  a  contract  t4)  insure 
the  premises  ;  nor  does  the  insurer's  denial,  by  its  answer,  of  the  allega- 
tions of  the  complaint  constitute  a  waiver,  the  insured  having  made  no 
claim  prior  to  the  commencement  of  the  action  that  the  building  was 
insured  by  the  defendant. 

Hicks  V.  British  America  Assur.  Co.,  13  App.  Div.  444,  reversed. 

(Argued  February  5,  1900 ;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  8,  1897,  affirming  a  judgment  in  favor  of  plain tiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  to  recover  on  an  alleged  oral  con- 
tract to  insure  a  certain  building  in  the  village  of  Penn  Yan, 
entered  into  between  Greorge  C.  Hicks,  the  plaintiffs  assignor, 
and  Melmoth  Hobart,  the  agent  of  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  II,  Sa/wyer  for  appellant.  Hobart,  the  agent  of  the 
defendant,  had  no  power  to  make  a  parol  contract  of  insurance 
binding  upon  defendant.  The  most  that  he  could  do  was  to 
make  a  parol  preliminary  contract  to  issue  a  policy  with  the 
usual  terms  and  conditions  in  such  policy.  {Angell  v.  77.  F, 
Lis,  Co,,  59  N.  Y.  171 ;  Ellis  v.  A,  C,  Fire  Ins,  Co,,  60  IST. 
Y.  402 ;  Van  Loan  v,  F,  M,  F,  Ins,  Assn.,  90  N.  Y.  280 ; 
Uuhhell  V.  P,  M,  Ins,  Co,,  100  N.  Y.  41 ;  Lipman  v.  N.  F, 
Ins,  Co,,  121  N.  Y.  454 ;  Karelsen  v.  S,  F  Office,  122  N.  Y. 
545.)  The  refusal  of  the  trial  court  to  grant  the  defendant's 
motion  for  a  nonsuit  at  the  close  of  the  plaiiitifFs  case,  upon 
the  ground  that  there  had  been  no  service  of  notice  or  proofs 
of  loss,  was  error.  {Quintan  v.  P,  W,  Ins,  Co,,  133  N.  Y. 
356  ;  Sergent  v.  L,  cfe  Z.  cfe  G,  Ins.  Co.,  85  Hun,  31.)  Under 
no  circumstance  could  the  assured  be  relieved  from  the  neces- 
sity of  giving  immediate  notice  of  the  loss  and  service  of 
sworn  proofs  within  sixty  days,  unless  the  defendant,  with  full 
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knowledge  of  all  the  facts,  had  repudiated  the  alleged  eon- 
tract  and  refused  to  pay  any  loss  thereunder ;  and  the  charge 
of  the  court  that  if  the  agent  claimed  after  the  fire  that  no 
.contract  of  insurance  had  been  made,  that  was  a  waiver  of 
notice  and  proofs  of  loss,  was  error.  {Bush  v.  W.  F,  his.  Co,^ 
63  N.  Y.  531  ;  Van  AlUn  v.  F.  J,  S.  Ins.  Co.,  64  X.  Y.  469 ; 
Blossor/i  V.  Z.  F  Ins.  Co.,  64  N.  Y.  162 ;  Quinlan  v.  P.  W. 
Ins.  Co.,  133  N.  Y.  356  ;  Smith  v.  N.  Ins.  Co.,  60  Y t.  682 ; 
De  Grove  v.  M.  Ins.  Co.,  61  N.  Y.  594 ;  TaijJoe  v.  M.  F 
Ins.  Co.,  9  How.  [U.  S.]  390 ;  Grattan  v.  M.  L.  Ins.  Co., 
80  N.  Y.  281;  Boyd  v.  C.  R.  Ins.  Co.,  70  Iowa,  325.) 
The  evidence  upon  tlie  part  of  the  plaintiff  did  not  authorize 
a  jury  to  find  a  refusal  on  the  part  of  Hobart  to  issue  a  policy 
or  pay  the  loss,  sufficient  to  I'elieve  Hicks  from  the  necessity 
of  giving  notice  and  making  proof  of  loss,  even  had  Hobart 
been  authorized  to  bind  the  defendant  by  such  refusal. 
{Shank  v.  G.  F.  Ins.  Co.,  4  App.  Div.  522.)  The  trial  court 
erred  in  refusing  to  receive  evidence  tliat  defendant  had  given 
special  instructions  to  Hobart  not  to  write  any  insurance  upon 
the  property  of  Hicks.,  {S.  Ins.  Co.  v.  Jainieson,  79  Iowa, 
245 ;  Lawson  on  Presumptive  Ev.  53,  60 ;  Bank  of  U.  S.  y. 
Dandvidge,  12  Wheat.  64 ;  Ilartwell  v.  Boot,  19  Johns.  345.) 

John  A.  Barhite  for  respondent.  Hobart,  the  agent  of  the 
defendant,  had  authority  to  make  a  contract  to  issue  a  policy, 
and  such  contract  was  binding  upon  the  defendant.  {Me Master 
V.  State,  108  N.  Y.  542 ;  Ziehen  v.  Smith,  148  X.  Y.  558 ; 
Ellis  V.  A.  C  F.  Ins.  Co.,  50  X.  Y.  402 ;  Angell  v.  //.  F. 
Ins.  Co.,  59  N.  Y.  171 ;  Van  Loan  v.  F.  31.  F  Ins.  Assn., 
90  X.  Y.  280;  Manchester  v.  G.  Assur.  Co.,  151  N.  Y.  88; 
IIu?jbell  V.  P.  M.  Ins.  Co.,  100  X.  Y.  41 ;  Be  Grove  v.  M. 
Ins.  Co.,  61  X.  Y.  594 ;  Ruggles  v.  A.  C.  Ins.  Co.,  114  N. 
Y.  415 ;  Qmnlan  v.  P.  W.  Ins.  Co.,  133  X.  Y.  356.)  The 
refusal  of  the  court  to  nonsuit  the  plaintiff  upon  the  ground 
tliat  there  had  been  no  service  of  notice  or  proofs  of  loss  was 
correct.  {Shatv  v.  li.  L.  Ins.  Co.,  69  X.  Y.  286 ;  Young  v. 
Ilnnter,  ^^.Y.  203  ;  Robinson  v.  Frank,  107  X.  Y.   655; 
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Tat/loe  \\M.  K  Im.  Co,,  9  How.  [U.  S.]  ^^0\Boyd\.  a  R. 
Ins,  Co,,  70  Iowa,  325 ;  Grattan  v.  M,  Z.  Ins,  Co.,  80  JS".  Y. 
281.)  The  evidence  in  the  case  was  suflScient  to  authorize 
the  jury  to  find  that  Hobart  refused  to  issue  a  policy  and 
repudiated  his  agreement.  [Szuchy  v.  //.  C,  d&  /.  Co,,  150 
N.  Y.  219;  PeopU  ex  rel,  v.  Barker,  152  2f.  Y.  417;  S,  L, 
Ins,  Co,  V.  McCain,  96  U.  S.  84;  Stllwell  v.  M,  L,  Inn,  Co., 
72  N.  Y.  392;  Hyatt  v.  Clark,  118  K  Y.-  563.)  The  trial 
court  did  not  err  in  refusing  to  receive  evidence  that  defend- 
ant had  given  special  instructions  to  Hobart  not  to  write  any 
insurance  upon  the  property  of  Hicks.  {Ruggles  v.  A,  C, 
Ins,  Co,,  114  N.  ,Y.  415;  S,  Ins,  Co,  v.  Jamieson,  79 
Iowa,  245 ;  ^YaUh  v.  //.  F,  Ins,  Co,,  73  N.  Y.  5.)  The  evi- 
dence was  submitted  to  the  jury  in  a  clear  and  impartial 
charge  without  error.  {McGinley  v.  U,  S,  L,  Ins,  Co,,  77 
N.  Y.  495 ;  Booth  v.  B,  <&  A,  R,  R,  Co,,  73  N.  Y.  88 ;  Mim^ 
soth  V.  D,  i&  IL  C  Co,,  64  N.  Y.  524 ;  Hoffman  v,  X,  V, 
C.  (&  H,  R,  R,  R,  Co,,  87  N.  Y.  25 ;  De  Grove  v.  M,  Ins, 
Co,,  61  N.  Y.  594;  Priebe  v.  K,  B,  Co,,  77  X.  Y.  597;  Car- 
roll V.  C,  O,  Ins,  Co,,  40  Barb.  292 ;  Post  v.  A,  Lis,  Co,,  43 
Barb.  351 ;  Pitney  v.  G,  F,  Ins,  Co,,  65  N.  Y.  6 ;  Ruggles 
V.  A,  C,  Ins.  Co,,  114  X.  Y.  415.) 

Parker,  Ch.  J.  We  are  agreed  that  the  verdict  of  the 
jury  establishes  that  on  the  30tli  day  of  December,  1893, 
defendant's  agent  .Hobart  had  a  conversation  with  Colonel 
Hicks,  plaintiffs  assignor,  the  legal  effect  of  which  was  to 
create  a  contract  of  present  insurance  in  the  sum  of  $2,500.00 
upon  property  of  Colonel  Hicks,  which  was  consumed  l)y  fire 
two  days  later.  The  agreement  that  the  contract  was  one  of 
present  insurance  accords  with  the  allegations  of  tlie  com- 
plaint, the  theory  of  tlie  counsel  as  shown  by  their  method  of 
trial  and  the  charge  of  the  court.  That  position  cannot  be 
attacked  from  any  source,  for  either  that  which  was  said  oper- 
ated to  create  a  contract  of  present  insurance,  or  else  no  con- 
tract was  ever  made  binding  upon  tlie  defendant.  The 
evidence  tended  to  show  a  contract  to  insure,  and  nothing 
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else.  It  is  not  pretended  that  a  contract  of  any  kind  between 
these  parties  was  made  after  the  conversation  of  December 
30th.  The  jury  have  found  that  the  defendants  agent  said 
to  Hicks,  after  a  general  discussion  on  the  subject  of  insuring 
the  property,  "you  are  insured  from  noon  on  the  30th  day  of 
December,  1893,  to  noon  of  December  30th,  1894."  The 
legal  eflEect  of  this  answer  to  the  application  for  insurance 
made  by  Col.  Hicks  was  to  create  a  complete,  binding  agree- 
ment for  insurance  for  the  period  named,  upon  which  he  was 
entitled  to  recover  for  the  damages  sustained  by  the  fire  had 
he  made  performance,  on  his  part.  {Ruggles  v.  American 
Central  Ins.  Co,  of  St.  Louis^  114  N.  Y.  415.)  This  contract 
of  insurance,  although  verbal,  embraced  within  it  the  pro- 
visions of  the  standard  policy  of  fire  insurance,  which  the 
legislature  in  its  wisdom  formulated  for  the  protection  of  both 
ins!ired  and  insurer.  It  is  usual  for  the  company  to  issue  a 
policy  of  insurance  evidencing  the  contract  between  the  par- 
ties ;  but  the  policy  accomplishes  nothing  more  than  that,  for 
when  the  contract  is  entered  into  between  the  agent  and  the 
owner,  whether  the  binder  be  verbal  or  in  writing,  it  includes 
within  it  the  standard  form  of  policy  and  the  contract  is  a 
completed  one.  {Ruggles  Case^  supra  /  Lipman  v.  N.  F,  Ins, 
Co.,  121  N.  Y.  454;  KareUen  v.  Sun  Fire  Office,  122  N.  Y. 
545  ;  Underwood  v.  Greenwich  Ins.  Co.,  161  N.  Y.  413.)  In 
the  three  cases  last  cited  the  binder  liad  been  reduced  to  writing ; 
but  there  is  no  distinction  whatever  in  principle  between  those 
cases  and  the  one  at  bar,,  for  in  each  there  is  a  binding  con- 
tract to  insure,  and  necessarily  according  to  the  only  form  of 
insurance  contract  authorized  by  the  laws  of  tins  state.  The 
law  reads  into  the  contract  the  standard  policy,  whether  it  be 
referred  to  in  tenns  or  not.  In  Lipman^ 8  Case  {supra)  Judge 
Andrews,  in  speaking  of  the  construction  to  be  put  upon  the 
binding  slip  issued  in  that  case,  said :  "  The  construction  is, 
we  think,  the  same  as.  though  it  had  expressed  that  the  pres- 
ent insurance  was  under  the  terms  of  the  usual  policy  of  the 
company  to  be  thereafter  delivered."  And  in  Karelsen^s 
case  the  court  said  :  "  While  the  binding  slip  contained  none 
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of  the  conditions  usually  found  in  insurance  policies,  the 
contract  evidenced  by  it  was  the  ordinary  policy  of  insur- 
ance issued  by  the  company.  So  that,  in  any  construction  of 
the  contract,  it  mast  be  regarded  as  though  it  had  expressed 
that  the  present  insurance  was  under  the  terms  of  the 
usual  policy  of  the  company  to  be  thereafter  delivered."  So 
that  all  this  plaintiff  had  to  do  in  order  to  recover  in  this 
action,  aside  from  showing  a  loss  by  fire  and  compliance 
on  her  part  with  the  conditions  of  the  contract,  was  to 
prove  the  making  of  the  contract.  Tliis  was  accomplished 
by  proving  the  conversation  between  her  assignor  and  the 
agent ;  for  the  conversation  disclosed  the  sum  for  which  the 
property  was  to  be  insured,  the  amount  of  premiums  and  the 
period  of  insurance,  and  the  statute  provided  for  all  of  the 
other  conditions  of  the  contract  of  insurance.  Neither  party 
to  it  had  the  right  to  add  to,  or  take  from,  the  requirements 
of  the  legislature  in  that  regard.  The  making  of  the  con- 
tract the  plaintiflf  proved  to  the  satisfaction  of  the  jury,  and 
she  did  not  attempt  to  prove  anything  more.  This  the  trial 
court,  as  well  as  the  counsel,  understood,  and  the  case  was 
tried  upon  that  theory.  It  has  been  discovered  in  this  court, 
however,  that  the  judgment  against  the  defendant  cannot  be 
sustained  if  this  action  be  now  treated  in  accordance  with  the 
theory  that  induced  its  commencement  and  upon  which  it  was 
tried,  namely,  that  the  plaintiff's  assignor  made  a  valid  con- 
tract of  insurance  with  the  defendant  by  virtue  of  which  this 
plaintiff,  as  assignee,  is  entitled  to  recover  to  the  extent  pro- 
vided for  by  the  policy  for  the  damages  sustained  by  her 
through  the  destruction  by  lire  of  the  building  insured.  The 
error  which  calls  for  a  reversal  of  the  judgment,  if  this  be 
treated  as  an  action  on  the  contract,  lies  in  the  trial  court's 
charge  to  the  jury,  in  effect,  that,  as  matter  of  law,  it  was  not 
necessary  for  the  insured  to  present  to  the  defendant  proofs 
of  loss  in  accordance  with  the  requirements  of  the  standard 
policy.  To  avoid  this  result  it  is  proposed  in  the  dissenting 
opinions  not  only  to  set  at  naught  the  many  decisions  of  this 
court,  holding  that  on  an  appeal  a  case  must  be  disposed  of 
37 
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upon  the  theory  upon  which  it  was  tried  {Snider  v.  Snider^ 
160  N.  Y.  151 ;  Stephens  v.  Meriden  BHtcurmia  Co.,  160  K  T. 
178 ;  People  ex  rel.  Warschauer  v.  Dalton^  159  K  T.  235 ; 
Drucker  v.  Mcmhattcm  Ry.  Go.j  106  N.  T.  157;  Baird  v. 
Mayor,  etc.^  96  N.  Y.  567),  but,  also,  to  decide  that  growing 
out  of  this  contract  the  plaintiff  had  another  cause  of  action, 
the  maintenance  of  which  did  not  require  the  service  of  proofs 
of  loss.  Hence,  it  is  claimed  that,  by  treating  the  case  as  hav- 
ing been  tried  upon  that  theory,  the  court  may  avoid  reversing 
the  judgment,  for  in  such  a  case  it  would  have  been  unneces- 
sary to  charge  that  the  service  of  proofs  of  loss  was  essential 
to  recovery.  This  newly-discovered  cause  of  action  is  said  to 
spring  out  of  the  promise  made  at  the  time  the  contract  was 
entered  into,  that  the  defeadant  would  deliver  to  the  insured 
evidence  of  the  contract  in  the  shape  of  a  policy  of  insurance. 
The  contract  was  completed  at  the  moment  the  agent  said, 
"  you  are  insured  from  noon  on  the  30th  day  of  December, 
1893,  to  noon  on  the  30th  day  of  December,  1894  "  {Buggies 
V.  Amer.  C,  Ins.  Co,,  supra),  and  it  is  agreed  by  every  mem- 
ber of  this  court  that  the  defendant  is  liable  to  the  plaintiff  on 
the  contract  thus  made  in  the  full  amount  of  the  policy,  if 
the  damage  was  sustained  in  the  manner  referred  to  in  the 
policy,  and  plaintiff  performed  the  conditions  imposed  upon 
him  by  it.  But  it  is  said  that  he  may  recover  either  on  the 
contract,  or,  instead,  if  he  elects,  on  the  ground  that  the 
defendant  failed  to  deliver  to  him  written  evidence  of  the 
contract,  i,  e.,  a  policy  of  insurance. 

If  the  case  were  one  where  the  written  evidence  of  the 
contract  had  to  come  into  the  possession  of  the  plaintiff  before 
recovery  could  be  had  thereon,  then  it  is  true  that  an  action 
in  equity  might  be  brought,  praying  for  a  delivery  of  the 
policy  that  the  defendant  withheld,  and  further  demanding 
that  upon  the  policy  delivered  in  pursuance  of  the  decree  the 
plaintiff  should  have  judgment  in  the  amount  specified  in  the 
policy  for  her  damages  by  fire,  and  even  then  the  plaintiff  would 
have  to  abide  by  the  terms  of  the  policy,  delivery  of  which 
the  judgment  should  decree.     But  that  is  not  this  case  at  alL 
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To  enable  her  to  recover  it  was  not  necessary  for  this  plaintiff 
to  have  physical  possession  of  the  policy  which  the  agent 
promised  to  give  her  assignor.  {Rugglea  Caae^  sujyra,)  Her 
action  was  not  founded  upon  a  policy,  but  upon  the  contract 
of  insurance  made  upon  the  30th  day  of  December,  which,  as 
both  parties  agreed,  was  to  begin  at  noon  on  that  day,  no 
matter  when  the  policy,  which  the  parties  intended  should 
furnish  evidence  of  the  contract,  should  be  delivered.  The 
action  was  brought,  tried  and  decided  upon  that  theory,  and 
no  one  disputes  that  the  judgment  could  in  this  court  stand 
upon  that  theory  had  the  trial  court  charged  the  jury  cor- 
rectly in  relation  to  the  necessity  of  serving  proofs  of  loss. 
It  is  apparent,  therefore,  that  the  plaintiff  sustained  no  dam- 
age by  reason  of  the  defendant's  failure  to  furnish  her  assignor 
with  written  evidence  of  the  contract.  Had  the  promise  been 
kept,  the  plaintiff  might  not  have  been  obliged  to  call  her 
assignor  to  prove  the  contract,  thus  subjecting  liim,  as  it 
turned  out,  to  be  confronted  with  impeaching  testimony  ;  but 
neither  the  plaintiff  nor  her  assignor  was  otherwise  damaged, 
for  he  found  no  difficulty  in  proving  a  contract  to  the  satis- 
faction of  the  jury.  The  possession  of  the  promised  policy, 
therefore,  would  have  been  a  convenience  possibly,  but  noth- 
ing more. 

Plainly,  therefore,  it  is  not  true  that  the  plaintiff  suffered 
damage  in  the  amount  of  the  contract  of  insurance  by  reason 
of  the  failure  of  the  defendant  to  deliver  a  policy  reciting  the 
terms  of  the  contract  entered  into,  and  hence  the  judgment 
cannot  be  affirmed  on  the  ground  that  the  plaintiff  sustained 
damages  in  the  sum  of  $2,500.00,  because  the  defendant  omit- 
ted to  deliver  a  policy.  Nor  do  I  think  that  a  sound  public 
policy  would  sanction  the  creation  of  such  a  precedent  even  if 
a  legal  principle  could  be*  found  upon  which  to  rest  it. 

The  legislature  of  the  state  of  New  York  has  prescribed  a 
standard  form  of  policy  for  the  protection  of  both  insurer  and 
insured.  It  contains  provisions  specially  protecting  the 
insured  from  harsh  methods  by  insurance  companies.  On 
the  other  hand,  it  provides  that  which  experience  has  shown  to 
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be  necessary  in  order  to  protect  insurance  companies  from 
being  victimized  through  fraud,  and  among  the  conditions 
wliich  the  legislature  in  its  wisdom  has  caused  to  be  incorpo- 
rated into  the  standard  policy  is  one  making  it  necessary  that 
the  insurer  shall  have  immediate  notice  of  the  facts  and  cir- 
cumstances of  the  fire;  another  that  within  sixty  days  the 
owner  shall  present  proofs  of  loss,  duly  verified,  in  which  shall 
be  stated  the  circumstances  of  the  fire  and  the  value  of  the 
property  destroyed  and  various  other  things  which  it  is  deemed 
important  that  insurance  companies  should  know  before  being 
called  upon  to  adjust  a  I6ss;  still  another  provides  that  no 
local  agent  shall  have  the  power  to  waive  any  of  these  written 
conditions,  except  by  a  writing.  It  is  unnecessary  to  present 
the  reasons  which  induced  the  legislature  to  require  these  con- 
ditions precedent  to  a  recovery  upon  a  policy  of  insumnce;  it 
is  suflScient  for  our  purpose  that  the  legislature  declared  that 
it  should  be  so,  and  we  should  see  to  it  that  the  gen- 
eral trend  of  our  decisions  is  towards  the  enforcement 
of  the  legislative  command  instead  of  its  nulUfication. 
This  plaintiff  had  the  right,  as  it  is  conceded  on  all 
hands,  to  recover  on  the  contract  of  insurance  which  her 
assignor  made  with  the  defendant's  agent,  whether  a  policy 
was  subsequently  delivered  to  him  or  not ;  but  as  the  standard 
policy  was  necessarily  a  part  of  the  contract,  he  should  be 
required  to  comply  with  the  conditions  of  that  policy  and 
give  notice  of  the  facts  and  circumstances  of  the  fire  and 
present  proofs  of  loss  duly  verified.  The  view  taken  by 
some  of  my  brethren,  however,  is  that  it  was  unnecessary  to 
give  notice  of  the  fire  and  present  proofs  of  loss  within  sixty 
days,  or  at  any  other  time,  because,  it  is  said,  such  an  action 
need  not  be  treated  as  on  a  contract  of  insurance,  but  on  a 
contract  to  give  a  policy,  which  has  not  been  carried  out,  and, 
therefore,  prior  to  beginning  suit,  which  may  be  done  at  any 
time  within  six  years  instead  of  one  year,  as  provided  in  the 
standard  policy,  the  insured  has  nothing  whatever  to  do  when 
he  sustains  a  loss  by  fire  but  lie  by  until,  as  in  this  case,  sev- 
eral months  have  passed,  or,  in  some  other  case,  until  years 
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have  gone  by,  without  giving  the  company  notice  of  the  fire 
or  any  proofs  of  loss  whatever ;  he  may  then  bring  a  suit 
claiming  that  two  days,  or  less  or  more,  before  the  fire,  the 
defendant's  local  agent,  without  receiving  any  premium, 
agreed  to,  but  did  not,  issue  a  policy,  for  which  defendant  is 
liable  to  plainti£E  in  the  amount  of  the  sum  for  which  it  was 
agreed  that  the  policy  should  issue.  If  such  a  procedure 
should  be  sanctioned  by  this  court,  then  might  an  insurance 
company  be  mulcted  in  damages  without  having  had  an  oppor- 
tunity to  investigate  promptly  the  origin  of  the  lire  and  the 
value  of  the  thing  destroyed,  and  thus  would  the  door  be 
opened  wide  for  the  perpetration  of  fraud. 

It  is  said  that  if  the  foregoing  argument  seems  not  to  be 
defective  upon  its  mere  reading,  it  is  nevertheless  so  because  it 
leaves  out  of  consideration  the  decisions  of  this  court  in  £^lli8 
v.  Albany  City  Fire  Insurance  Co.  (50  N.  Y.  402) ;  Angell 
V.  Hartford  Fire  Insurance  Co.  (59  N.  Y.  171) ;  Van  Loan 
V.  Farmer^  Mutual  Fire  Insurance  Assn.  (90  N.  Y.  280). 
But  the  situation  which  those  cases  were  designed  to  meet  no 
longer  exists.  During  the  period  of  time  in  which  they  and 
others  were  decided,  and  down  to  the  year  1886,  each  insur- 
ance company  was  at  liberty  to  insert  such  provisions  in  the 
policy  of  insurance  issued  by  it  as  it  deemed  best.  The  result 
was  that  there  was  no  uniformity  in  policies  of  insurance,  and 
when  loss  by  fire  occurred,  prior  to  a  delivery  of  the  policy,  it 
became  necessary  for  the  assured  to  secure  possession  of  the 
policy,  either  by  its  voluntary  delivery  to  him  by  the  oflScers 
of  the  company,  or  in  pursuance  of  a  decree  in  a  suit  in  equity 
for  specific  performance;  thereon  he  could  found  a  judg- 
ment for  the  damages  sustained  by  the  fire,  or  he  was 
allowed  to  recover  the  damages  sustained  for  a  breach  of  the 
contract,  which  was  treated  as  a  contract  for  the  delivery  of  a 
policy.  The  last  one  of  the  cases  cited  was  decided  in  1882 ; 
four  years  later  the  legislature,  by  chapter  488  of  the  Laws 
"of  1886,  enacted  and  provided  for  a  uniform  policy  of  fire 
insurance,  to  be  made  and  issued  in  this  state,  by  all  insur- 
ance companies  taking  fire  iisks  on  property  within  this  state, 
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to  be  kuown  and  designated  as  the  "  Standard  Fire  Insurance 
Policy  of  the  State  of  New  York."  Upon  the  passage  of 
this  important  legislation  the  policy  of  insurance  was  no  longer 
of  special  moment  except  as  evidence  that  a  contract  to  insure 
had  been  made ;  for  it  was  no  longer  competent  for  the  parties 
to  incorporate  into  the  policy  any  provisions  whatever,  outside 
of  those  embraced  within  the  terms  of  the  standard  policy, 
and  thereafter  the  contract  to  insure  was  by  common  consent 
of  the  profession  and  the  courts  scientitically  treated  as  a  con- 
tract of  insurance,  and  not,  as  formerly,  a  contract  to  issue  a 
policy,  as  an  examination  of  the  authorities  in  this  court  from 
the  Rugglee  case  down  will  show. 

It  is  suggested  that  an  affirmance  of  the  judgment  might 
also  be  placed  on  the  ground  that  while  the  action  was  brought 
upon  the  contract  of  insurance,  it  was  made  to  appear  upon 
the  trial  that  the  defendant  by  its  conduct  waived  service  of 
proofs  of  loss  and,  hence,  that  it  was  not  error  for  the  court 
to  charge  in  eflfect  that  the  plaintiff  could  recover  without 
showing  that  slie  had  complied  with  the  terms  of  the  contract 
ifn  that  respect.  If  the  defendant  had  by  its  conduct  rendered 
unnecessary  the  service  of  proofs  of  loss  the  contention  would, 
of  course,  be  well  founded.  But  it  had  to  do  something  in 
order  to  lose  the  benefit  of  the  stipulations  in  its  contract. 
At  the  outset  it  should  be  said  that  the  defendant  or  its  officers 
never  did  anything  whatever  until  after  this  action  was  com- 
menced. Neither  the  plaintiff  nor  her  assignor,  so  far  as  this 
record  discloses,  ever  addressed  any  letter  or  other  communica- 
tion to  the  defendant  or  any  of  its  officers  prior  to  the  com- 
mencement of  this  action.  What  then  is  the  alleged  waiver 
founded  upon  ?  Why  upon  the  action  of  the  local  agent  who 
made  the  contract  of  insurance  in  denying  that  he  ever  made 
such  a  contract.  An  unstable  and  worthless  foundation  surely 
in  view  of  the  fact  that  under  the  standard  policy  an  agent  is 
without  power  to  waive  any  of  the  conditions,  as  this  court 
has  time  and  again  held.  ( Vcm  Allen  v.  Fanners^  Joint  Stock 
Ins,  Co,^  64  N.  Y.  469  ;  Quintan  v.  Providence  Washhigton 
Ins.  Co,^  133  N.  Y.  356  ;  Bush  v.  Westchester  Fire  Ins,  Co.^ 
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63  N.  Y.  531 ;  De  Grove  v.  Metropolitan  Ins.  Co,,  61  N.  Y. 
694.)  While  it  is  conceded  that  the  local  agent  had  no  power 
in  such  a  case  to  waive  the  condition  regarding  proofs  of  loss, 
yet  it  is  contended  that  he  did  in  fact  waive  it  by  omitting  to 
deliver  the  policy  when  called  for  by  the  owner  of  the  build- 
ing after  the  fire,  and  by  denying  that  he  had  ever  made  a 
contract  to  insure.  Stating  the  contention  in  other  words,  it 
is  that  if  the  agent  had  tried  to  waive  the  conditions  of  the 
policy  and  had  promised  to  do  so.  he  could  not  have  accom- 
plished it,  but  that  by  omitting  either  to  do  or  to  say  a  par- 
ticular thing  he  did  waive  the  condition,  which  is  to  say  that 
an  express  waiver  would  not  be  effectual,  but  an  implied  one 
would. 

As  the  statement  of  the  proposition  seems  to  furnish  the 
answer  to  it,  I  pass  on  to  such  of  the  defendant's  acts  as  are 
relied  upon  to  constitute  a  waiver.  It  is  not  pretended  that 
prior  to  the  commencement  of  this  action  the  plaintiff  or  her 
assignor  ever  notified  the  defendant  company  that  she  claimed 
that  the  company  had  insured  the  burned  building,  so  there  is 
nothing  before  action  brought  upon  which  to  base  a  claim  that 
the  defendant  waived  proofs  of  loss.  But  it  is  said  that  when 
the  suit  w^  brought  and  the  defendant  by  its  answer  denied  the 
allegations  of  the  complaint,  it  in  some  way  made  good  the 
attempted  waiver  of  the  agent,  although  it  was  absolutely  void 
before.  The  answer  is  that  if  the  plaintiff  had  not  a  compiete 
cause  of  action  against  the  defendant  when  the  summons  was 
served,  no  obstacles  have  been  removed  from  her  path  by  the 
denials  in  the  defendant's  answer  of  the  allegations  of  her 
complaint.  If  a  party  has  not  a  good  cause  of  action  before 
commencing  suit,  it  is  safe  to  say  that  he  will  not  get  one  by 
an  answer  of  the  defendant  which  contents  itself  with  denying 
the  existence  of  the  facts  alleged  in  the  complaint.  It  is 
plain,  therefore,  that  the  plaintiff  is  without  a  basis  for'  a 
recovery  upon  this  cause  of  action,  if  a  new  trial  be  granted, 
because  neither  she  nor  her  father,  the  assignor,  have  pre- 
sented to  the  defendant  any  proofs  of  loss,  nor  was  service 
of  proofs  of  loss  waived  by  the  defendant ;  and  while  such  a 
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result  may  or  may  not  be  in  the  interest  of  justice,  in  this 
particular  case  there  can  be  no  doubt  that  tlie  measure  of 
injustice  done,  if  any,  will  be  far  less  than  would  necessarily 
ensue  from  a  decision  putting  a  premium  upon  insurance 
obtained  without  a  policy,  by  making  it  possible  to  recover  for 
the  damages  sustained  through  a  fire,  by  an  action  commenced 
at  any  time  before  the  six  years'  Statute  of  Limitations  shall 
have  run,  and  that  too  without  giving  the  company  notice  of 
the  tire  or  serving  it  with  proofs  of  the  loss,  thereby  prevent- 
ing it  from  being  able  to  inquire  about  the  facts  and  circum- 
stances attending  the  fire  until  months  or  years  after  the 
happening  of  it.  This  would  in  many  cases  effectually  pre- 
vent the  company  from  acquiring  any  information  whatever. 

It  follows,  if  the  views  expressed  be  sound,  that  the  action 
is  upon  a  contract  of  insurance  and  not  one  for  damages 
resulting  from  a  failure  to  deliver  a  policy,  and,  hence,  that 
proofs  of  loss  were  necessary  in  the  absence  of  a  waiver 
thereof  by  the  defendant,  of  which  there  is  no  proof,  and  the 
failure  to  so  charge  was  error,  calling  for  a  reversal  of  the 
judgment. 

The  judgment  should  be  reversed. 

Landon,  J.  (dissenting).  We  have  no  jurisdiction  to  inquire 
whether  there  was  any  evidence  tending  to  support  the  ver- 
dict, but  must  limit  our  review  to  the  alleged  errors  of  law 
which,  if  found  to  be  well  assigned,  may  possibly  have  misled 
the  jury. 

The  complaint  may  be  construed  as  seeking  either  a  recovery 
of  damages  for  the  breach  of  a  contract  to  issue  a  policy  of 
insurance,  or  to  enforce  its  delivery  and  to  recover  thereon  as 
if  actually  delivered.  Two  questions  of  law  are  presented  by 
the  defendant's  exceptions;  one  respecting  the  omission  to 
serve  proofs  of  loss,  and  the  other,  the  exclusion  of  evidence. 

The  following  facts  were  established  by  the  verdict :  On 
the  30th  of  December,  1893,  George  C.  Hicks,  the  plaintiff's 
assignor,  was  the  owner  of  a  malt  house  in  the  village  of 
Seneca  Falls,  upon  which  was  other  insurance.     He  applied 
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on  the  evening  of  tliat  day  to  Melmoth  Hobart,  who  was  the 
local  agent  of  several  insurance  companies,  including  the 
defendant.  He  was  authorized  by  tlie  defendant  to  make 
agreements  for  policies  of  insurance  and  to  issue  policies 
therefor  of  the  form  of  the  standard  policy  of  the  state  of  New 
York.  He  was  furnished  by  the  defendant  with  blanks  for 
the  purpose,  which  he  was  authorized  to  fill,  and,  by  counter- 
signing and  delivering,  to  make  completed  obligations  of  the 
defendant.  Hobart  agreed  to  issue  to  Hicks  two  policies  of 
insurance  upon  the  malt  house,  each  for  $2,500,  one  by  the 
defendant  and  the  other  by  a  Westchester  company,  each  for 
one  year  from  noon  of  that  day,  for  the  premium  of  $31.25 
for  each  policy.  Hicks  offered  to  pay  the  premiums  then, 
but  Hobart  said  that  he  need  not  do  so  until  he  should  deliver 
him  the  policies,  which  he  would  not  do  that  evening,  as  he 
wished  to  see  a  policy  issued  upon  the  malt  house  by  the 
agent  of  the  other  companies,  in  order  to  make  his  descrip- 
tion of  the  property  identical  with  that  in  the  other  policies, 
but  would  attend  to  the  matter  the  next  day.  He  then  said 
to  Hicks,  "  You  are  insured  from  noon  on  the  30th  day  of 
December,  1893,  to  noon  on  the  30th  day  of  December,  1894." 
The  next  day  was  Sunday,  and  Monday  following  was  a  holi- 
day, and  Hobart  did  not  make  out  the  policies.  Early  in  the 
morning  of  Tuesday,  January  2,  1894,  tlie  malt  house  was 
destroyed  by  fire.  The  loss  was  great  enough  to  equal  the 
amount  of  all  the  other  insurance  and  that  here  in  question. 
The  day  after  the  tire  Hicks  tendered  to  Hobart  the  pre- 
miums and  demanded  the  policies.  Hobart  refused  to  take 
the  tender,  and  also  refused  to  issue  the  policies.  Hicks  also 
demanded  blank  proofs  of  loss.  Hobart  refused  to  give  him 
any,  saying  that  he  would  not  say  whether  he  would  receive 
the  money  for  the  premium  or  refuse  it;  that  he  had  no 
blank  proofs  of  loss ;  that  ho  could  do  nothing  about  the  mat- 
ter;  that  he  had  written  to  his  companies,  and  that,  upon  get- 
ting notice  from  them,  he  would  let  Hicks  know ;  that  he 
could  give  no  definite  answer  in  reference  to  the  policies  until 
he  heard  from  his  companies.  Hicks  then  said,  "  We  may 
38 
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teke  it  as  conclusive  that  you  will  not  receive  the  money," 
and  Hobart  made  no  reply.  No  further  communication  took 
place.  No  proofs  of  loss  were  served.  This  action  was 
brought  seven  months  after  the  fire.  The  oral  contract  was 
complete  in  all  its  details,  and  Hicks  was  entitled  to  the  policy. 
{FUis  V.  Albany  City  Fire  Ins.  Co.,  50  N.  Y.  402;  AngeU 
V.  Hartford  Fire  Ins.  Co.y  59  N.  Y.  171;  Vam,  Loan  v. 
Farmers'  M.  Fire  Ins.  Assn.,  90  N.  Y.  281 ;  Ruggles  v.  Am. 
Cent  Ins.  Co.,  114  N.*Y.  415.) 

The  standard  policy  of  the  state  of  New  York,  which  was 
the  form  of  policy  the  defendant  agreed  to  issue,  requires  the 
insured  to  furnish  the  insurer  proofs  of  loss  within  sixty  days 
of  the  fire.  The  court  charged  the  jury :  "  I  charge  you,  as  a 
matter  of  law,  if  you  find  from  the  evidence  that  a  contract 
was  made  to  issue  a  policy,  and  when  Mr.  Hicks  called  upon 
the  agent  and  tendered  him  $62.50  and  demanded  his  insur- 
ance policy,  the  agent  refused  to  give  it  to  him  or  to  pay  the 
loss,  upon  the  ground  that  the  company  was  not  liable,  because 
it  had  not  agreed  to  issue  a  policy,  then  that  was  a  waiver  of 
proofs  of  loss  on  the  part  of  the  insurance  company."  To 
this  the  counsel  for  the  defendant  excepted,  whereupon  the 
court  said,  "  That  if  the  agent  claimed  that  tlie  contract  was 
not  made,  it  was  not  necessary  for  the  plaintiff  or  Mr.  Hicks 
to  furnish  any  proofs  of  loss."  To  this  the  defendant  excepted, 
and  asked  the  court  to  charge  the  jury  that  Hobart,  as  the 
local  agent  of  the  defendant,  had  no  power  to  waive  the  con- 
dition of  the  contract  of  insurance  requiring  proofs  oi  loss. 
The  court  refused  and  defendant's  counsel  excepted.  The 
standard  policy  provides  that  no  agent  of  the  company  shall 
have  power  to  waive  any  provision  or  condition  of  the  policy, 
except  such  as  by  the  terms  of  the  policy  may  be  the  subject 
of  agreement  indorsed  upon  or  Added  to  it,  and  in  every  such 
case  the  waiver  must  be  in  writing,  indorsed  upon  or  annexed 
to  the  policy. 

Treating  the  case  as  if  under  the  policy,  Hobart  had  no 
power  to  waive  the  proofs  of  loss.  (  Yan  Alien  v.  Farmer^ 
J.  S.  Ins.  Co.,  64  N.  Y.  469 ;  Qui/nlan  v.  Prov.  Wash.  Ins.  Co.^ 
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133  N.  T.  356 ;  Bush  v.  Westcheste?*  Fire  Ins.  Co.,  63  N.  Y. 
531.)  It  does  not  follow,  however,  that  this  is  a  reversible 
error.  If  the  action  were  solely  to  enforce  the  delivery  of  the 
policy  and  to  recover  thereon  as  if  actually  delivered,  then 
service  of  proofs  of  loss  would  be  necessary,  since  in  such  case 
the  rights  of  the  insured  woitld  depend  upon  his  performance 
of  the  conditions  expressed  in  the  policy  as  precedent  to  his 
right  of  recovery.  {De  Grove  v.  Jfetrop.  Ins.  Co.,  61  N.  Y. 
594.)  The  same  would  be  true  if  the  action  were  to  recover 
upon  an  agreement  for  temporary  insurance  intermediate  the 
application  for  it,  and  the  decision  of  the  insurance  company, 
whether  it  will  issue  a  policy,  as  in  the  cases  of  "  binding 
slips."  {Lipmmb  v.  Niagara  Fire  Ins.  Co.,  121  N.  Y.  454 ; 
Karelsm  v.  Sun  Fire  Office,  122  N.  Y.  545.)  In  the  two 
cases  last  cited  the  insurance  company  did  not  repudiate  the 
binding  slip,  but  claimed  to  have  canceled  the  contract  accord- 
ing to  its  terms.  Recovery  was  sought  vix  each  case  under  the 
contract,  and  not  because  the  agreement  to  make  it  was  repu- 
diated. In  the  case  of  a  binding  slip  the  insured  has  his 
written  contract ;  in  the  case  of  an  oral  contract  he  must  show 
his  right  to  one.  In  the  one  case  the  contract  speaks  for  itself, 
and  the  action  is  upon  the  contract,  which  for  the  time  being 
is  the  policy.  In  the  other  case  the  action  may  be  upon  the 
oral  contract,  but  when  the  making  of  the  contract  is  denied 
and  performance  by  the  company,  therefore,  refused,  the 
action  may  be  for  damages  for  the  breach  of  the  contract  to 
deliver  the  policy  as  of  the  date  orally  agreed  upon.  The 
right  to  the  policy  is  not  affected  by  the  fire.  {Ins.  Co.  v. 
Colt,  20  Wall.  560 ;  Lightbody  v.  North  Am.  Ins.  Co.,  23 
Wend.  18.) 

We  may  regard  this  action  as  one  for  the  recovery  of  dam- 
ages consequent  upon  the  breach  by  the  defendant  of  its  con- 
tract to  issue  and  deliver  the  policy,  which,  if  delivered,  would 
have  enabled  the  plaintiff,  by  complying  with  its  conditions, 
to  secure  indemnity  for  his  loss.  If  the  defendant  repudiated 
the  contract  to  issue  the  policy,  it  repudiated  its  conditions, 
and,  therefore,  cannot,  without  showing  that  it  retracted  its 
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repudiation,  insist  upon  the  subsequent  performance  by  the 
insured  of  any  one  of  them  as  a  condition  precedent  to  his 
recovery  of  the  damages  accruing  to  him  then  or  thereafter  by 
the  completed  breach  itself.  The  defendant  did  not  retract 
the  repudiation  of  the  contract,  but  by  its  answer  repeated  and 
confirmed  it.  {Shaw  v.  Republic  Life  Ins,  Co,^  69  N.  Y. 
286;  Knickerbocker  Life  Ins.  Co.  v.  Pendleton^  112  U.  S. 
696 ;  Meyer  v.  Knickerbocker  Life  Ins,  Go.y  73  N.  Y.  516 ; 
Robinson  v.  Frank^  107  N.  Y.  655 ;  Tayloe  v.  Merchants 
Fire  Ins.  Co.,  9  How.  [U.  S.]  390 ;  Post  v.  ^tm.a  Ins.  Co., 
43  Barb.  351.) 

It  would  be  a  useless  act  for  the  plaintiff  to  serve  proofs  of 
loss  in  order  to  charge  the  defendant  with  liability  under  a 
contract  which  it  repudiated  altogether,  and  to  hold  otherwise 
would  be  to  absolve  the  offender  and  punish  its  victim.  As 
the  plaintiff  did  not  commence  this  action  until  after  seven 
months  after  the  fire,  no  question  arises  whether  the  action 
for  full  damages  could  accrue  upon  the  breach  earlier  than 
under  the  contract. 

If  we  treat  the  case  as  if  the  policy  had  been  issued,  it  was 
not  within  Hobart's  power  thereafter  to  waive  proofs  of  lose, 
because  his  power  was  limited  to  the  making  of  the  contract 
and  delivery  of  the  policy,  and  did  not  extend  to  a  subse- 
quent waiver  of  the  conditions  which  the  policy  imposed  upon 
Hicks.  But  as  his  power  was  complete  over  the  making  of 
the  contract  and  delivery  of  the  policy,  it  embraced  as  its 
necessary  incident  power  to  repudiate  the  oral  contract  and 
thereupon  to  refuse  delivery  of  the  policy,  and  hence  his  repu- 
diation and  refusal,  if  made,  were  the  acts  of  the  defendant. 
In  Ellis  V.  Albcmy  Ins.  Co.  {supra)  the  court  not  only  so 
held,  but  also  considered  the  suggestion,  renewed  in  this  case, 
that  such  a  rule  would  enable  the  agent  to  perpetrate  a  fraud 
upon  the  company  by  making  preliminary  contracts,  when 
the  company  only  intended  to  be  bound  by  writing,  and 
answered  it  by  saying  that  that  was  no  reason  for  depriving 
third  persons  of  the  benefit  of  contracts  entered  into  with  tlie 
agent.     We  cannot  review  the  finding  that  the  defendant, 
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through  Hobart,  did  repudiate  the  contract  and  refuse  to  issue 
the  i>olicy. 

The  charge  of  the  court  placed  the  waiver  of  the  proofs  of 
loss  and  the  lack  of  necessity  to  furnish  them  upon  the  same 
iiuding  of  facts  by  the  jury.  The  court  was  wrong  as  to  the 
waiver  of  the  proofs,  if  plaintiff  had  no  right  of  recovery 
except  under  the  policy  ;  but  upon  the  same  facts  the  court 
was  right  in  saying,  if  the  agent  claimed  that  no  contract  was 
made,  they  were  not  necessary. 

As  the  jury  found  the  facts  which  made  the  service  of 
proofs  of  loss  unnecessary,  what  was  said  as  to  waiver  was 
unimportant,  and  not  reversible  error. 

It  is  said  that  the  plaintiff  sustained  no  damages  by  the 
defendant's  breach  of  its  contract  to  deliver  the  policy,  because 
she  had  her  remedy  upon  the  oral  contract  to  insure.  It  could 
be  said  with  equal  force  that  she  had  no  remedy  upon  the  oral 
contract  to  insure  because  she  had  her  remedy  for  damages. 
Obviously  she  could  stand  upon  all  the  causes  of  action  which 
the  facts  pleaded  permitted,  and  finally  avail  herself  of  the  one 
proved.  The  form  of  the  policy  is  fixed  by  statute,  but  that 
simply  affects  ease  of  proof,  and  not  the  remedy  upon  the 
proofs. 

It  was  a  disputed  question  of  fact  upon  the  trial  whether 
in  the  interview  between  Hobart  and  Hicks,  when  the  oral 
contract  was  made,  Hobart  agreed  to  place  one  policy  in  the 
defendant  company.  Hicks  affirmed  it,  and  Hobart  denied 
it,  and  testified  that  the  name  of  the  defendant  was  not  men- 
tioned. The  offer  of  his  further  testimony  to  the  effect  that 
he  had  received  instructions  from  the  defendant  not  to  insure 
the  plaintiff  was  excluded  by  the  court  upon  plaintiff^s  objec- 
tion. The  evidence  was  offered  in  corroboration  of  Hobart's 
testimony,  the  defendant's  theory  being  that  having  received 
such  instruction,  the  presumption  followed  that  Hobart 
obeyed  it,  and  that  the  deiendant  was  entitled  to  cast  this 
presumption  into  the  scale.  Hobart  did  not  communicate  the 
instruction  to  Hicks  and  thus  it  could  not  affect  him,  unless 
the  circumstance  in  its  nature  tended  to  support  Hobart,  or 
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to  discredit  Hicks.  That  Hobart  received  the  instruction  was 
immaterial  unless  he  obeyed  it.  That  is  not  proved  by  the 
instruction  itself,  nor  does  it  tend  to  prove  it. 

It  may  be  conceded,  as  the  learned  counsel  for  the  appellant 
insists,  with  the  support  of  authority,  that  the  presumption  is 
that  every  man,  in  his  private  and  oflScial  character,  does  his 
duty,  but  this  presumption  is  a  shield  from  attack  upon  the 
charge  of  violation  of  duty  —  not  a  weapon  of  offense.  If  his 
company  should  sue  Hobart  for  disobedience  to  its  instruc- 
tions he  could  rely  upon  this  presumption  until  the  contrary 
should  be  proved ;  but  if  he  should  sue  his  company  for  some 
promised  reward  of  obedience  the  presumption  would  not 
avail  him ;  much  less  can  it  be  used  as  afl5rmative  evidence 
against  a  third  person  dealing  at  arm's  length  against  both 
principal  and  agent. 

In  Fitzgerald  Y.  Dressier  (7  0.  B.  [K  S.]  374)  A.,  through 
a  broker,  sold  seed  to  C,  who,  through  the  same  broker, 
sold  the  seed,  at  an  advanced  price,  to  D.  D.  was  to  pay 
C.  before  C.  was  to  pay  A.  D.  sent  his  clerk  to  the  broker 
for  the  delivery  order,  and  the  broker  took  the  clerk  to 
A.,  who  gave  the  order  to  the  clerk  on  his  promise  that  D. 
would  pay  A.  A.  sued  D.  The  court  held  that  there  was 
no  presumption  that  the  clerk  told  D.  that  he  had  made  the 
promise.     The  case,  in  principle,  is  like  the  one  before  us. 

The  judgment  should  be  affirmed,  with  costs. 

"Werner,  J.  (dissenting).  It  seems  to  me  that  we  cannot  hold 
that  an  action  may  not  be  brought  for  the  breach  of  an  agree- 
ment to  insure  without  distinctly  overruling  Ellis  v.  AJhaiiy 
City  Fire  Insurance  Compajiy  (50  N.  Y.  402) ;  AngeU  v. 
Hartford  Fire  his.  Co.  (59  N.  Y.  171) ;  Van  Loan  v.  Fa/r7neri 
M.  F.  Ins.  Assn.  (90  K  Y.  281),  and  Post  v.  ^tna  Ins.  Co. 
(43  Barb.  351).  I  do  not  think  that  the  evidence  wholly  jus- 
tifies the  statement  that  the  action  was  clearly  tried  upon  the 
theory  of  an  executed  contract  of  insurance.  It  is  true  that 
the  complaint,  and  the  evidence  given  in  support  thereof,  were 
undoubtedly  appropriate  to  such  an  action ;  but  it  does  not 
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follow  that  they  were,  therefore,  not  appropriate  to  an  action 
for  damages  arising  ont  of  the  alleged  breach  of  the  contract 
to  insure.  It  frequently  happens  that  the  same  pleadings 
and  proofs  will  support  diiferent  causes  of  actions  which  are 
governed  by  inconsistent  legal  principles.  I  am  prepared  to 
agree  with  Chief  Judge  Pabkeb  in  holding  that  under  the 
law  providing  for  the  standard  policy  it  is  the  logical  rule  to 
decide  that  every  contract  for  insurance  made  with  an  author- 
ized agent,  whether  the  same  be  oral  or  written,  constitutes  a 
valid  contract  of  insurance  which  requires  nothing  to  com- 
plete it  except  the  written  evidence  of  its  terms  and  condi- 
tions. The  ct^ses  of  Lvpman  v.  N.  F.  Ins.  Co.  (121  N.  T. 
454);  Kwrdaen  v.  Sun  Fire  Office  (122  N.  T.  545),  and 
Underwood  v.  Greenwich  Ins.  Co.  (161  N.  Y.  413),  cited  by 
him,  clearly  demonstrate  that  this  is  the  more  recent  view  of 
our  court.  But  that  is  very  different  from  deciding  that, 
when  a  plaintiff  claims  that  a  contract  for  insurance  has  been 
made  and  broken,  and  a  defendant  insurance  company  denies 
that  any  such  contract  was  ever  made,  a  plaintiff  can  recover 
only  upon  the  theory  of  an  executed  and  completed  contract. 
Such  a  nile  would  result  in  exempting  insurance  companies 
from  the  application  of  one  of  the  most  familiar  principles  of 
the  law  of  contracts.  It  is  a  rule  of  universal  application  that 
when  a  party  to  a  contract  refuses  to  execute  it,  the  other 
party  thereto  may  treat  it  as  rescinded  and  sue  for  the  breach. 
(Beach  on  Modem  Law  of  Contracts,  sec.  788.)  In  such  a 
case  as  this  the  difference  in  the  character  of  the  action  is  one 
of  form  rattier  than  of  substance,  because  the  recovery  in 
,either  case  would  be  the  same.  But  let  us  assume  that  it  is 
now  the  established  law  that  a  party  claiming  under  an  oral 
or  a  written  memorandum  for  insurance  must  recover,  if  at 
all,  upon  the  terms  and  conditions  of  a  completed  policy  which 
are  to  be  read  into  his  tentative  contract.  It  is  conceded  that 
Hobart  was  the  duly  authorized  agent  of  the  defendant  for 
the  purpose  of  issuing  policies  of  insurance.  He  was  provided 
with  blanks  for  that  purpose,  which  needed  only  to  be  coun- 
tersigned by  him  to  make  them  executed  and  binding  contracts. 
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The  right  to  issue  poUcies  included  the  right  to  refuse  to  issue 
them.  Hobart's  agreement  to  issue  a  policy  was  the  act  of 
the  company.  Whose  act  was  Hobart's  refusal  to  issue  a 
policy  after  he  had  bound  the  company  by  his  agreement  to 
issue  one  ? 

To  my  mind  there  is  no  escape  from  the  conclusion  that  if 
he  acted  for  the  company  in  making  the  agreement,  he  acted 
in  the  same  capacity  in  breaking  it.  There  was  a  dispute  of 
testimony  as  to  whether  lie  ever  made  such  an  agreement  with 
plain tifiPs  assignor.  This  presented  a  question  of  fact  which 
the  jury  have  settled  in  favor  of  the  plaintiff.  If,  then,  we 
treat  tliis  as  an  action  upon  the  policy,  and  hold  the  defend- 
ant responsible  for  the  acts  of  Hobart,  what  is  the  effect  of 
such  acts?  The  answer  seems  obvious.  If  the  defendant, 
through  its  proper  officers,  had  issued  a  policy  of  insurance, 
and  after  a  loss  under  the  same,  had  denied  its  lia1)ility  on  the 
ground  that  it  never  made  any  such  contract,  it  would  be  a 
distinct  waiver  of  the  right  to  demand  proofs  of  loss.  {Shaw 
V.  Republic  Life  Ins.  Co,y  69  N.  Y.  286 ;  Stokes  v.  Mackay^ 
147  N.  T.  223 ;  People  v.  Empire  MuL  Life  Ins,  Co.^  92 
N.  Y.  105  ;  May  on  Insurance,  sec.'469  ;  Porter  on  Insurance 
[American  Notes  by  Darrach,  1889J,  star  page  194 ;  Richards 
on  Ins.  sec.  81 ;  Orattan  v.  Met  Life  Ins,  Co,^  80  N.  Y. 
281 ;  Payn  v.  Mutual  Relief  Society,  6  N.  Y.  S.  R.  365 ; 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton^  112  TJ.  S.  696; 
Brink  v.  Hanover  Fire  Ins.  Co.^  80  K  Y.  113.) 

Is  the  result  any  different  because  these  things  were  done 
by  an  agent  ?  As  we  have  seen,  this  agent  had  authority  to 
issue,  and,  therefore,  to  refuse  to  issue  policies.  His  agree- 
ment to  issue  a  policy  was  the  act  of  his  principal.  His 
refusal  to  issue  a  policy  after  he  had  agreed  to  do  so  falls 
within  the  same  category.  Under  these  circumstances  the 
refusal  of  the  agent  has  the  same  effect  as  though  it  had  Actu- 
ally been  made  by  the  principal.  Indeed,  for  the  purposes  of 
the  particular  act,  he  was  the  principal.  {Ooodwin  v.  Mass. 
Mut.  Life  Ins.  Co.,  73  N.  Y.  490-491.) 

But  it  is  suggested  that  the  policy  provides  that  no  agent 
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shall  have  power  to  waive  any  of  the  conditions  thereof.  This 
is  undoubtedly  true  after  a  policy  has  been  issued,  and  the 
iimited  powers  of  the  agent  are  spent.  But  in  the  case  before 
us,  the  acts  of  the  agent  were  within  the  scope  of  his  authority, 
for  until  the  policy  was  actually  issued  he  was  the  alter  ego 
of  the  defendant.  At  every  instant,  within  the  period  covered 
by  the  negotiations  between  Hobart  and  the  plaintiff's  assignor, 
the  former  was  acting  within  the  scope  of  his  authority.  As 
the  case  stands,  it  is  just  as  though  the  defendant  itself  had 
refused  to  issue  a  policy  after  it  had  agreed  to  do  so.  Under 
these  circumstances  the  plaintiff  and  her  assignor  were  not 
required  to  present  proofs  of  loss,  because  they  had  been 
absolved  from  this  duty  by  the  acts  of  the  defendant. 

If  these  views  are  adopted,  it  follows  that  the  charge  of  the 
trial  court  was  substantially  correct,  wherein  it  stated  that  it 
was  not  necessary  for  the  plaintiff  to  serve  proofs  of  loss ;  and 
by  the  same  rule  it  woulcj  seem  to  follow  that  the  instructions 
relating  to  the  waiver  by  Hobart  were  harmless  because  they 
were  immaterial. 

Gbay,  O'Beikn  and  Cullen,  JJ.,  concur  with  Pabker,  Ch. 
J.,  for  reversal.  Landon  and  Werner,  JJ.,  read  for  affirm- 
ance and  Haight,  J.,  concurs  with  Landon,  J. 

Judgment  reversed,  etc. 


The  "Washington  Life  Insubanob  Company,   Respondent, 
V.  Augustus  Clason,  Appellant,  Impleaded  with  Others. 

1.  Insurance  Law  — Loan  below  Statutory  Standard  Made  by  a 
Domestic  Insurance  Company  not  a  Defense  to  Mortgagor.  An 
offer  of  a  mortgagor  to  prove,  under  his  answer  In  foreclosure,  that  at  the 
time  the  mortgagee,  a  domestic  insurance  company,  made  him  the  loan  on 
his  premises  they  were  incumbered  and  were  not  worth  fifty  per  centum 
more  than  the  loan,  presents  no  defense  to  the  action,  although  the  Insur- 
ance Law  (L.  1892,  ch.  690,  §  13.  amd.  L.  1893,  ch.  112,  amd.  L.  1893,  ch. 
725,  §  16),  in  the  interest  of  policyholders,  prescribes  that  standard  for 
such  loans,  as  the  statute  does  not  expressly  prohibit  such  a  corporation 
from  investing  in  anything  except  insurance  stocks;  and  no  implica 
89 
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tion,  -that  an  investment  below  the  standard  is  prohibited  by  the  statute 
and  is,  therefore,  void,  should  be  imported  to  assist  the  borrower  to 
escape  payment. 

Washinffton  Life  Ins,  Co.  v.  Clason,  16  App.  Div.  484,  affirmed. 

(Argued  February  15,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  13,  1897,  aifirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Tenn. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  Laflin  KeUogg  and  Alfred  C.  Pette  for  appellant.  The 
bond  and  mortgage  in  suit  having  been  taken  in  direct  con- 
travention of  the  statutes  authorizing  loans  by  life  insurance 
companies,  are  void  and  no  recovery  can  be  had  thereon.  (L. 
1892,  ch.  690,  §§  16,  36 ;  Ay-not  v.  P.  <fe  E.  C.  Co.,  68  N.  Y. 
558 ;  PecJc  v.  Burr,  10  N.  Y.  294 ;  S.  C.  Bank  v:  Kmg,  44 
N.  Y.  87 ;  Mdchoir  v.  McCarty,  31  Wis.  252 ;  PraU  v.  Shfyrt, 
79  K  Y.  437 ;  PraU  v.  Eaton,  79  K  Y.  449 ;  N.  T.  S.  L. 
&  r.  Co.  V.  Hekmr,  77  N.  Y.  64;  YU.  of  Fort  Edward  v. 
FUh,  156  K  Y.  363 ;  Lea/oitt  v.  Palmer,  3  N.  Y.  19 ;  Talr 
mage  v.  Pell,  7  N.  Y.  328 ;  Tracy  v.  Talmage,  14  N.  Y.  162.) 

George  M,  Thomson  for  respondent.  The  alleged 
"  defenses  "  are  entirely  without  merit.  (L.  1892,  ch.  690, 
§§  17,  18,  36,  53 ;  Bowery  Bank  v.  Gerety,  153  K  Y.  415 ; 
Thompson  v.  St,  Nicholas  Bank,  146  XJ.  S.  240.)  The  appel- 
lant is  estopped  from  asserting  the  defense  of  ultra  vires. 
(  W,  A.  Co.  v.  Barlow,  63  N.  Y.  62 ;  B.  L.  R.  Co.  v.  Poach, 
97  N.  Y.  378  ;  P.  M.  Co.  v.  Poeber,  106  N.  Y.  473  ;  Mayor, 
etc.,  V.  Sonnehorn,  113  N.  Y.  423;  Seymour  v.  S.  F.  C. 
Assn.,  144  N.  Y.  333 ;  B.  G.  L.  Co.  v.  Claffy,  151  N.  Y. 
24 ;  S.  N.  Co.  v.  Weed,  17  Barb.  378 ;  Nat.  Bank  v.  Matr 
thews,  98  U.  S.  621 ;  G.  M.  Co.  v.  National  Bank,  96  D.  8. 
640 ;  McBroom  v.  S.  L  Co.,  153  U.  S.  326.) 
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Landon,  J.  The  complaint  is  in  the  usual  form  for  the 
foreclosure  of  a  past-due  mortgage  given  February  26,  1896. 
by  the  defendant  Clason  to  the  plaintiff  to  secure  the  payment 
of  the  defendant's  bond  of  the  same  date  for  $20,000  and 
interest,  which  sum  the  plaintiff  then  loaned  to  the  defendant. 

The  plaintiff  is  a  domestic  life  insurance  corporation. 

Upon  the  trial,  after  the  plaintiff  had  made  out  a  prima 
fade  case,  the  defendant  offered  to  prove  under  the  allega- 
tions of  the  answer  that  at  the  time  of  the  making  of  the  loan 
secured  by  the  bond  and  mortgage  the  premises  mortgaged 
were  incumbered,  and  not  worth  fifty  per  centum  more  than 
the  amount  loaned  thereon. 

The  trial  court  held  that  this  constituted  no  defense,  and 
sustained  plaintiff's  objection  to  the  offer.  The  correctness  of 
this  ruling  is  challenged  by  this  appeal. 

The  Insurance  Law  (Chapter  690,  section  16,  Laws  of  1 892, 
as  amended  by  chapter  112,  Laws  of  1893)  provides : 

"  The  cash  capital  of  every  domestic  insurance  corporation 
required  to  have  a  capital  to  the  extent  of  the  minimum  capi- 
tal reqnired  by  law,  shall  be  invested  and  kept  invested  in  the 
kinds  of  securities  in  which  deposits  with  the  superintendent 
of  insurance  are  required  by  this  chapter  to  be  made.  The 
residue  of  the  capital  and  the  surplus  money  and  funds  of 
every  domestic  insurance  corporation  over  and  above  its  capi- 
tal, and  the  deposit  that  it  may  be  required  to  make  with  the 
superintendent,  may  be  invested  in  or  loaned  on  the  pledge  of 
any  of  the  securities  in  which  deposits  are  required  to  l)e 
invested  or  in  the  public  stocks  or  bonds  of  any  one  of  the 
United  States,  or  except  as  herein  provided,  in  the  stocks, 
bonds  or  other  evidence  of  indebtedness  of  any  solvent  insti* 
tution  incorporated  under  the  laws  of  the  United  States  or  of 
any  state  thereof,  or  in  such  real  estate  as  it  is  authorized  by 
this  chapter  to  hold ;  but  no  such  funds  shall  be  invested  in 
or  loaned  on  its  own  stock  or  the  stock  of  any  other  inrsurance 
corporation." 

Section  13  of  the  same  chapter,  as  amended  by  chapter  725, 
Laws  of  1893,  provides  : 
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"Every  deposit  made  with  the  superintendent  of  insur- 
ance by  any  domestic  or  foreign  insurance  corporation  shall 
be  in  the  stocks  or  bonds  of  the  United  States  or  of  this  state, 
not  estimated  above  their  current  market  value,  or  in  the 
bonds  of  a  county  or  incorporated  city  in  this  state,  authorized 
to  be  issued  by  the  legislature,  not  estimated  above  their  par 
value  nor  their  current  market  value,  or  in  bonds  and  mort- 
gages on  improved,  unincumbered  real  property  in  this  state, 
worth  fifty  per  centum  more  than  the  amount  loaned  thereon." 

The  statute  does  not  declare  that  loans  made  upon  incum- 
bered real  estate,  or  upon  real  estate  not  worth  fifty  per  cen- 
tum more  than  the  amount  loaned  thereon  shall  be  void,  nor 
does  it  expressly  forbid  them  as  it  does  investments  in  insur- 
ance stock,  but  the  defendant's  argument  is  that  such  loans 
are  by  implication  prohibited,  and  are,  therefore,  void.  Why 
make  only  one  express  prohibition  if  more  are  intended? 
This  prohibition  was  added  to  section  16  by  the  amendment 
of  1893. 

The  manifest- intent  of  these  provisions  is  to  add  to  the  pro- 
tection of  policyholders  in  insurance  companies  by  requiring 
the  companies  to  invest  the  moneys  entrusted  to  their  care  in 
securities  of  unquestionable  soundness,  certainly  not  to  with- 
draw such  protection  and  bestow  such  moneys  upon  borrowers 
by  invalidating  the  investment  whenever  the  security  should 
prove  to  be  below  the  prescribed  standard. 

The  defendant  contends  that  since  the  corporation  has  none 
but  conferred  powers,  and  as  the  power  to  invest  in  a  security 
below  the  prescribed  standard  is  not  conferred  upon  the 
plaintiff,  the  power  is  denied.  If  the  state  should  make  this 
argument  in  the  proper  action,  it  might  be  difficult  for  the 
plaintiff  to  answer  it,  but  the  defendant  is  not  the  sovereign. 
The  state  may  complain  that  the  mortgage  is  not  up  to  the 
standard,  without  asserting  that  it  is  not  good  for  what  it 
purports  to  be.  If  we  place  the  defendant  in  the  shoes  of  the 
state  he  would  have  no  better  position.  Regard  being  had  to 
the  manifest  intent  of  the  statute,  we  can  import  nothing  into 
it  to  aid  the  defendant  contrary  to  that  intent,  and  cannot 
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imply  a  j^enalty  against  the  plaintiff  for  the  benefit  of  the 
defendant,  and  if  necessary  we  should  resoii;  to  strict  con- 
struction to  exclude  such  implication. 

The  plaintiff  has  loaned  its  money  to  the  defendant  upon 
the  mortgage,  and  the  defendant  seeks  to  escape  from  the 
obligation  into  which  he  voluntarily  entered  to  obtain  the 
loan. 

The  statute  permits  the  plaintiff  to  invest  in  mortgages  of 
the  prescribed  standard.  Whether  real  estate  is  already 
incumbered  is  a  fact  which  a  reasonably  diligent  inquiry  may 
fail  to  disclose.  Whether  it  is  worth  fifty  per  centum  more 
than  the  amount  for  which  it  is  to  be  mortgaged  is  a  matter  of 
opinion ;  subsequent  facts  may  show  that  the  mortgagee  was 
mistaken  in  fact  or  in  opinion.  Public  policy  does  not  require 
that  such  a  mistake  shall  be  punished  by  depriving  the  mort- 
gagee of  the  security  the  mortgage  is  adequate  to  afford. 
The  penalty  due  to  iniquity  is  not  in  such  a  case  visited  upon 
mistake  or  misfortune.  Thus  we  can  understand  why  the 
express  prohibition  was  not  extended  to  mortgages  but  only  to 
insurance  stocks.  The  defendant's  offer  did  not  charge 
iniquity  or  exclude  mistake  or  misfortune,  and,  therefore,  was 
properly  overruled.  (  Whitney  Arms  Co.  v.  Barlow,  63  N. 
Y.  62 ;  aider  Life  Raft  Co,  v.  Roach,  97  ib.  378  ;  Diamond 
Match  Co.  V.  Roeher,  106  ib.  473 ;  Mayor  v.  Sonnebom,  113 
ib.  423  ;  Bath  Gas  Liyht  Co.  v.  CUffy,  151  ib.  24.) 

In  Bath  Oas  Light  Co.  v.  Glaffy  {supra)  the  contract  was 
void  against  the  state,  and  was  of  such  a  character  that  Vann, 
J.,  in  a  dissenting  opinion,  declared  it  contrary  to  public  policy. 
If  it  had  been  still  executory,  no  doubt  the  court  would  have 
refused  to  enforce  it.  But  it  had  been  executed  and  the 
defendant  had  enjoyed  its  benefit.  The  court,  in  effect,  held 
that  public  policy  in  cases  of  ultima  vires,  in  the  absence  of 
positive  restriction  or  inherent  vice,  does  not  tempt  to  dis- 
honesty or  reward  it,  but  looks  at  the  situation  in  all  its  phases 
and  exacts  the  justice  which  the  final  situation  requires,  viewed 
in  the  light  of  all  the  causes  leading  to  it  and  the  consequences 
(so  follow  from  it. 
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The  United  States  Supreme  Court,  as  the  opinion  of  tlie 
learned  Appellate  Division  shows,  in  cases  like  this  upholds 
the  contract,  holding  that  it  is  for  the  government  and  not  for 
the  defendant,  who  seeks  to  escape  from  his  obligation,  to 
challege  the  act  of  the  creditor.  {National  Bank  v.  Matthews^ 
98  U.  S.  621 ;  National  Bank  v.  Whitney,  103  ib.  99.) 

Contracts  immoral  in  their  nature  or  prohibited  by  statute, 
or  declared  illegal  or  void,  or  made  in  the  exercise  of  a  power 
expressly  denied,  are  of  course  void,  and  the  courts  will  not 
aid  either  party  to  them.  {Pratt  v.  Short,  79  N.  Y.  437 ; 
Pratt  V.  Eaton,  Ib.  449 ;  N,  Y.  State  Loan  and  Trust  Co. 
V.  Ilelmer,  77  ib.  64.) 

Certainly  not  if  executory.  (  Village  of  Fort  Edward  v. 
Fish,  156  JSr.  Y.  363.) 

Such  cases  are  clearly  distinguishable  from  the  one  before  ub. 

The  defendant  also  offered  to  prove  that  the  sum  of  $500 
was  paid  to  a  director  of  the  plaintiff  for  the  procuring  of  the 
loan  from  the  plaintiff  and  as  a  consideration  therefor.  No 
offer  was  made  to  show  that  the  plaintiff  participated  in  this 
alleged  offense  of  the  director  or  that  the  consideration  moved 
to  it. 

The  offer  was  properly  overruled.  » 

The  judgment  and  order  should  be  affirmed,  with  costs. 

PARKtiB,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullen  and 
Werner,  J  J.,  concur. 

Judgment  and  order  affirmed. 


Commercial  Bank  et  al..  Appellants,  t?.  Frederick  A.  Sher- 
wood, Respondent,  Impleaded  with  Others. 

1.  Appeal  — Code  op  Civil  Procedure,  §  191.  Subd.  2  — Qubb- 
TION8  of  Law  Reviewable.  An  appeal  by  permission,  under  subdivision 
2  of  section  191  of  the  Code  of  Civil  Procedure,  from  an  unanimous  affirm- 
ance by  the  Appellate  Division,  in  an  action  brought  to  set  aside  a  sale 
as  in  fraud  of  the  rights  of  creditors,  differs  from  an  appeal  allowed  under 
section  190  in  that  it  is  not  restricted  to  questions  certified  by  the  Appel- 
late Division,  but  all  questions  of  law  raised  by  exceptions  and  presented 
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by  the  record  may  be  reviewed  except  the  legal  question  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  trial  court. 

2.  Certificate  op  Appellate  Division.  Questions  of  law  need  not 
be  formulated  and  certified  by  the  Appellate  Division  in  its  order  granting 
leave  to  appeal  under  subdivision  2  of  section  191  of  the  Code  of  Civil 
Procedure,  which  simply  requires  that  the  court  certify  *'that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals." 

8.  Tenancy  in  Coicmon  of  Personal  Property.  Personal  property, 
as  well  as  real  estate,  is  subject  to  the  statutory  rule  (2  R.  S.  727,  §  44)  that 
"every  estate  granted  or  devised  to  two  or  more  persons  in  their  own 
right  shall  be  deemed  a  tenancy  in  common  unless  expressly  declared  to 
be  in  joint  tenancy." 

4.  Transfer  in  Fraud  of  Creditors — Validity  as  to  One  of  Two 
Transferees.  A  transfer  of  property  by  an  insolvent  to  two  of  his  cred> 
itors,  in  payment  of  a  distinct  indebtedness  owing  to  each,  gives  each  of 
them  an  undivided  one-half  interest  in  the  property,  and  may  be  sustained 
as  to  one  of  them,  although  the  transfer  as  to  the  other  is  invalid  as  in 
fraud  of  creditors. 

5.  EVIDENOB  —  ADlCISSIBILtTY  OF  JUDGMENT  AFTER  REVERSAL  IN  PaRT. 

A  judgment  setting  aside  a  transfer  by  an  insolvent  as  in  fraud  of  credit- 
ors after  it  has  been  reversed  as  to  the  transferees,  but  affirmed  as  to  the 
debtor,  is  entirely  incompetent  as  against  the  transferees  on  a  second  trial 
to  prove  any  want  of  good  faith  or  inadequacy  of  consideration  oil  their 
part,  or  to  displace  the  burden  of  proof  which  rested  on  the  plaintiffs  in 
attacking  the  transfer. 

Commercial  Bank  v.  Bolton,  20  App.  Div.  70,  affirmed. 

(Argued  February  7,  1900;  decided  March  27, 1900.) 

Appeal,  by  permission,  from  so  much  of  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  October  18,  1897,  as  affirms  that 
part  of  a  judgment  dismissing  the  complaint  as  to  the  defend- 
ant Frederick  A.  Sherwood,  entered  upon  a  decision  of  the 
court  on  trial  at  an  Equity  Term. 

The  plaintiffs,  as  judgment  creditors  of  Thomas  Bolton, 
brought  this  action  to  set  aside  a  bill  of  sale  of  a  shoe  manu- 
facturing plant,  made  by  Bolton  to  the  defendants  Sherwood 
and  Catharine  Bolton,  in  August,  1893,  upon  the  ground  that 
the  sale  was  made  to  hinder,  delay  and  defraud  the  creditors 
of  the  said  Thomas  Bolton.     The  trial  was  had  at  an  Equity 
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Term  of  the  conrt  and  a  decision  was  filed  by  tlie  trial  judge, 
containing  findings  of  fact  and  conclusions  of  law.  It  was 
found  that  the  sale  was  made  prior  to  the  recovery  of  the 
plaintiflFs'  judgments  and  that  it  was  in  pursuance  of  an  agree- 
ment between  tlie  parties  thereto  of  the  same  date  and  referred 
to  tlie  same.  The  agreement  so  referred  to  was  between 
Thomas  Bolton,  Sherwood  and  Catharine  Bolton  and,  after 
reciting  and  specifying  an  indebtedness  from  Bolton  to  Sher- 
wood and  from  Bolton  to  Catharine  Bolton,  who  was  his  wife, 
stated  that,  for  the  purpose  of  paying  said  indebtedness, 
Bolton  agreed  to  sell  and  transfer  to  Sherwood  and  Catharine 
Bolton,  absolutely,  his  machinery,  etc.,  stocks,  manufactured 
and  unmanufactured,  and  accounts  owing  to  him  and  that 
Sherwood  and  Catharine  Bolton  agreed  "  to  purchase  the  said 
property  and  in  payment  thereof  to  satisfy  the  indebtedness 
above  mentioned  owing  to  each  of  them  respectively"  by 
Thomas  Bolton.  It  was,  further,  found  that  ^^  said  purchase 
was  made  by  said  Sherwood  of  said  undivided  half  of  said 
factory  and  business  and  customers'  accounts  of  said  Bolton 
with  full  knowledge  that  by  the  said  sale  and  transfer  to  him- 
self and  Mrs.  Bolton  the  said  Thomas  Bolton  would  have  no 
property  remaining  with  which  to  pay  his  indebtedness  to 
others,  but  said  purchase  was  made  by  said  Sherwood  with  no 
other  purpose  or  intent  on  his  part  than  to  obtain  payment  of 
said  Bolton's  indebtedness  to  himself  in  preference  to  other 
creditors."  It  was  found  that,  while  the  value  of  the  undi- 
vided one-half  interest  sold  to  Sherwood,  if  taken  and  used  in* 
the  business,  with  the  right  to  use  Bolton's  name  in  connec- 
tion therewith,  was  greater  than  the  consideration  paid  by 
Sherwood  therefor,  its  worth,  "  if  closed  out  in  the  ordinary 
way  of  settlement  of  insolvents'  estates"  was  less  than  the 
amount  allowed  therefor  by  Sherwood.  It  was,  further, 
found  that  "  Thomas  Bolton  made  the  said  transfer  to  Sher- 
wood for  the  purpose  of  paying  his  indebtedness  to  him  and 
without  any  intent  or  expectation  of  ever  receiving  to  his  own 
use  any  part  of  the  undivided  half  of  said  property  sold  and 
transferred  by  him  to  Sherwood  and  without  receiving  to  him- 
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self  any  benefit  therefrom,  except  that  which  would  inciden- 
tally follow  if  he  could  have  the  business  continued  and  the 
half  which  he  transferred  to  his  wife  employed  therein."  It 
was  found  that  the  sale  to  Catharine  Bolton,  his  wife,  "  of  the 
undivided  one-half  part  of  his  property  and  assets  was,  in  any 
view  that  may  be  taken  of  their  dealings  with  each  other,  made 
upon  an  inadequate  consideration,  and  with  the  purpose  and 
intent  on  their  part  of  enabling  him  to  retain  and  control  the 
sjiid  property  so  transferred  to  her,  and  keep  the  same 
employed  in  said  business  for  his  own  use  and  benefit  in  fraud 
of  his  creditors  and  particularly  the  plaintiffs  herein."  The 
conclusions  of  law  were  "  that  the  complaint  should  be  dis- 
missed as  against  the  defendant  Frederick  A.  Sherwood  "  and, 
further,  "  that  the  said  bill  of  sale  *  *  *  and  the  agree- 
ment *  *  *  are,  and  each  of  said  instruments  is,  fraudu- 
lent and  void,  so  far  as  the  same  purport  to  sell  and  convey 
to  the  defendant  Catharine  Bolton  the  undivided  one-half  of 
the  property  therein  mentioned  and  described,  as  against  the 
plaintiffs  in  this  action  and  that  the  said  undivided  one-half 
of  said  property  so  transferred  to  the  defendant  Catharine 
Bolton  was,  and  is,  applicable  to  the  payment  of  the  plain- 
tiffs' said  judgments." 

The  judgment,  which  was  entered  upon  the  decision  of  the 
trial  judge,  has  been  unanimously  aflirmed  by  the  Appellate 
Division,  of  the  fourth  department.  An  application,  made 
by  the  plaintiffs  for  leave  to  appeal  to  the  Court  of  Appeals 
from  the  judgment  of  affirmance,  was  granted  and  the  Appel- 
late Division,  in  its  order  granting  the  application,  certified 
two  questions  of  law  to  this  court,  to  wit :  "  (1)  Was  the 
defendant  Sherwood  a  honafide  purchaser  for  value,  not  hav- 
ing delivered  all  the  notes  of  Bolton,  which  he  agreed  to 
deliver,  prior  to  his  receiving  notice  that  the  sale  to  him  and 
Mrs.  Bolton  was  claimed  to  be  in  fraud  of  creditors  ?  (2)  The 
trial  court  having  found  that  the  said  bill  of  sale  of  August 
2d,  1893,  was  fraudulent  and  void,  in  so  far  as  it  transferred 
property  to  Mrs.  Bolton,  does  it  follow  as  matter  of  law  from 
the  findings  and  from  the  undisputed  facts  in  the  case  that 
40 
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said  bill  of  sale  was  fraudulent  as  to  both  vendees  named 
therein  ? " 

The  appeal  of  the  plaintiffs  relates  only  to  so  much  of  the 
judgment  as  affirmed  that  part  of  the  judgment  of  the  trial 
court,  which  dismissed  the  complaint  upon  the  merits  as  to 
the  defendant  Sherwood. 

Walter  S.  HubbeU  for  appellants.  The  undisputed  evi- 
dence shows  that  the  bill  of  sale  of  August  2,  1893,  was 
fraudulent  and  void  as  to  the  defendant  Sherwood  as  well  as 
to  the  defendants  Thomas  Bolton  and  Catharine  Bolton. 
(Boon  V.  Mo8Sy  70  N.  Y.  465.)  The  plaintiffs  are  not  limited 
upon  this  appeal  to  the  two  questions  certified  to  tliis  court 
by  the  Appellate  Division.  {Young  v.  I^ox,  155  N.  Y.  615; 
Heed  V.  McCord^  160  N.  Y.  330.)  It  was  error  for  the  trial 
court  to  exclude  the  judgment  roll  as  evidence  in  this  action. 
{Starin  v.  Kelly ,  88  N.  Y.  418;  Loo8  v.  Wilkinson,  110  N. 
Y.  195 ;  i?.  IL  M.  Co.  v.  Stewart,  57  Hun,  545 ;  Waterbury 
V.  iSturtevanty  18  Wend.  353 ;  (?aUe  v.  Tode,  148  N.  Y.  270; 
Macauley  v.  Smith,  132  N.  Y.  524 ;  McDonald  v.  Bdding, 
145  U.  S.  492 ;  ZoeOer  v.  Riley,  100  N.  Y.  108 ;  Murphy  v. 
Briggs,  89  N.  Y.  446;  Parker  v.  Conner,  93  N.  Y.  118.) 
The  defendant  Sherwood  failed  to  show  that  he  was  a  hona 
fide  purchaser  without  notice  of  Thomas  Bolton's,  fraud. 
{Sa/rgent  v.  E.  S,  A.  Co.,  46  Hun,  19 ;  Thomas  v.  Stone, 
Watkins'  Ch.  117 ;  McBee  v.  Loftis,  1  Strob.  Eq.  90 ;  Ilardr 
ingham  v.  NicholU,  3  Atk.  304 ;  DomoeU  v.  Buchaman,  3 
Leigh,  365;  Macauley  v.  Smith,  132  N.  Y.  525.)  The 
trial  court  erred  in  deciding,  as  matter  of  law,  that  the 
defendant  Sherwood,  by  the  bill  of  sale,  bought  an  undivided 
half  of  the  assets  of  Thomas  Bolton.  {Boon  v.  Moss,  70  N. 
Y.  465 ;  MitoheU  v.  Bead,  84  N.  Y.  556.)  The  contract  of 
sale  is  entire,  and  being  void  as  to  Mrs.  Bolton  is  void  also  as 
to  Sherwood.  The  rule  of  law  is  that  when  part  of  an  entire 
contract  is  void  the  whole  is  void.  {Crawford  v.  MorreU,  8 
Johns.  253 ;  Van  AUtine  v.  Wimple,  5  Cow.  162 ;  Niver  v. 
Best,  10  Barb.  369 ;  Bump  on  Fraud.  Conv.  472 ;  Prince  y. 
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SAepardy  9  Pick.  176 ;  Bank  v.  Thx/rwpaon,  121  N.  Y.  280 ; 
WiUiams  v.  Whedon,  109  N.  Y.  333 ;  Sugtienin  v.  B(i%eLey\ 
14  Yes.  273 ;  Russell  v.  Wirme^  37  N.  Y;  595  ;  Meguvre  v. 
Gonmne,  101  U.  S.  108 ;  ITolt  v.  Creamer,  34  JST.  J.  Eq.  187.) 

Wmiam  F.  CogsweU  and  M.  H.  McMa/th  for  respondent. 
Thd  appellants'  contention  that  the  hona  fides  of  Sherwood's 
purchase  is  affected  by  the  fact  that  he  did  not  take  up  and 
cancel  all  of  Bolton's  notes  which  were  in  the  bank  at  the 
time  of  the  transfer  is  without  merit.  {Murphy  v.  Briggs, 
89  N.  Y.  446 ;  Seymour  v.  Wilson,  19  N.  Y.  417 ;  Ledyard 
V.  BuUer,  9  Paige,  132  ;  Smith  v.  Post,  3  T.  &  C.  647.)  The 
trial  court  did  not  decide,  as  matter  of  law,  as  stated  by  appel- 
lants, that  the  defendant  Sherwood,  by  the  bill  of  sale,  bought 
an  undivided  half  of  the  assets  of  Thomas  Bolton.  The  ques- 
tion was  not  and  is  not  a  question  of  law,  but  was  and  is  a 
question  of  fact  depending  upon  the  facts  and  circumstances 
connected  with  the  execution  of  the  transfer  as  well  as  upon 
the  transfer  itself.  {Prince  v.  Shepard,  9  Pick.  176 ;  Smith  v. 
Post,  3  T.  &  C.  647 ;  Snyd&r  v.  Spanable,  1  Hill,  570 ;  Craig 
V.  Hoge,  95  Va.  275 ;  Lim  v.  Atkinson,  14  Tex.  App.  653 ; 
A  tkinson  v.  Hooks,  9  Ala.  704.)  A  deed  or  agreement  may 
be  void  in  some  i*espects  and  not  in  others,  and  where  the  one  is 
separable  from  the  other  the  good  will  be  saved.  {Curtis  v. 
Leamtt,  15  N.  Y.  96  ;  Knower  v.  C  N.  Bank,  124  N.  Y.  552.) 

Gray,  J.  It  should  first  be  understood  what  effect  is  to  be 
given  to  the  order  of  the  Appellate  Division,  which  allowed 
this  appeal  and  then  certified  the  two  questions  mentioned  to 
this  court.  By  subdivision  two  of  section  191,  of  the  Code  of 
Civil  Procedure,  it  was  provided  that  no  appeal  should  be 
taken  to  this  court  from  a  judgment  of  affirmance  rendered 
in  such  an  action  as  this,  brought  ^^  to  set  aside  a  judgment, 
sale,  transfer,  conveyance,  assignment  or  written  instrument, 
as  in  fraud  of  the  rights  of  creditors,  *  *  *  when  the 
decision  of  the  Appellate  Division  of  the  Supreme  Court  is 
unanimous,  unless  such  Appellate  Division  shall  certify  that 
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in  its  opinion  a  question  of  law  is  involved  which  ought  to  be 
reviewed  by  the  Court  of  Appeals,  or  unless  in  case  of  its 
refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the 
Court  of  Appeals."  This  restriction  of  our  jurisdiction,  by 
the  legislative  amendment  of  the  Code  section,  was  within  the 
authority  reserved  by  the  constitutional  amendment  of  1894 
to  the  state  legislature,  and  was  in  furtherance  of  the  general 
plan  to  relieve  this  court  by  limiting  its  labors  to  tlie  review 
of  questions  of  law ;  which,  alone,  should  come  before  the 
court  of  last  resort,  as  it  is  constituted  in  this  state.  But,  in 
so  restricting  appeals,  which,  prior  to  the  amendment  of  sec- 
tion 191,  could  be  taken,  as  of  right,  to  this  court,  the  legis- 
lature excepted  cases,  where  leave  was  given  by  the  Appellate 
Division,  or  the  appeal  was  allowed  by  this  court.  It  will  be 
noticed,  in  that  respect,  that  the  right  to  appeal,  when  con- 
ferred in  either  way,  is  quite  other  than  the  right  which  is 
given  under  section  190.  There,  when  an  appeal  is  allowed 
by  the  Appellate  Division,  questions  are  to  be  certified  and 
they,  only,  are  brought  up ;  while  under  section  191,  when 
the  appeal  is  permitted  to  be  taken,  the  efPect  is  to  remove  the 
restriction  of  the  section  and,  thus,  to  open  the  whole  case  for 
our  review,  so  far  as  questions  of  law  appear  to  bef  presented 
by  the  record.  The  provision  of  the  one  section  goes  to  our 
jurisdiction  to  review ;  the  other,  while  excepting  classes  of 
actions  from  the  right  of  appeal,  leaves  the  case,  whose  appeal 
is  permitted,  to  our  unrestricted  review  as  to  any  questions  of 
law  involved.  That  those  questions  of  law,  however,  do  not 
include  the  legal  question  as  to  the  sufficiency  of  the  evidence 
to  sustain  a  finding  of  fact,  or  a  verdict  not  directed  by  the 
court,  cannot  be  doubted,  in  view  of  the  provisions  of  the 
3d  and  4th  subdivisions  of  section  191 ;  which  impose  condi- 
tions bearing  upon  all  cases  brought  to  this  court  under  either 
section.  By  them  our  jurisdiction  is  "  limited  to  a  review  of 
questions  of  law,"  (subd.  3)  and  we  may  not  review  a  "  unani- 
mous decision  of  the  Appellate  Division  of  the  Supreme 
Court  that  there  is  evidence  supporting  or  tending  to  sustain 
a  finding  of  fact  or  a  verdict  not  directed  by  the  court" 
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(subd.  4).  Where  tlie  order  of  the  Appellate  Division  shows 
its  affirmance  to  have  been  unanimous,  of  necessity,  it  follows 
that  the  members  of  the  court  sitting  upon  the  appeal,  so  far 
as  the  deterrjiination  below  depended  upon  evidence,  were 
agreed  upon  its  existence  and  sufficiency. 

This  subject  has  been,  in  different  phases,  under  our  con- 
sideration recently,  and  we  have  held  that  the  allowance  of 
the  appeal  by  the  Appellate  Division  brings  before  us  for 
determination  every  question  of  law  that  arose  upon  the  trial, 
which  we  are  not  forbidden  by  tlie  Constitution  to  review, 
and  such  a  forbidden  question  is  that  which  relates  to  the 
existence  and  the  sufficiency  of  the  evidence  upon  the  trial. 
The  permission  to  appeal,  under  subdivision  2  of  section  191, 
in  no  way  enlarges  the  jurisdiction  of  this  court  with  respect 
to  the  questions  that  may  be  reviewed  by  it  upon  a  hearing  of 
the  appeal.  {Beed  v.  McCord,  160  N.  Y.  330;  Totmg  v. 
jPoXy  155  ib.  615 ;  Ordnnan  v.  Westchester  Racing  As^n^  153 
ib.  449.) 

Nor  need  questions  of  law  be  formulated  and  certified  by 
the  Appellate  Division  in  its  order  granting  leave  to  appeal. 
The  provision  of  the  statute  simply  requires  that  it  certify 
"that,  in  its  opinion,  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals."  It  is  only 
under  subdivision  2  of  section  190  that  questions  must  be  cer- 
tified to  this  court ;  a  provision  contemplating  the  existence  of 
questions  of  law  in  determinations,  not  iinal  in  their  nature, 
which  may  affect  the  ultimate  judgment,  as  they  are  decided 
OTie  way  or  the  other,  and  as  to  which  the  Appellate  Division 
is  entitled  to  the  opinion  of  this  court,  in  the  general  interest 
that  litigation  shall  not  be  needlessly  protracted. 

The  questions  now  certified  here  were  unnecessarily  inserted 
in  the  order  and  the  first  one  is  not  suggested  by  any  finding 
of  fact,  nor  does  it  present  any  question  of  law  which  we  may 
review.  The  second  question  is  involved  in  the  exception  to 
the  dismissal  of  the  complaint  as  to  Sherwood  and  will  be 
considered  under  that  exception.  By  force  of  the  order 
allowing  the  appeal  to  this  court,  the  appellants  are  permitted 
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to  present  such  legal  errors  upon  the  trial  and  in  the  decision 
of  this  case  as  are  raised  by  exceptions  to  rulings  upon  the 
admissibility  of  evidence,  or  to  conclusions  of  law  based  upon 
the  findings.  They  have  insisted,  very  strenuously,  upon  the 
effect  of  the  evidence ;  as  showing  that  the  transaction  of  sale 
with  Sherwood  was  fraudulent  and  void  and  that  he  had  failed 
to  show  that  he  was  a  b(y)ia  fide  purchaser.  But  those  were 
questions  depending  upon  the  evidence  and  have  been  con- 
clusively settled  for  this  court.  It  has  been  established  as  a 
fact  that  the  purchase  by  Sherwood  of  an  interest  in  Bolton's 
plant  and  manufacturing  stock  was  for  the  consideration  of 
the  discharge  of  Bolton's  indebtedness  to  him  and  was  abso- 
lute. We  may  not  now  review  the  facts  of  the  transaction, 
nor  its  bona  fides. 

The  exception  taken  by  the  plaintiffs  to  the  conclusion  of 
law,  "  that  the  complaint  herein  should  be  dismissed  as  against 
the  defendant  Frederick  A.  Sherwood,  with  costs,"  raises  the 
principal  question  for  our  consideration.  It  is  the  claim  of 
the  appellants  that  the  contract  of  sale  was  such  that,  being 
declared  void  as  to  Mrs.  Bolton,  it  was  void,  also,  as  to  Sher- 
wood.    I  think  the  proposition  to  be  untenable. 

Bolton  was  at  liberty  to  pay  such  of  his  creditors  as  he 
chose,  even  to  the  extent  of  transferring  all  of  his  property 
to  the  favored  ones.  The  plaintiffs  and  Sherwood  were  gen- 
eral creditors,  and,  as  between  them,  there  were  no  superior 
equities.  Each  was  entitled  to  get  his  debt  preferred  in  pay- 
ment, if  he  could,  and,  provided  no  deceit,  or  fraud,  was  prac- 
ticed in  doing  so,  the  transaction  would  be  valid.  There  is  no 
fraud  found  on  Sherwood's  part  and  the  transfer  was  made  in 
payment  of  an  indebtedness,  validly  owing  to  him  and  repre- 
senting a  fair  consideration  for  a  one-half  interest  in  the 
debtor's  property.  The  transaction,  therefore,  rested  upon 
what  the  law  regards  as  a  valuable  consideration.  The  rule 
of  law  was  satisfied,  if  the  creditor  acted  in  good  faith,  in  the 
sense  that  his  purpose  was  to  obtain  satisfaction  of .  his  debt. 
That  the  debtor's  intent  may  have  been  to  prefer  him  and  that 
he  may  have  had  notice  of  his  object,  are  facts  which  have  no 
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effect  npoQ  the  title  acquired.  {Seymour  v.  WUson^  19  N.  Y. 
417 ;  Dudley  v.  Danforth^  61  ib.  626  ;  Mwrphy  v.  BriggSy 
89  ib.  447 ;  Warren  v.  Wilder,  114  ib.  209  ;  Knower  v.  C,  JV. 
Bank,  124  ib.  552.) 

The  appellants  say  that  the  interests  of  Sherwood  and  of 
Mrs.  Bolton,  under  the  bill  of  sale,  were  joint  and  not  separate. 
The  decision  of  the  trial  court  would  seem  to  be  decidedly 
adverse  to  that  contention  ;  for,  although  there  is  no  finding 
in  precise  terms  that  Sherwood  agreed  to,  and  did,  purchase 
an  undivided  one-half  interest  in  Bolton's  property,  every 
finding  described  the  subject  of  the  purchase  as  having  been 
such.  The  agreement,  which  was  simultaneously  executed 
and  which  was  referred  to  in  the  bill  of  sale,  shows*  that 
Bolton's  two  creditors  were  arranging  to  obtain  the  payment 
of  his  separate  debts  to  them  through  the  purchase  of  his 
property ;  the  consideration  being  the  discharge  of  an  indebt- 
edness, which  was  distinct  and  separate  as  to  each  of  the  trans- 
ferees and  in  no  sense  joint.  Any  doubt  upon  the  subject, 
however,  would  seem  to  be  removed  by  the  nature  of  the  bill 
of  sale,  which  was  to  Frederick  A.  Sherwood  and  to  Catharine 
Bolton,  in  their  own  right.  By  such  a  transfer  they  must  be 
deemed  to  take  as  tenants  in  common  and  not  by  a  joint  inter- 
est. The  statutory  rule  that "  every  estate  granted,  or  devised, 
to  two  or  more  persons,  in  their  own  right,  shall  be  deemed  a 
tenancy  in  common,  unless  expressly  declared  to  be  in  joint 
tenancy,"  (2  K.  S.  727,  §  44)  I  think  should  apply  as  well  to 
a  transfer  of  personal  property  as  to  real  estate.  It  indicates 
a  policy  of  the  state  with  respect  to  ownership  of  property 
and  should  be  given  general  application  as  a  rule.  That  this 
provision  of  the  Revised  Statutes  has  been  so  viewed,  in  its 
relation  to  personal  property,  is  shown  in  several  cases. 
Judge  Denio,  in  Everitt  v.  Everitt,  (29  N.  Y.  at  p.  72),  held 
that  it  applied  to  bequests  of  personalty  to  legatees  and  that 
they  would  take  distributively,  and  not  jointly,  thereunder. 
Justices  Babreit  and  Bradley  speaking  for  the  General 
Terms  of  the  Supreme  Court,  in  the  first  and  fifth  depaiir 
ments,  respectively,  held  the  same  doctrine.     (Ijme  v.  Brown, 
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20  Hun  at  p.  387;  Matter  of  Lapham^  37  ib.  16.)  In  the 
latter  case,  Justice  Bradley  observed  that,  in  this  country, 
the  policy  is  in  favor  of  severalty  in  the  ownership  of  prop- 
erty, both  real  and  personal,  and  that  "  such  effect  will  ordi- 
narily be  given  to  rights  and  interests  in  respect  to  it ;  unless 
a  purpose  to  vest  or  hold  it  jointly  is  fairly  indicated,  or 
required  by  construction."  The  transfer,  in  the  present  case, 
was  to  two  of  Bolton's  creditors,  in  payment  of  a  distinct 
indebtedness  owing  to  each,  and  they  took,  not  jointly,  but 
in  common ;  both  under  the  statute  and  by  a  proper  construc- 
tion of  the  agreement.  Each  acquired  an  undivided  one-half 
interest  in  the  subject  of  the  sale  by  a  distinct  title,  whose 
validity  could  not  be  affected  by  title  failing  in  the  other, 
through  participation  in  some  fraud  of  the  debtor,  for  inade- 
quacy of  consideration,  or  for  other  reasons.  The  effect  of 
the  judgment  aimulling  the  transfer  to  Mrs.  Bolton  was, 
simply,  to  leave  the  bill  of  sale  standing  alone  as  containing 
the  transfer  to  Sherwood. 

The  only  other  question  of  law,  which  we  are  called  upon 
to  consider,  is  raised  by  an  exception  of  the  plaintiffs  to  the 
exclusion  by  the  trial  judge,  upon  the  opening  of  thq  trial,  of 
the  offer  in  evidence  of  "  the  judgment  roll  in  the  action  at 
issue  upon  the  first  trial  before  Kumsey,  J."  Upon  objection 
being  made  to  its  competency,  the  plaintiffs'  counsel  stated 
that  the  "  purpose  of  the  offer  is  to  prove  the  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs  and  against  the 
defendant  Thomas  Bolton,  adjudging  the  transfer  made  by 
him  on  August  2d,  1893,  to  the  defendants  Sherwood  and 
Catharine  Bolton,  was  made  to  hinder,  delay  and  defraud 
these  plaintiffs."  The  record  does  not  further  describe  the 
judgment  roll  thus  offered ;  but  it  appears  from  the  appellants' 
brief  that,  upon  a  previous  trial  of  the  issues  in  this  case,  a 
judgment  then  recovered  by  these  plaintiffs  against  Thomas 
Bolton,  Catharine  Bolton  and  Sherwood,  on  being  appealed 
to  the  General  Term  of  the  Supreme  Court,  was  afRrmed  as 
to  Thomas  Bolton,  but  was  reversed  as  to  Mrs.  Bolton  and 
Sherwood  and  that  a  new  trial  was  ordered  as  to  them.     It  is 
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now  claimed  by  the  appellants  that  they  were  entitled  to  prove 
tlie  judgment,  which  they  recovered  upon  the  former  trial,  as 
conclusive  evidence  of  Thomas  Bolton's  fraud.  Assuming 
that  their  offer  of  proof  was  sufficient  to  raise  the  question,  it 
is  very  clear  that  the  evidence  was  incompetent.  The  offer 
was  of  a  judgment  adjudging  the  transfer  by  Thomas  Bolton 
to  Sherwood  and  Catharine  Bolton  to  have  been  made  to 
defraud  these  plaintiffs.  But,  so  far  as  Sherwood  and  Catha- 
rine Bolton  were  concerned,  the  judgment  had  been  reversed 
and  the  effect  of  the  reversal  was  to  restore  them  and  the 
plaintiffs  to  the  same  situation  in  which  they  were  prior  to 
the  rendition  of  the  judgment.  There  was  no  longer  any 
judgment  affecting  Sherwood,  or  Mrs.  Bolton,  and  when 
another  trial  came  on,  it  was,  as  to  them,  as  if  the  cause  had 
never  been  decided  by  any  court.  "Whatever  its  conclusive- 
ness as  to  Thomas  Bolton,  it  had  no  more  effect  as  proof  upon 
Sherwood,  or  Mrs.  Bolton,  than  the  introduction  of  so  much 
blank  paper.  What  was  the  judgment  of  the  court,  at  one 
time,  had  ceased  to  be  its  judgment,  by  the  decision  of  the 
Appellate  Division,  with  respect  to  the  transfer  to  them.  It 
was  wholly  immaterial  that  it  stood  as  to  Bolton ;  for  his 
fraud  could  not  vitiate  the  sale,  unless  participated  in  by  the 
vendees.  The  burden  was  upon  the  plaintiffs  to  show  a  want 
of  good  faith,  or  some  inadequacy  of  consideration,  on  the 
part  of  Sherwood  and  of  Mrs.  Bolton  and  the  offer  of  the 
judgment  roll,  whatever  it  was^  proved  nothing  upon  the  sub- 
ject, nor  displaced  the  burden  of  proof. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Cjh.  J.,  O'Brien,  Haight,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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David  Steineb,  Eespondent,  v.  Fotjbth  PBBflBTTKBiAN 
Chuboh,  Thibty-foubth  Stbeet,  Appellant. 

Real  Property  — Defect  in  Title— Waiver  op,  by  Vendee.  A 
waiver  of  a  defect  in  the  title  of  land  by  a  vendee  who  had  made  a  con- 
tract for  its  purchase  several  months  before,  but  by  decision  of  a  court  on 
agreed  facts  has  been  relieved  from  bis  obligation  to  take  the  land,  must 
be  deemed  to  relate  back  to  the  time  when  the  contract  was  required  to  be 
completed  and  stand  as  of  that  date,  so  as  to  make  him  liable  for  the 
expense  of  preserving  the  property  in  the  meantime,  though  he  had  not 
been  in  possession  of  it. 

Steiner  v.  Fburth  PretbyUrian  Church,  17  App.  Div.  500,  reversed. 

(Argued  February  16,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
21,  1897,  affirming  a  judgment  in  favor  of  plain tiflf  entered 
upon  a  verdict,  and  an  ordet'  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Thompson  for  appellant.  The  plaintiff  upon  his 
own  showing  made  out  no  cause  of  action  for  money  had  and 
received  to  plaintiff's  use.  {Carpenter  v.  StiUweU^  3  Abb.  Pr. 
459 ;  Dumoia  v.  HiUy  2  App.  Div.  525,  affg.  Dumoia  v. 
Hill^  11  Misc.  Kep.  242 ;  Dieckerhoff  v.  Alder^  12  Misc.  Rep. 
445 ;  Fox  v.  McConib,  68  Hun,  633.)  Plaintiff  could  not, 
even  in  equity,  in  an  action  for  specific  performance,  compel 
defendant  to  bear  the  added  expenses  of  carrying  the  title  for 
seven  months ;  but,  on  the  contrary,  the  delay  having  been 
occasioned  by  his  refusal  to  take  title,  March  1,  1894,  when 
he  finally  concluded  to  waive  his  objection  and  accept  the 
the  deed,  which  defendant  at  all  times  was  ready  and  willing 
to  deliver,  he  should  himself  bear  the  interim  expenses.  {Day 
V.  IIu7it,  112  N.  Y.  191;  Haffey  v.  Lynch,  19  N.  Y.  Supp. 
59 ;  Story's  Eq.  Juris.  §  742 ;  3  Pom.  Eq.  Juris.  446 ;  Merch/mUf 
Bank  v.  Thomson,  55  N.  Y.  12 ;  HubbdZ  v.  Von  Schoening^ 
49  N.  Y.  331 ;  Voorheea  v.  De  Meyer,  2  Barb.  37 ;  Bias  v. 
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Glover,  1  Hoff.  Ch.  71 ;  WorraU  v.  3funn,  53  N.  Y.  185.) 
Where  specific  performance  of  a  contract  for  the  sale  of  land 
is  decreed,  the  court  will,  so  far  as  possible,  place  the  parties 
in  the  same  position  they  would  have  been  in  if  the  contract 
had  been  performed  at  the  time  agreed  upon.  {Bostwick  v. 
Beach,  103  K  T.  414;  Fry  on  Spec.  Perf.  481,  483,  889; 
Bias  V.  Glover,  1  Hoff.  Ch.  71 ;  Story's  Eq.  Juris.  §  789 ; 
WorraU  v.  Munn,  38  N.  T.  137.)  There  was  no  express 
contract  to  pay  back  the  money  received  on  the  delivery  of 
the  deed.  Plaintiff  was  in  duty  bound,  if  he  desired  to  take 
the  property  after  the  expiration  of  seven  months  from  the 
contracted  time,  the  delay  having  been  occasioned  by  his 
objection,  and  the  litigation  instigated  by  him,  to  pay  the 
interest  on  the  mortgage  and  the  other  expenses.  {Bwrke  v. 
Witherhee,  98  N.  Y.  562-565 ;  Tate  v.  McCormick,  23  Hun, 
218 ;  Ma/rtvae  v.  Huyler,  8  N.  Y.  Supp.  734.) 

Etnanuel  J,  Myers  for  respondent.  Upon  agreement  to 
convey  on  payment  of  a  consideration  named,  the  acts  of  the 
vendor  and  vendee  are  reciprocal  and  concurrent,  and  with- 
out full  performance  by  the  vendor,  the  vendee  cannot  be 
placed  in  default,  without  which  no  interest  will  accrue  on 
the  unpaid  purchase  price.  {Dyker  M,  L,  <j6  /.  Co,  v.  Cook, 
159  N.  Y.  6 ;  Dai-row  v.  Cornell,  30  App.  Div.  115 ;  Vought 
V.  Williams,  120  N.  Y.  253  ;  Irving  v.  Campbell,  121  N.  Y. 
353;  Moore  v.  Williams,  115  N.  Y.  586;  Carman  y : Pultz, 
21  N.  Y.  547;  Leaird  v.  Smith,  44  K  Y.  618;  Hoag  v. 
Parr,  13  Hun,  95 ;  2  Dart's  Law  of  Vend.  &  Pur.  [5th  ed.] 
627,  628 ;  MiUhdl  v.  Bartlett,  52  Barb.  319 ;  Bostwick  v. 
Beach,  103  N.  Y.  414.)  Until  judgment  was  entered  in  due 
form  the  vendor's  agreement  remained  in  full  force,  unim- 
paired by  the  finding  or  opinion  of  the  court  upon  the  sul> 
mission  as  to  the  marketability  of  the  title.  {McKeon  v. 
See,  51  N.  Y.  300;  Niendorffy,  M.  By,  Co.,  150  KY.  276; 
Springer  v.  Bien,  128  N".  Y/  99  ;  Lance  v.  Shaughnessy,  86 
Hun,  411 ;  Robinson  v.  N.  Y,,  L.  E.  c&  W.  Ry,  Co.,  64  Hun, 
41 ;  Houston  v.   Williams,  13  Cal.  24 ;  CrosweiU  v.  Byi^nes^ 
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9  Johns.  287;  Child  v/ Morgan,  52  K  W.  Rep.  1127 ;  WhU^ 
weU  V.  Emory,  3  Mich.  84 ;  NewbovHd  v.  Stuart,  15  Mich. 
155.)  The  learned  trial  justice  did  not  err  in  refusing  to 
charge  the  defendant's  requests  to  instruct  the  jury.  {Hop- 
kins  V.  Clark,  158  N.  Y.  299;  McKeon  v.  See,  51  N. 
T.  300;  Mansfield  v.  N.  Y.  C,  &  H,  R.  R,  R.  Co.,  114 
N.  Y.  331 ;  Schwinger  v.  Raymond,  105  N.  Y.  648 ;  TT.  C. 
R.  R.  Co.  V.  Feldstein,  169  111.  139  ;  Pierce  v.  Walters,  164 
III.  565.) 

Haioht,  J.  The  appellant,  a  religious  corporation,  insti- 
tuted proceedings  in  the  Supreme  Court  for  leave  to  sell  its 
real  estate  on  Thirty-fourth  street  in  the  city  of  New  York, 
and  in  such  proceedings,  with  the  approval  of  the  court,  it 
entered  into  a  contract  with  the  plaintiff  to  sell  and  convey  to 
him  such  real  estate  in  consideration  of  the  sum  of  one  hundred 
and  ninety  thousand  dollars  ($190,000),  the  deed  to  be  deliv- 
ered and  the  purchase  price  paid  on  the  firet  day  of  March, 
1894.  When  the  time  for  completing  tlie  purchase  arrived 
it  was  found  that  restrictive  covenants  were  connected  with 
the  defendant's  title,  and  thereupon  the  parties  in  writing 
agreed  to  a  postponement  of  the  transfer  until  the  20th  day 
of  March,  1894,  the  "settlement  to  be  then  made  as  of  March 
first,  1894."  During  the  interval  the  parties  further  agreed 
to  submit  to  the  General  Term  of  the  Supreme  Court,  upon 
an  agreed  statement  of  facts  pursuant  to  sections  1279  and 
1281  of  the  Code  of  Civil  Procedure,  the  question  as  to 
whether  the  restrictive  covenants  under  which  the  defendants 
held  title  was  an  incumbrance  upon  the  premises.  In  the 
meantime  settlement  remained  in  abeyance  without  further 
adjournment.  In  June  following  the  General  Term  rendei-ed 
its  decision  to  the  effect  that  the  plaintiff  could  not  be  com- 
pelled to  perform  the  contract  and  that  he  was  entitled  to 
recover  the  money  that  he  had  paid  thereon,  with  interest  and 
costs.  (79  Hun,  314.)  No  judgment,  however,  was  ever 
entered  upon  this  decision.  On  the  12th  day  of  October, 
1894,  tlie  parties  again  met  pursuant  to  appointment  to  close 
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the  contract,  the  plaintiff  then  annonncing  that  he  was  willing 
to  accept  the  title  notwithstanding  the  decision  of  the  General 
Term ;  but  a  dispute  arose  as  to  whether  the  transaction  should 
be  closed  as  of  March  1st  or  October  12th,  and  as  to  whether 
the  plaintiff  should  be  charged  with  the  watchman's  services, 
insurance,  interest,  etc.,  accruing  between  those  dates.  Those 
representing  the  church  contended  that  they  had  no  authority 
to  enter  into  a  new  contract  for  the  sale  of  the  property,  and 
that  if  the  plaintiff  wished  the  property  he  must  take  it  under 
the  contract  approved  by  the  court  as  of  the  date  fixed  by  tliat 
contract ;  if  lie  did  not,  they  stood  ready  to  return  to  him  the 
money  paid  upon  the  contract,  with  interest.  The  plaintiff 
claimed  that  the  title  was  defective ;  that  he  was  not  required 
to  take  title  under  the  contract  on  the  day  fixed  therein ;  that 
he  had  not  had  possession  of  the  property  and  was  not  responsi- 
ble for  the  delay,  and  that,  consequently,  the  expenses  referred 
to  should  be  borne  by  the  church.  He,  however,  finally  con- 
cluded to  pay  the  charges  demanded  and  took  the  title  as  of 
the  1st  day  of  March,  with  the  understanding,  as  he  claimed, 
that  the  payment  should  not  be  deemed  voluntary  and  that 
the  question  of  his  liability  to  pay  such  charges  should  be 
determined  by  the  court.  This  action  was  accordingly  brought, 
and  no  question  is  made  with  reference  to  the  amount  of,  or 
the  necessity  for,  such  charges. 

At  the  conclusion  of  the  trial,  the  defendant's  counsel 
requested  the  court  to  charge  that  "  upon  the  undisputed  facts 
of  the  case  it  appears  that  the  defendant  offered,  on  the  12th 
of  October,  to  carry  out  the  original  contract  as  of  the  date 
of  March  1st,  1894 ;  that  the  plaintiff  had  the  right  either  to 
accept  or  reject  the  offer ;  that  by  taking  the  deed  and  bear- 
ing the  expenses  of  carrying  the  title  from  March  Ist  to  Octo- 
l)er  12tli,  1894,  plaintiff  must  be  held  to  have  accepted  the 
proposition  of  the  defendant,  and  neither  party  is  now  at 
liberty  to  withdraw  from  the  agreement  thus  concluded." 
Also,  "  that  if  the  contract  was  carried  out  on  the  12th  day 
day  of  October,  1894,  as  of  the  1st  of  March,  1894,  the  plain- 
tiff would  be  required,  under  the  terms  of  the  contract,  to 
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bear  the  expenses  of  carrying  the  property  from  March  Ist 
to  October  12th,  1894."  Also,  "  that  the  plaintiflE  has  made 
out  no  cause  of  action  against  the  defendant."  And  finally, 
"  that  upon  all  the  facts  of  the  case  the  plaintiff's  complaint 
should  be  dismissed."  These  requests  were  severally  refused 
by  the  court,  and  an  exception  was  taken  to  each  by  the 
defendant. 

We  think  the  rulings  excepted  to  were  erroneous,  and  that 
the  judgment  must  be  reversed.  The  evidence  is  without 
substantial  dispute,  except  as  to  the  claim  of  the  plaintiff  that 
it  was  understood  that  the  payment  of  the  interest,  insurance 
and  watchman  should  not  be  deemed  voluntary,  and  as  to  that 
we  shall  assume  the  facts  to  be  as  testified  by  the  plaintiff.  It 
is  clear  that  no  new  contract  was  entered  into  between  the 
parties.  The  only  contract  between  them  for  the  sale  ,of  the 
premises  approved  by  the  court  required  the  money  to  be 
paid  and  the  deed  delivered  on  the  Ist  day  of  March,  1894. 
It  may  be,  as  claimed  by  the  plaintiff,  that  he  was  not  obliged 
to  take  the  title  tendered  by  the  defendant.  It  appears  that 
the  General  Term  so  held,  but -no  judgment  upon  that  decision 
htis  been  entered,  and  we,  consequently,  have  no  adjudication 
that  there  was  a  defect  in  the  title;  but  assuming  that  there 
was,  the  plaintiff  elected  to  waive  the  defect  and  to  take 
the  title,  and  this  he  of  necessity  did  under  the  contract.  By 
the  terms  of  that  contract  he  was  required  to  pay  for  the 
premises  and  take  the  title  on  the  first  day  of  March.  Under 
the  adjournment  to  the  20th  of  March  he  agreed  that  the 
settlement  should  be  made  as  of  March  1st.  The  submission 
of  the  question  of  the  title  to  the  General  Term  upon  the 
facts  agreed  upon,  did  not  change  the  force  or  the  effect  of 
the  agreement  to  sell  and  convey  to  him ;  it  furnished  him 
with  an  authority  for  annulling  the  contract,  but  he  did  not 
conclude  to  avail  himself  of  it  and  by  demanding  the  title 
under  the  contract  he  waived  the  defects,  and  in  so  doing  he 
became  bound  by  the  contract  with  the  same  force  and  effect 
as  if  no  defects  existed.  The  learned  Appellate  Division,  in 
the  prevailing  opinion,  appears  to  have  considered  that  the 
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defendant  was  in  default  in  not  tendering  the  plaintiff  a  per- 
fect title  on  the  day  named  in  the  contract  and  that  the  plain- 
tiff was  free  from  fault.  The  diflSculty  with  this  conclusion 
is  that  if  there  was  a  defect  in  the  title,  the  plaintiff  waived 
it.  It  is  true  he  did  not  waive  it  at  the  time  lixed  for  passing 
the  title,  but  he  did  waive  it  on  the  12th  of  October  following, 
without  any  new  agreement  in  any  respect  modifying  or 
changing  the  contract.  His  waiver,  therefore,  must  be  deemed 
to  relate  back  to  the  time  when  the  contract  was  required  to 
be  completed  and  stand  as  of  that  date.  He  could  not  post- 
pone his  election  to  take  or  reject  the  title,  thereby  retaining 
the  use  of  his  money  and  compelling  the  defendant  to  be  at 
the  expense  of  preserving  the  property  without  reimburse- 
ment. If  he  could  do  so  for  eight  months  he  could  do  so  for 
a  year  or  some  longer  period.  Such  a  rule  would  be  most 
unjust  and  we  think  has  no  existence. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gray,  O'Brien,  Landon,  Cullbn  and  Werner,  JJ., 
concur ;  Parker,  Ch.  J.,  not  sitting. 

Judgment  reversed,  etc. 


Charles  W.  Sloan,  Eespondent  and  Appellant,  v.  Anna  W.  I  l^|       ^\ 
Baird,  Appellant  and  Eespondent.  ' 

Ihterbst  —  Market  Value.  In  an  action  to  recover  unliquidated  . 
damages  for  the  breach  of  an  executory  contract  to  convey  property, 
interest  is  not  allowable  unless  there  is  an  established  market  value  of  the 
property  or  means  accessible  to  the  party  sought  to  be  charged  of  ascertain- 
ing by  computation  or  otherwise  [the  amount  to  which  the  plaintiff  is 
entitled. 

Sloan  V.  Baird,  12  App.  Div.  481,  afBrmed. 

(Argued  February  13,  1900;  decided  March  37,  1900.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
January  11,  1897,  modifying,  and  affirming  as  modified,  a 
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judgment  in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JvZien  T.  Davies  for  plaintiff,  respondent  and  appellant. 
The  learned  Appellate  Division  erred  in  disallowing  that  por- 
tion of  the  amount  recovered  by  the  plaintiff,  which  was 
awarded  as  interest.  {Cooley  v.  LohdeUj  153  N.  Y.  596;  22 
Am.  &  Eng.  Ency.  of  Law,  94 ;  PhiUips  v.  Berger^  8  Barb. 
527 ;  Newton  v.  Bronson^  13  N.  Y.  587 ;  Suiphen  v.  Fowler^ 
9  Paige,  280 ;  Myers  v.  De  Mier,  4  Daly,  343 ;  52  N.  Y. 
647;  Worrall  v.  Munn,  38  N.  Y.  137;  Bostwick  v.  Beach, 
103  N.  Y.  414;  105  N.  Y.  661;  Ilathuway  v.  Payne,  34  N. 
Y.  103  ;  Moore  v.  Burrows,  34  Barb.  173 ;  CogsweU  v.  Cogs- 
weU,  2  Edw.  Ch.  238.) 

Albert  H,  Attefbury  for  defendant,' appellant  and  respond- 
ent. The  referee  erred  in  allowing  interest  on  the  amount  of 
damages,  and  the  Appellate  Division  was  correct  in  striking 
this  out.  {Smith  v.  Veilie,  60  N.  Y.  106 ;  WhiU  v.  MUler, 
71  N.  Y.  118;  78  N.  Y.  393 ;  McMaster  v.  State,  108  N.  Y. 
542 ;  Mansfield  v.  N  Y.  C.  &  H.  E,  R.  R.  Co.,  114  N.  Y. 
331;  de  Carricarti  v.  Blanco,  121  N.  Y.  230;  BlaJee  v. 
Kro7n,  128  N.  Y.  64  ;  Gray  v.  C.  R,  R.  Co.,  157  N.  Y.  483.) 

Haight,  J.  The  defendant  was  the  owner  of  certain  lands, 
buildings  and  machinery  at  Trenton,  New  Jersey,  known  as 
the  plant  of  the  Hamilton  Rubber  Company.  She  entered 
into  a  certain  contract  with  the  plaintiff  by  which  she  agreed 
to  sell  and  convey  the  property  to  huu  within  a  time  speci^d 
for  the  sum  of  fifty  thousand  dollars  ($50,000).  At  the  time 
specified  the  plaintiff  tendered  performance,  but  the  defend- 
ant refused  to  convey  the  property  to  him  ;  but  instead,  con- 
veyed it  to  one  Skrim.  This  action  was  brought  to  recover 
the  damages  which  the  plaintiff  sustained  by  reason  of  the 
defendant's  refusal  to  perform  her  contract. 
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•  The  case  was  tried  before  a  referee,  who  awarded  the  plain- 
tiff fifteen  thousand  live  hundred  dollars  ($15,500)  damages, 
with  interest  thereon  from  the  date  of  the  breach  of  the  agree- 
ment. The  Appellate  Division  modified  the  judgment  by 
deducting  from  the  damages  awarded  by  the  referee  the  sum 
"^f  two  thousand  eight  hundred  fifty-three  dollars  and  fifty- 
four  cents  ($2,853.54)  as  interest,  and  also  by  deducting  tlie 
sum  of  one  hundred  forty-two  dollars  and  sixty-eight  cents 
^^$142.68)  from  the  amount  awarded  as  extra  allowance  in 
addition  to  costs,  and  as  so  modified  the  judgment  was  unani- 
mously affirmed. 

We  have  examined  the  exceptions  raised  by  the  defendant's 
appeal  and  are  of  the  opinion  that  the  questions  involved 
were  properly  disposed  of  by  the  Appellate  Division.  The 
only  question  which  we  shall  here  discuss  arises  upon  the 
plaintiff's  appeal,  in  which  he  claims  that  the  Appellate 
Division  improperly  modified  the  judgment  by  deducting  from 
the  sum  awarded  the  interest  from  the  time  of  the  breach  of 
the  contract. 

It  is  true  that  much  has  been  written  upon  the  subject  of 
awarding  interest,  and  that  the  authorities  are  not  in  entire 
harmony.  But  we  must  regard  the  question  here  under  con- 
sideration as  settled  by  our  recent  decision  in  the  case  of 
Gray  v.  Cmtral  R.  R.  Co.  of  N,  J.  (157  N.  Y.  483).  In 
that  case  the  rule  adopted  by  Earl,  J.,  in  White  v.  Miller 
(78  N.  Y.  393)  and  by  Bradley,  J.,  in  Mansfield  v.  iT.  Y. 
a  <6  H.  R.  R,  R.  Co.  (114  N.  Y.  331)  was  approved  and  fol- 
lowed. The  rule  as  stated  in  these  cases  is  to  the  effect  that 
in  an  action  to  recover  unliquidated  damages  for  a  breach 
of  a  contract,  interest  is  not  allowable  unless  there  is  an 
established  market  value  of  the  property,  or  means  access- 
ible to  the  party  sought  to  be  charged  of  ascertaining 
bv  computation,  or  otherwise,  the  amount  to  which  the  plain- 
tiff is  entitled.  (See,  also,  Mc  Master  v.  State^  108  N.  Y. 
542.)  The  damages  in  this  case  were  the  difference  between 
the  amount  which  the  plaintiff  agreed  to  pay  and  the  value  of 
the  property.  The  property  consisted  of  a  parcel  of  land 
42 
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upon  which  there  were  buildings  inclosing  a  quantity  of 
machinery  used  in  the  manufacture  of  rubber.  The  factor}' 
had  been  operated  for  a  nura'ber  of  years,  but  at  the  time  of 
the  contract  it  stood  idle  and  unused.  The  property  was  of  a 
special  kind  fitted  for  a  peculiar  business,  and  its  value 
depended  largely  upon  its  location,  condition  and  the  demand 
for  the  goods  which  it  was  designed  to  manufacture.  It 
appears  that  the  machinery  constituted  the  chief  value  of  the 
property,  and  its  long  use,  of  necessity,  j^roduced  a  deteriora- 
tion and  impaired  its  value.  The  expert  witnesses  called 
upon  the  question  of  the  value  of  the  property  widely  differed 
in  their  judgments.  With  reference  to  the  machinery  their 
estimates  ranged  from  five  thousand  dollars  to  forty-eight 
thousand  dollars,  and  upon  the  whole  property  from  thirty- 
five  thousand  dollars  to  one  hundred  thousand  dollars.  It  is 
thus  apparent  that  the  damages  sought  to  be  recovered  were 
not  only  unliquidated,  but  that  no  means  were  accessible  to 
the  defendant  of  ascertaining  the  amount  which  might  be 
awarded  by  a  jury  and  she  called  upon  to  pay.  But  it  is  said 
there  was  a  market  value.  If  so,  what  was  it  ?  Was  it  thirty- 
five  thousand  dollars  or  one  hundred  thousand  dollars  ?  The 
market  value  of  property  is  established  when  other  property 
of  the  same  kind  has  been  the  subject  of  purchase  or  sale  to 
so  great  an  extent  and  in  so  many  instances  that  the  value 
becomes  fixed.  Bouvier,  in  his  Law  Dictionary,  defines  market 
value  as  a  price  established  by  public  sales,  or  sales  in  the  way 
of  ordinary  business,  as  of  merchandise.  The  Century  Dic- 
tionary defines  market  price  as  being  the  current  price.  (See, 
also,  Mur7y  v.  Stanton,  99  Mass.  345,  348.)  While  evidence 
was  given  by  experts  showing  the  value  of  the  property,  there 
is  no  evidence  showing  that  this  property  had  a  market  value 
established  and  fixed  by  which  the  defendant  could  determine 
the  damages  which  the  plaintiff  was  entitled  to  recover  or 
compute  the  interest  thereon,  and  there  is  no  finding  by  the 
referee  that  the  property  had  a  market  value. 

The  judgment  should  be  aflSrmed,  without  costs  to  either 
party. 
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O'Brien,  J.  The  judgment  in  this  case  was  entered  upon 
the  report  of  a  referee  and  awarded  to  the  plaintiff  dam- 
ages for  a  breach  by  the  defendant  of  an  executory  con- 
tract in  writing  whereby  the  defendant  agreed  to  sell  and 
convey  to  the  plaintiff  certain  real  estate  at  a  specified  price. 
The  complaint  alleges  the  due  execution  and  delivery  of  the 
contract,  the  breach  thereof  by  the  defendant  in  refusing 
to  convey  upon  tender  of  the  purchase  price,  the  sale  by 
her  to  another  party  before  the  action  was  commenced,  and 
the  damages.  The  only  fact  alleged  upon  which  the  defend- 
ant in  her  answer  took  issue  was  the  amount  of  the  damages, 
and  that  was  the  only  question  which  the  referee  was  required 
to  determine.  He  found  that  the  property  which  the  defend- 
ant had  agreed  to  sell  to  the  plaintiff  for  $35,000,  subject  to 
a  mortgage  of  $15,000,  was  worth  at  the  date  of  the  breach 
of  the  contract  at  least  $65,500,  and  that  the  damages  amounted 
to  $15,500,  with  interest  thereon  from  the  date  of  the  tender 
by  the  plaintiff  of  the  purchase  price.  The  Appellate  Division, 
in  affirming  the  judgment  as  to  the  damages,  held  that  the 
item  of  interest,  amounting  to  $2,853.54,  was  improperly 
allowed,  and  modified  the  judgment  by  striking  it  out  of  the 
recovery.  Both  parties  have  appealed  to  this  court,  the 
defendant  from  the  whole  judgment,  and  the  plaintiff  from 
that  part  of  it  which  decides  that  interest  was  not  allowable. 

The  defendant's  appeal,  therefore,  rests  upon  the  exceptions 
taken  at  the  trial  and  the  plaintiff's  appeal  upon  the  question 
of  interest  upon  the  damages  from  the  date  of  the  breach. 
The  defendant  having  deprived  the  court  of  the  power  to 
decree  specific  performance  of  the  contract,  was  bound  to 
respond  to  the  plaintiff  in  such  damages  as  were  found  to  have 
been  sustained  by  him  in  consequence  of  the  breach  resulting 
from  the  tender  of  performance  and  the  refusal  of  the  defend- 
ant to  convey.  {Cooley  v.  Lobdell,  153  N.  Y.  596.)  The  cir-' 
curastance  that  the  real  property  constituting  the  subject- 
matter  of  the  contract  was  situated  in  another  state  presented 
no  obstacle  to  the  jurisdiction.  {Newtan  v.  Bronson^  13  N. 
Y.  587;  Gardner  v.  Ogden,  22  N.  Y.  327;  Siitphenw.  Fow- 
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ler,  9  Paige,  280;  Ward  v.  Arredondo,!  Hopk.  Ch.  213.) 
Tender  of  the  purchase  price  is  generally  regarded  as  equiva- 
Jent  to  payment,  and  until  conveyance  made  the  vendor  holds 
the  title  as  trustee  for  the  vendee.  {Pdtony.  W.  F.  Ina,  Co.^ 
77  N".  Y.  605  ;  Hathaway  v.  Payne^  34  id.  92 ;  Cogswell  v. 
Cogswell^  2  Edw.  Ch.  231.)  Upon  tender  of  performance 
by  the  plaintiff  and  refusal  of  the  defeii3ftnt  to  convey,  the 
damages  for  the  breach  of  the  contract  Is  the  difference 
between  the  contract  price  and  the  market  vti^lue  of  the  prop- 
erty at  the  time  of  the  breach,  and  the  vendee  becomes  then 
entitled  to  the  rents  and  profits.  (  WorraU  v.  Munn^  38  N.  Y. 
137;  Boatwick  v.  Beachy  103  id.  414;  S.  C\  105  id.  661; 
Margraf  v.  Muir^  57  id.  155;  PumpeUy  v.  Phdps^  40 
id.  66.) 

The  decision  of  the  referee  upon  the  facts  is  coe elusive 
upon  this  court,  and  but  two  exceptions  are  relied  upon  by 
the  learned  counsel  for  the  defendant  to  sustain  her  appeal. 
They  were  taken  to  a  ruling  of  the  referee  permitting  two 
witnesses  to  express  an  opinion  as  to  the  value  of  the  property, 
first,  from  their  knowledge  and  observation  of  the  property, 
and,  again,  upon  a  hypothetical  question  in  the  form  usually 
propounded  to  experts  on  other  subjects.  The  real  estate 
wliich  was  the  subject  of  the  controversy  was  a  rubber  fac- 
tory at  Trenton,  New  Jersey.  Neither  of  the  witnesses 
resided  there,  but  it  appeared  that  they  had  seen  the  property, 
had  heard  the  other  testimony  as  to  the  cost  of  the  land,  the 
building  and  the  tools  and  machinery,  and  were  conversant  in 
a  very  large  way  with  the  general  business  for  which  the 
plaintiff  intended  the  property  to  be  used  and  the  cost  of  such 
plants.  Both  witnesses  had  large  experience  in  the  nibber 
business,  and  were  familiar  with  the  character  and  capacity  of 
the  various  plants  for  producing  the  article  throughout  the 
country,  but  it  did  not  appear  that  they  had  any  knowledge  of 
the  local  market  for  real  estate  at  Trenton,  where  the  plant  in 
question  was  situated.  Courts  cannot  ignore  modern  condi- 
tions of  business  which  affect  the  value  of  property.  We 
know,  for  instance,  that  the  value  of  a  factory  for  the  refine- 
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ment  or  mannfacture  of  sngar,  oil  or  even  rubber,  cannot  be 
determined  with  reference  to  the  market  for  such  property  in 
the  locality  where  situated.  If  values  in  such  cases  could  be 
made  to  depend  upon  the  wants  of  the  local  markets,  much 
valuable  property  would  be  sacrificed,  or,  at  least,  underes- 
timated. In  many  cases  it  would  be  found  that  there  is 
practically  no  local  market  for.  real  estate  of  this  character. 
The  particular  location  of  this  factory  had  very  little 
to  do  with  its  value.  That  was  dependent  upon  condi- 
tions entirely  outside  of  the  locality  and  growing  oot  of  the 
character  of  the  business  and  the  methods  by  which  it  is 
conducted.  To  an  individual  or  even  a  local  corporation  the 
property  might  be  worth  very  little,  while  one  of  the  great 
corporations  or  combinations,  by  means  of  which  business  of 
this  character  is  now  conducted,  would  readily  pay  a  fair  price 
for  it.  It  would,  therefore,  be  unjust  to  limit  the  plaintiiSf's 
measure  of  damages  to  the  nominal  value  in  the  market  of 
Trenton,,  when  it  appears  that  it  had  a  greater  value  in  a 
much  wider  market.  Since  it  appears  that  the  business  for 
which  it  was  to  be  used  is  conducted  by  corporations  outside 
of  that  city,  operating  throughout  the  country  generally,  or 
at  least  large  sections  of  the  country,  the  market  in  which  the 
value  was  to  be  ascertained  must  be  deemed  to  be  coextensive 
with  the  field  of  their  operations.  Therefore,  whether  these 
witnesses  had  qualified  themselves  to  express  an  opinion  with 
reference  to  the  value  of  the  property  in  controversy  was  a 
question  of  fact  to  be  determined  by  the  referee  in  the  first 
instance,  and  it  is  clear  that  the  evidence  justified  his  decision. 
{Slocovich  V.  Orient  Mut  Ins.  Co.^  108  N.  Y.  56;  Nelson 
V.  Stm  Mut  Ins,  Co,^  71  id.  453 ;  Perkins  v.  Stichney^  132 
Mass.  218;  Spring  Co.  yi  JEdga/r,  99  U.  S.  668  ;  StiWweU  <& 
B.  Mfg.  Co.  V.  PhelpSy  130  id.  520 ;  Montana  Rail/way  Co. 
V.  Wwrren^  137  id.  353  \  I.  db  S.  Coasting  Co.  v.  Tdson^ 
139  id.  569.)  There  was  evidence  with  respect  to  the 
competency  of  the  witnesses,  and  the  decision  of  the  ref- 
eree upon  the  question  is  not  reviewable  in  this  court, 
not  because  the  decision  of  the  court  below  was  unani- 
mou8|   but    upon   general    and   well-settled   principles   of 
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law.  The  effect  of  a'  unanimous  decision  is  limited  to  the 
facts  in  the  case  put  in  issue  by  the  pleadings,  and  to  the  evi- 
dence to  sustain  such  facts,  and  has  no  application  to  collateral 
questions  arising  at  the  trial,  such  as  the  qualifications  of  a 
witness  to  express  an  opinion  or  a  juror  to  sit  in  the  case.  It 
follows  that  the  defendant's  appeal  cannot  be  sustained. 

It  seems  to  me  that  the  argument  of  the  learned  counsel 
for  the  plaintiff  in  support  of  his  appeal  from  the  decision 
below,  on  the  question  of  interest,  cannot  be  successfully 
answered.  It  would  not  be  profitable,  however,  to  discuss 
the  question  now  upon  principle  or  authority,  since  it  has  very 
recently  occupied  the  attention  of  the  court.  {Gray  v.  Cen- 
tral R.  R,  Co.  of  N.  J.,  157  N.  Y,  483.)  In  that  case  it  was 
admitted  that  a  party  was  entitled  to  recover  interest  as  part 
of  the  damages  for  breach  of  an  executory  contract  for  the 
sale  of  property  when  the  property  sold  had  a  market  value 
at  the  time  of  the  breach,  but  as  the  subject  of  the  sale  was 
an  old  ferryboat  that  had  x\6  market  value,  it  was  held  that 
the  action  of  the  court  below  in  striking  out  the  item  of 
interest  was  proper.  In  the  present  case  the  referee  held  that 
the  property  had  a  market  value  at  the  time  of  the  breach, 
and  assessed  the  damages  accordingly.  I  am  unable  to  see 
how  the  court  can  hold  that  the  referee  committed  an  error 
of  law  in  allowing  interest  on  the  damages  from  the  date  of 
the  breach,  since  the  facts  found  by  him  have  not  been  dis- 
turbed by  the  court  below.  The  question  of  damages  was  the 
only  issue  in  the  case,  and  the  only  ground  upon  which  this 
court  can  deny  interest  to  the  plaintiff  is  that  the  defendant, 
when  sued,  could  not  ascertain  how  much  she  was  bound  to 
pay  for  her  breach  of  the  contract.  The  same  answer  is 
available  to  a  defendant  in  every  case ;  but  whatever  force  it 
once  had,  it  is  clear  that  it  has  none  now,  since,  by  statute,  a 
defendant,  wlien  sued  upon  such  a  claim,  may  serve  with  the 
answer  an  offer  to  liquidate  the  damages  at  a  specified  sum, 
and,  unless  the  recovery  is  for  a  larger  sum,  he  may  not  only 
defeat  all  claim  for  interest,  but  recover  from  the  plaintiff  the 
expenses  incurred  in  defending  on  the  question  of  damages 
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against  a  claim  for  a  larger  measure  of  damages.  (Code, 
§§736,737.) 

But  quite  apart  from  the  fact  that  in  every  action  against 
the  vendor  of  real  property  for  damages  arising  from  the 
breach  of  an  executory  contract  of  sale,  it  must  be  shown 
that  the  property  has  a  market  value  exceeding  the  contract 
price  in  order  to  justify  a  finding  of  any  damages  whatever, 
the  plaintiffs  right  to  interest  in  this  case  rests  upon  other 
grounds  still  more  diflBcult  to  answer. 

When  the  plaintiff  tendered  the  purchase  price,  be  had  fully 
performed  the  contract,  and,  as  we  have  seen,  became  in  equity 
the  owner  of  the  property  and  entitled  to  the  rents  and  profits, 
the  defendant  holding  the  legal  title  as  his  trustee.  The  con- 
veyance by  the  defendant  to  a  third  party  in  violation  of  her 
agreement  and  of  the  trust,  deprived  the  plaintiff  of  the  rents 
and  profits  to  which  he  was  entitled,  and  the  law  will  give 
him  indemnity  for  this  loss  by  awarding  interest  as  a  substi- 
tute. (  Worrall  v.  Munn,  supra  ;  Bostwiclc  v.  Beach,  supra,) 
The  only  inquiry  involved  in  this  feature  of  the  case  is  whether 
the  referee  committed  any  legal  error  in  awarding  interest  to 
the  plaintiff.  I  think  it  is  diflScult,  if  not  impossible,  to  show 
that  he  did.  If  these  views  are  correct,  the  judgment  should 
be  aflirmed  on  the  defendant's  appeal,  reversed  on  the  plain- 
tiffs appeal,  and  the  judgment  entered  on  the  report  of  the 
referee  affirmed. 

GraYj  Landon,  Cullen  and  "Webnek,  JJ.,  concur  with 
Haight,  J. ;  Pabkeb,  Oh.  J.,  votes  for  affirmance  because  he 
is  unable  to  distinguish  this  case  from  that  of  Gray  v.  C.  R, 
R,  Co.  of  N.  J,  (157  N.  Y.  483) ;  O'Brien,  J.,  reads  opinion 
in  affirmance  of  the  referee  including  interest. 

Judgment  affirmed. 
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Bank  of  Buffalo,  and  Seth  W.  Warren,  as  Receiver  of 
the  Farmers  and  Mechanics'  Bank  of  Buffalo,  Appel- 
lants, Impleaded  with  Others. 

1.  Specific  Performance  of  Contract  —  Subjbct-kattbr  not 
Identified.  Specific  performance  of  a  contract  for  the  purchase  of  bark 
cannot  be  ordered  when  the  bark  to  be  delivered  on  the  contract  is  an 
unascertained  and  unidentified  portion  of  a  larger  quantity. 

2.  Lien  or  Equity  of  Purchaser  in  Case  of  Unidentified  Property. 
The  use  of  part  of  the  proceeds  of  notes  given  on  the  purchase  of  a 
specified  quantity  of  bark,  to  pay,  without  the  purchaser's  knowledge  or 
direction,  certain  "peeling "  charges  on  bark  of  a  third  party  who,  by  an 
independent  contract  with  the  seller  had  agreed  to  deliver  to  the  purchaser 
the  agreed  quantity  of  bark,  when  that  has  not  been  ascertained  or  identi- 
fied, but  remains  part  of  a  greater  quantity,  does  not  create  any  Ken  upon 
or  equity  in  the  bark  in  favor  of  the  original  purchaser,  as  against  a  sub- 
sequent purchaser  from  the  third  party,  who  takes  it  only  for  an  antece- 
dent indebtedness;  but  the  transfer  is  simply  a  preference  of  one  creditor 
over  another. 

LightJkouse  v.  Third  National  Bank,  25  App.  Div.  630,  reversed. 

(Argued  February  6,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpretne  Coart  in  the  fourth  judicial  department,  entered 
February  19,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

On  or  about  June  28,  1893,  the  Morrison  Run  Lumber 
Company,  a  copartnership,  entered  into  a  contract  with  the 
plaintiff  by  which  the  former  agreed  to  deliver  to  the  latter 
one  thousand  cords  of  good,  merchantable  bark  on  board  W. 
N.  Y.  &  P.  R.  R.  cars  at  Rochester,  at  the  Fate  of  five  oars 
per  w^ek,  commencing  not  later  than  July  15,  1893,  for 
which  the  plaintiff  agreed  to  pay  seven  dollars  and  fifty  cents 
per  cord  of  twenty-two  hundred  pounds.  Payments  were  to 
be  made  in  the  following  manner :  "  Three  notes  of  one  thou- 
sand dollars  each,  dated  June  28,  1893,  given  as  an  advance 
payment  on  the  above-mentioned  bark ;  the  sum  of  three  dol- 
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lars  per  cord  to  be  deducted  from  the  full  amount  until 
enough  has  been  delivered  to  pay  the  above  notes ;  the  bal- 
ance, four  dollars  and  fifty  cents,  to  be  paid  on  the  10th  of 
each  month  for  all  bark  shipped  the  previous  month."  This 
contract  was  agreed  upon  at  Rochester  between  one  Droney, 
the  agent  of  the  Morrison  Run  Lumber  Company,  and  the 
plaintiff.  The  contract  was  drawn  in  duplicate.  One  copy 
tliereof  was  signed  by  the  plaintiff,  and  Droney  took  both 
copies  to  French,  the  president  of  the  Morrison  Run  Lumber 
Company,  for  signature.  At  the  same  time  the  plain tiflf  gave  to 
Droney  his  three  promissory  notes,  dated  on  that  day,  for  one 
thousand  dollars  each,  the  first  of  which  was  payable  in  sixty 
days  and  the  other  two  in  three  months  from  the  date  thereof, 
to  the  order  of  said  Morrison  Run  Lumber  Company,  at  the 
Exchange  National  Bank  of  Olean,  N.  Y.  Droney  took  said 
contract  and  notes  to  said  French,  and  the  latter,  before  exe- 
cuting the  contract  with  the  plaintiff,  procured  a  contract 
from  the  United  Lumber  Company  of  Liberty,  Pa.,  in  the 
following  form :  * 

"This  memorandum  witnessetli  that  the  United  Lumber 
Company  of  Liberty,  Penna.,  have  sold  to  the  Morrison  Run 
Lumber  Company,  to  be  delivered  to  J.  C.  Lighthouse,  of 
Rochester,  N.  Y.,  One  thousand  (1000)  cords  of  bark  of  this 
year's  peeling,  on  the  jobs  of  Duncan  McRea,  and  the  said 
Duncan  McRea  is  hereby  empowered  and  authorized  to  act 
for  the  said  United  Lumber  Company  and  make  deliveries  of 
the  same  according  to  orders  of  the  Morrison  Run  Lumber 
Company,  and  to  deliver  to  them  the  one  thousand  (1000) 
cords  of  bark  as  soon  as  it  is  peeled  in  excess  of  the  one-fourth 
of  the  bark  to  be  delivered  to  A.  Healey  &  Sons. 

"  Shipments  of  said  bark  to  be  made  at  the  rate  of  from  two 
to  five  cars  per  week,  beginning  on  or  before  July  15th  here- 
after, the  said  Morrison  Run  Lumber  Company  hereby  assum- 
ing to  pay  upon  the  said  bark  the  bills  that  will  be  due  the 
said  Duncan  McRea  for  peeling  and  loading  the  same,  which 
shall  not  exceed  three  dollars  and  twenty-five  cents  ($3.25)  per 
43 
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cord,  and  shall  account  to  J.  C.  French  for  the  remainder  of 
the  proceeds  of  the  bark  at  the  rate  of  seven  dollars  and  fifty 
cents  ($7.50)  per  cord,  delivered  F.  O.  B.  cars,  Rochester,  N. 
Y.,  as  per  sale  to  J.  C.  Lighthouse.  To  all  of  which  we 
mutually  agree. 

«  UNITED  LUMBER  COMPANY, 

"  G.  D.  Brigos,  President. 

«  MORRISON  RUN  LUMBER  COMPANY. 

"  I  hereby  consent  to  the  sale  of  one  thousand  (1000)  cords 
of  bark  to  the  Morrison  Run  Lumber  Company,  as  above  set 
forth. 

«  J.  C.  FRENCH." 

Immediately  upon  the  execution  of  the  last-mentioned  con- 
tract said  French,  for  and  on  behalf  of  the  Morrison  Run 
Lumber  Company,  signed  the  contract  with  the  plaintiff  and 
mailed  it  to  him.  On  or  about  June  30tli  the  notes  delivered 
by  the  plaintiff  to  said  Droney  for  the  Morrison  Run  Lumber 
Company  were  discounted,  and  out  of  the  proceeds  thereof  said 
French  paid  to  McRea  eighteen  hundred  and  twenty-five  dol- 
lars ($1,825.00).  At  this  time  there  were  more  than  one  thou- 
sand (1,000)  cords  of  bark  peeled  and  corded  on  what  is  known 
as  the  "  Boody  lands  "  in  McKean  county.  Pa.,  which  are  the 
same  lands  referred  to  in  the  contract  between  the  United 
Lumber  Company  and  the  Morrison  Run  Lumber  Company 
as  "  the  jobs  of  Duncan  McRea."  None  of  the  bark  men- 
tioned in  either  of  said  contracts  was  ever  delivered  to  the 
plaintiff.  On  June  30th,  1893,  and  until  August  30th,  1893, 
the  Morrison  Run  Lumber  Company,  wliicli  was  owned  by 
French,  and  the  United  Lumber  Company,  which  was  practi- 
cally owned  by  Adelpha  C.  Briggs,  were  largely  indebted  to 
the  defendants,  the  Third  National  Bank  of  Buffalo,  and  the 
Farmers  and  Mechanics'  Bank  of  Buffalo,  N.  Y.,  for  loans 
and  advances  theretofore  made  by  said  banks  upon  notes  then 
held  by  them.  In  the  month  of  August  the  officers  of  said 
banks  began  pressing  the  said  United  Lumber  Company  and 
the  Morrison  Run  Lumber  Company  for  payment  or  security. 
On    August   30th,  1893,  French  gave  to  the  Farmers  and 
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Mechanics^  Bank  a  written  instrument  by  which  he  trans- 
ferred to  it  all  his  rights  in  and  to  certain  contracts  for  the 
purchase  and  sale  of  hemlock  timber  bark  and  other  timber 
and  lumber,  made  between  Adelpha  C.  Briggs  and  others  and 
himself  on  January  11,  1892,  and  "all  interests  or  rights  I 
may  have  in  any  trees,  lumber,  bark  upon  the  tract  of  land  in 
the  townships  of  Liberty  and  Norwich,  McKean  County,  Pa., 
the  title  to  wliich  is  in  Adelpha  C.  Briggs." 

On  the  31st  day  of  October,  1893,  the  Morrison  Lumber 
Company,  which  was  a  corporation  as  distinguished  from  the 
Morrison  Run  Lumber  Company,  the  copartnership  above 
mentioned,  executed  and  delivered  to  the  defendants,  the 
Third  National  Bank  of  Buffalo,  and  the  Farmers  and  Mechan- 
ics' Bank  of  Buffalo,  N.  Y.,  a  deed  of  the  lumber  standing  or 
lying  upon  certain  lands  in  the  townships  of  Liberty  and  Nor- 
wich, McKean  county,  Pa.,  which  embrace  the  lands  upon 
which  the  bark  peeled  by  said  Duncan  McRea  was  corded  ; 
excepting  and  reserving  therefrom  all  the  merchantable  hem- 
lock bark  on  said  lands  and  all  the  rights  of  the  United  Lum- 
ber Company  and  A.  C.  Briggs,  as  set  forth  in  said  contract 
bearing  date  January  11,  1892. 

On  or  about  the  1st  of  November,  1893,  the  said  Adelpha 
C.  Briggs  and  her  husband  executed  and  delivered  to  said 
banks  a  deed  conveying  the  said  Boody  lands;  and  by  a  sep- 
arate instrument  in  writing  bearing  even  date  therewith  the 
said  Adelpha  C.  Briggs  and  her  husband  transferred  to  said 
banks  all  of  their  right,  title  and  interest  in  and  to  all  mill 
property,  machinery,  logs,  lumber  and  bark,  and  other  per- 
sonal property  on  said  lands. 

The  notes  given  by  the  plaintiff  as  aforesaid  passed  into  the 
hands  of  bona  fide  holders,  and  the  plaintiff  was  compelled  to 
pay  the  same  at  maturity.  Under  the  several  transfers  made 
to  said  banks  as  aforesaid,  they  took  possession  of  the  lands 
therein  described  and  of  all  the  bark  on  said  lands.  The 
plaintiff  made  several  demands  upon  said  banks  for  the  bark 
which  he  claimed  to  own  or  have  an  interest  in,  and  upon 
their  refusal  to  deliver  it  to  him  he  brought  this  action. 
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The  further  facte,  so  far  as  they  are  material,  will  appear  in 
the  opinion. 

Adelbert  Moot  for  appellants.  The  contract  between 
French  and  Briggs  furnishes  no  legal  reason  why  Lighthouse 
should  have  a  judgment  against  the  banks.  {Lawrence  v. 
Fox,  20  N.  Y.  268 ;  Kelhj  v.  Roberts,  40  N.  Y.  432 ;  Turk 
V.  Ridge,  41  N.  Y.  201 ;  K  L.  Ins.  Co.  v.  mUon,  78  N.  Y. 
137;  Southwich  v.  F,  N.  Bank,  84  N.  Y.  420;  Peoph  v. 
Dennison,  84  N.  Y.  272  ;  Dunning  v.  Leavitt,  85  N.  Y.  35  ; 
Crowe  V.  Lewin,  95  N.  Y.  423 ;  Garnaey  v.  Rogers,  47  N. 
Y.  242 ;  Vrooman  v.  Turner,  69  N.  Y.  285.)  The  equities 
of  the  banks  are  superior  to  those  of  Ligbthouse.  (Pom.  Eq. 
Juris.  §  1235.)  The  court  erred  in  granting  plaintiff  judg- 
ment on  a  cause  of  action  not  alleged,  and  on  the  ground  of 
fraud.  {Southwick  v.  F,  N,  Bank,  84  K.  Y.  420  ;  People  v. 
Dennison,  84  JS.  Y.  272 ;  E,  Z.  Ins,  Co.  v.  Nelson,  78  K.  Y. 
137.)  Tliere  is  no  ground  for  judgment  for  Lighthouse 
against  the  banks  in  this  case.  {Shindler  v.  llouston,  1  N.  Y. 
261 ;  2  Kent's  Com.  492-^96,  504.) 

Walter  S.  Ilubhell  for  respondent.  The  plaintiff  was 
entitled  to  recover  of  the  banks  because  the  bark  was  trans- 
ferred to  the  banks  solely  as  collateral  security  for  a  pre-exist- 
ing indebtedness,  and  nothing  was  advanced  by  the  banks  on 
the  faith  of  the  transfer.  {Ma^auley  v.  Smith,  132  N.  Y. 
524 ;  Sargent  v.  E.  S.  A.  Co.,  46  Hun,  19.)  The  defendants, 
the  banks,  had  notice  of  plaintiff's  claim  before  the  bark  was 
delivered  to  them  and,  therefore,  acquired  no  title  as  against 
it.  {Kimlerly  v.  Patchin,  19  N.  Y.  330.)  As  Briggs 
retained  possession  of  the  bark  until  it  was  transferred  to  the 
banks  and  they  took  possession,  Liglithouse  and  French  got 
neither  title,  lien  nor  possession.  {Joyce  v.  Adams,  8  X.  Y. 
291 ;  Anderson  v.  Read,  106  N .  Y.  333 ;  Blossom  v.  Shotter, 
59  Hun,  481 ;  128  N.  Y.  679.) 

Werner,  J.  The  learned  trial  court  found  the  facts  sub- 
stantially as  above  stated.     Upon  these  facts  it  based  tlie  legal 
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conclosioQ,  "  that  the  transfer  to  the  defendant  banks,  by  the 
said  John  C.  French  and  Adelpha  C.  Briggs,  of  the  said  bark 
upon  the  said  Boody  lands,  peeled  by  said  Duncan  McRea 
under  his  contract  with  the  United  Lumber  Company,  was 
subject  to  whatever  right  the  plaintiff  acquired  therein  by  the 
advance  payment  made  by  him  upon  tlie  agreement  to  pur- 
chase 1,000  cords  of  bark  of  the  Morrison  Run  Lumber  Com- 
panj',  and  the  payment  to  Duncan  McRea  of  $1,825  of  the 
proceeds  of  the  discount  of  the  plaintiff's  notes  to  apply  on 
his  contract  for  the  peeling  of  said  bark.  And  that,  to  the 
extent  of  the  said  sum  of  $1,825,  such  transfer  was  in  fraud 
of  the  plaintiff's  right  so  acquired,  which  ^as  the  right  to  com- 
pel the  specific  performance  of  the  contract  between  the  Mor- 
rison Run  Lumber  Company  and  the  United  Lumber  Com- 
pany to  the  amount  advanced  by  the  plaintiff  and  actually  paid 
to  said  McRea." 

"That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  banks,  tlie  Third  National  and  Farmers  and 
Mechanics'  Banks,  setting  aside  the  transfer  so  made  to  them 
of  the  bark,  to  the  extent  of  the  said  sum  of  $1,825,  paid  by 
the  Morrison  Run  Lumber  Company  to  said  McRea,  and  that 
the  plaintiff  have  judgment  against  said  banks  for  the  sum  of 
$1,825,  part  proceeds  of  the  sale  of  said  bark  by  them." 

The  Appellate  Division  unanimously  affirmed  the  judgment 
entered  upon  the  decision  of  the  trial  court,  and  we  are, 
therefore,  compelled  to  accept  the  facts  as  found. 

This  case  presents  a  practical  illustration  o%the  difficulties 
with  which  courts  are  beset  in  the  attempt  to  apply  equitable 
principles  to  ill-considered  and  hastily-executed  contracts.  It 
would  have  been  possible  for  the  plaintiff  to  have  made  a  con- 
tract under  which  the  title  to  the  bark  bargained  for  passed  at 
once.  The  identity  of  the  subject-matter  of  the  contract 
might  have  been  so  clearly  fixed  as  to  have  left  nothing  to 
chance  or  doubt.  If,  in  the  nature  of  things,  both  of  these 
precautions  were  impmcticable,  the  plaintiff  might  still  have 
exacted  from  French  some  security  for  the  advances  made 
upon  the  contract.     As  neither  of  these  things  were  done,  it 
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is  our  duty  to  ascertain  whether  the  plaintiff,  under  the  eon- 
tract  which  was  made,  acquired  any  rights,  either  legal  or 
equitable,  which  can  be  upheld  under  the  judgment  herein. 
In  the  pursuit  of  this  inquiry  we  must  take  the  contract 
between  the  plaintiff  and  the  Morrison  Run  Lumber  Com- 
pany as  it  was  made.  The  desire  to  reach  a  result  which  will 
accord  with  the  apparent  equities  of  the  case  will  not  permit 
us  to  clothe  the  contract  with  conditions  and  characteristics 
that  are  foreign  to  it.  The  trial  court  correctly  decided  that 
the  contract  was  executory.  There  was  no  change  of  title  at 
the  time  of  its  execution.  This  necessary  conclusion  is  based 
upon  the  coincidence  of  absence  of  title  in  the  vendor ;  and 
the  lack  of  such  identification  and  appropriation  of  the  sub- 
ject-matter of  the  contract,  as  is  essential  to  the  passage  of 
title.  The  plaintiff's  executory  contract  with  the  Morrison 
Run  Lumber  Company  was  subsidiary  to  an  executory  con- 
tract between  the  latter  and  the  United  Lumber  Company. 
Neither  the  plaintiff  nor  his  vendor  could  acquire  title  to  any 
bark  under  either  of  said  contracts  until  something  was  done 
by  way  of  identification  or  appropriation  tliat  would  render 
the  amount  of  bark  specified  in  the  contracts  capable  of 
delivery.  Under  the  finding  of  the  trial  court  further  discus- 
sion of  this  feature  of  the  case  is  superfluous,  and  we  have 
alluded  to  it  simply  to  show  that  Kimberlt/  v.  Patchin  (19 
N.  Y.  330),  cited  by  respondent's  counsel,  and  kindred  cases, 
have  no  application  to  the  case  at  bar. 

If  the  plair^pff,  by  virtue  of  his  contract  with  the  Morri- 
son Run  Lumber  Company,  did  not  take  title  to  the  bark 
tlierein  described,  what  interest  did  he  acquire  therein  ?  The 
learned  trial  court  seems  to  have  proceeded  upon  the  theory 
that  the  plaintiff,  by  virtue  of  his  contract  with  the  Morrison 
Run  Lumber  Company,  became  vested  with  the  right  to  a 
specific  enforcement,  for  his  benefit,  of  the  contract  between 
the  latter  company  and  the  United  Lumber  Company.  By 
way  of  preface  to  what  we  shall  have  to  say  upon  this  sub- 
ject, we  may  assume,  although  we  do  not  decide,  that  this  is  a 
case  in  which  the  discretion  of  the  trial  court  might  have 
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been  properly  exercised  in  decreeing  specific  performance  if, 
upon  the  facts  established,  the  Morrison  Rim  Lumber  Com- 
pany could  have  enforced  specific  performance  of  its  contract 
with  the  United  Lumber  Company.  This  assumption  is  predi- 
cated upon  the  rules  laid  down  in  Johnson  v.  Brooks  (93  N. 
Y.  837) ;  Williams  v.  Montgomery  (148  N.  Y.  519),  and  Matter 
of  Argtcs  Co.  (138  N.  Y.  557),  to  the  effect  that  ift  general  a 
court  of  equity  will  not  take  upon  itself  to  make  such  a  decree, 
where  chattel  property  alone  is  concerned,  although  its  juris- 
diction to  do  so  is  no  longer  to  be  doubted,  and  it  is  believed 
that  no  good  reason  exists  against  its  exercise  in  any  case  when 
compensation  in  damages  would  not  furnish  a  complete  and 
satisfactory  remedy.  But  could  the  Morrison  Run  Lumber 
Company  have  enforced  specific  performance  against  the 
United  Lumber  Company?  Clearly  not.  The  contract 
between  these  two  companies  was  hardly  more  specific  in  its 
designation  and  appropriation  of  the  subject-matter  than  the 
contract  between  the  plaintiff  and  the  Morrison  Run  Lumber 
Company.  Under  the  plaintiff's  contract  any  1,000  cords  of 
good  merchantable  bark  would  have  satisfied  the  specifica- 
tions. Under  the  other  contract  the  bark  was  to  be  of  that 
year's  peeling  on  the  jobs  of  Duncan  McRea.  In  the  absence 
of  any  finding  we  may  assume  tiiat  McRea's  jobs  were  con- 
fined to  the  Boody  lands.  But  upon  those  lands  there  were  five 
hundred  piles  of  bark  containing  in  the  neighborhood  of  two 
thousand  cords  of  bark.  A.  Healey  &  Sons  were  first  enti- 
tled to  one-fourth  of  the  same,  and  then  out  of  the  balance, 
which  we  may  also  assume  amounted  to  about  fifteen  hundred 
cords,  the  United  Lumber  Company  had  agreed  to  sell  to  the 
Morrison  Run  Lumber  Company  one  thousand  cords,  to  be 
delivered  to  the  plaintiff.  Could  the  Morrison  Run  Lumber 
Company  have  insisted  upon  the  delivery  to  Lighthouse  of 
any  specific  one  thousand  cords  of  that  bark  ?  We  think  not. 
Any  one  thousand  cords  of  bark  taken  from  the  large  amount 
upon  those  lands  would  have  satisfied  the  terms  of  the  contract. 
The  only  substitute  for  a  manual  delivery  of  a  parcel  of  per- 
sonal property  mixed  with  an  ascertained  and  defined  larger 
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quantity  consists  of  such  an  identification  of  the  same  that 
the  purchaser  can  take  it.  {Stephens  v.  Santee^  49  N.  Y. 
35;  Riendeau  v.  BuUock,  48  N.  Y.  S.  R.  8Y6;  Foot  v. 
Marsh,  51  N.  Y,  288;  Bacon  v.  GUman,  57  K  Y.  656, 
and  Kein  v.  Tupper^  52  N.  Y.  550.)  There  was  here  no 
such  identification  of  the  property  as  would  have  enabled  the 
Morrison  Run  Lumber  Company  to  take  it.  There  was,  there- 
fore, no  sale,  and  there  could  be  no  specific  performance  so  long 
as  this  essential  requisite  of  the  contract  remained  unper- 
formed. But  it  seems  to  liave  been  assumed  by  the  learned 
trial  court  that  tlie  plaintiff  was  clothed  with  certain  equities 
which  were  superior  to  those  possessed  by  his  vendor.  What 
liad  he  done  that  had  been  omitted  by  his  vendor?  The 
answer  is  that  the  Morrison  Run  Lumber  Company  used 
$1,825.00  of  the  proceeds  of  his  notes  to  pay  for  the  "peel- 
ing "  charges  upon  said  bark.  It  will  be  observed  that  this 
circumstance  could  have  no  possible  influence  upon  the  ques- 
tions whether  title  passed  or  specific  performance  could  be 
enforced.  If  such  payment  had  been  made  pursuant  to  an 
agreement,  either  express  or  implied,  between  all  parties  inter- 
ested in,  and  to  be  affected  by,  the  transaction,  it  might  have 
created  an  equitable  lien  in  favor  of  the  plaintiff.  But  in  the 
absence  of  a  sufficient  identification  or  appropriation  of  any 
specific  1,000  cords  of  bark,  such  a  lien  would  have  attached 
to  all  the  bark  on  said  lands,  and  not  simply  to  a  part  thereof. 
It  is  not  claimed  that  there  was  any  such  agreement. 

We  must,  therefore,  look  for  plaintiff's  superior  equities  in 
another  direction.  The  decision  seems  to  imply  that  by  such 
application  of  a  part  of  the  moneys  produced  by  plaintiff's 
notes,  the  plaintiff  acquired  an  equitable  lien  upon  said  1,000 
cords  of  bark.  But  here  we  meet  the  same  obstacle,  which 
stands  in  the  way  of  a  completed  sale  or  specific  performance. 
One  of  the  first  essentials  to  the  creation  of  an  equitable  lien 
is  the  specific  thing  or  property  to  which  it  is  to  attach. 
"  Though  possession  is  not  necessary  to  the  existence  of  an 
equitable  lien,  it  is  necessary  that  the  property  or  funds  upon 
which  the  lien  is  claimed  should  be  distinctly  traced,  so  that 
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the  very  thing  which  is  subject  to  the  special  charge  may  be 
proceeded  against  in  an  equitable  action  and  sold  under  decree 
to  satisfy  the  charge."  (Jones  on  Liens,  sec.  34,  and  GrinneU 
V.  Suydam^  3  Sandford,  132.) 

The  difficulties  referred  to,  which  prevent  an  affirmance  of 
the  judgment  herein,  all  arise  upon  the  assumption  that  there 
is  some  legal  or  equitable  connection  between  the  contracts 
under  consideration.  But  when  they  are  viewed  from  the 
true  perspective  there  are  other  circumstances  than  those 
adverted  to,  which  are  inconsistent  with  the  existence  of  an 
equitable  lien  in  favor  of  the  plaintiff.  His  contract  was  with 
the  Morrison  Run  Lumber  Company.  The  bark  he  was  enti- 
tled to  receive  under  it  might  have  been  produced  from  other 
places  than  the  '*  Jobs  of  Duncan  McRea."  The  assumption  of 
the  Morrison  Run  Lumber  Company  to  pay  McRea's  "  peeling  " 
charges  was  part  of  another  contract  in  which  the  plaintiff  had 
no  interest,  and  the  use  of  a  part  of  the  proceeds  of  his  notes 
to  pay  such  charges  was  without  his  knowledge  or  direction. 

There  was  no  express  agreement  for  such  a  lien,  and  the 
circumstances  were  not  such  as  to  create  one  by  implication. 
Upon  the  facts  before  us  it  is  precisely  as  though  the  Morrison 
Run  Lumber  Company  had  used  other  moneys  to  pay  the 
charges  of  McRea.  In  this  connection  it  is  to  be  remembered 
that  the  thing  upon  which  the  plaintiff's  claim  to  a  lien  is  predi- 
cated is  chattel  property,  and  not  a  fund  which  is  incapable  of 
actual  delivery.  The  distinction  to  be  observed  is  well  stated 
in  Clemaon  v.  Davidson  (5  Binn.  [Pa.]  392) :  "  Any  order, 
writing  or  act  which  makes  an  appropriation  of  a  fund, 
amounts  to  an  equitable  assignment  of  that  fund.  The  reason 
is  plain ;  the  fund  being  neither  assignable  at  law  nor  capable 
of  manual  possessi6n,  an  appropriation  of  it  is  all  that  the 
nature  of  the  case  admits.  A  court  oiE  equity  will,  therefore, 
protect  such  appropriation,  and  consider  it  equal  to  an  assign- 
ment. But  Yery  different  is  the  case  of  a  parcel  of  flour, 
which  admits  of  actual  delivery.  Every  man  who  purchases 
an  interest  in  property  of  this  kind  ought  to  take  immediate 
possession ;  if  he  does  not,  he  is  guilty  of  negligence  and  can 
44 
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have  no  equity  against  a  third  person  who  contracts  with  the 
actual  possessor  without  notice  of  a  prior  right." 

The  learned  counsel  for  the  respondent  dwells  with  consid- 
erable emphasis  upon  the  fact  that  the  sole  consideration  for 
the  transfers  to  the  banks  was  an  antecedent  indebtedness.  If 
the  plaintiff  had  neither  title  to  nor  lien  upon  the  bark  trans- 
ferred to  the  banks,  the  former  and  the  latter  stood  upon  an 
equal  footing.  Both  were  mere  creditors  at  large  of  the  two 
lumber  companies,  and  a  transfer  to  either  for  an  existing 
indebtedness  would  be  good  as  against  the  other.  As  stated 
in  Seymour  v.  Wilson  (19  N.  Y.  41Y) :  "  When  the  equities 
are  equal  the  legal  title  must  prevail."  The  transfer  of  the 
bark  to  the  banks  was  simply  the  preference  of  one  creditor 
over  another.  {Mu?^hy  v.  Brigga^  89  N.  Y.  446.)  We  have 
discussed  at  length  every  possible  phase  of  this  case  in  the 
hope  that  some  suggestion  would  arise  which  would  enable  us 
to  render  a  decision  in  accordance  witli  the  apparent  equities 
of  the  case';  but  an  analysis  of  the  facts  in  the  light  of  con- 
trolling principles  has  convinced  us  that  these  equities  are 
more  apparent  than  real. 

This  is  simply  a  case  where  the  confidence  of  one  of  the 
parties  to  a  contract  has  been  abused  by  the  other.  Instead 
of  transferring  to  the  plaintiff  at  least  enough  of  this  bark  to 
reimburse  him  for  the  advancements  made  upon  his  contract, 
the  defendant  French  conveys  all  his  interest  in  the  bark  to 
another  creditor.  Similar  transactions  are  constantly  taking 
place  in  the  commercial  world,  and  they  create  only  the  ordi- 
nary relation  of  creditor  and  debtor  —  nothing  more. 

As  it  is  possible  that  a  more  minute  inquiry  into  the  facts 
upon  another  trial  may  show  a  niifferent  legal  status ;  and  as 
in  any  event,  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  French,  who  is  really  the  Morrison  Lumber  Com- 
pany, the  judgment  of  the  court  below  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Haight,  Landon  and  Cullen,  JJ., 
concur;  O'Brien,  J.,  dissents. 

Judgment  reversed,  etc. 
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John  W.  Howard  et  al.,  Respondents,  v.  American  Manu- 
facturing Company,  Appellant. 

Contract  —  Stipulated  Test  op  Machinery  Excused  when  the 
Other  Party  Failed  to  Furnish  the  Poweu  as  Agreed.  Where  a 
contractor  agreed  to  furnish  and  erect  air  propellers  for  removing  smoke 
frum  the  tempering  room  of  a  manufacturing  company,  to  run  with  power 
furnished  by  the  company,  the  work  of  construction  to  be  performed  to 
the  satisfaction  of  the  engineer  of  the  company,  and  subject  to  its  appro- 
bation after  a  thirty  days'  trial,  and  the  contractor  having  obtained  the 
certificate  of  the  engineer  that  the  apparatus  was  properly  construc*^''4, 
but  such  trial  could  not  be  made  because  the  company  failed  to  fui^^i 
the  power,  the  contractor  is  relieved  from  such  test  and  is  entitled  to 
recover  the  contract  price,  under  the  rule  that  where  the  obligation  of  one 
party  to  perform  is  dependent  upon  prior  action  by  the  other,  the  refusal 
of  the  latter  to  perform  dispenses  with  the  obligation  of  the  former. 

(Argued  February  16,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  December 
30,  1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  coiJTt  on  trial  without  a  jury. 

This  action  was  brought  to  recover  the  contract  price  of 
three  Blackman  air  propellers,  erected  by  plaintiffs  upon 
defendant's  premises,  the  defendant  having  refused  to  pay  the 
same  upon  the  ground  that  the  propellers  have  not  performed 
the  work  for  which  they  were  erected. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Edward  Souther  for  appellant.  All  prior  and 
contemporaneous  negotiations  and  oral  promises  in  reference 
to  the  same  subject  are  merged  in  the  written  contract,  and 
the  rights  and  duties  of  the  parties  are  to  be  determined  by 
that  instrument.  When  that  has  been  executed  it  is  then  con- 
clusively presumed  that  it  contains  the  whole  engagement  of 
the  parties.  {Engelhorn  v.  Reitlinger^  122  N.  Y.  76,  81 ; 
Crouch  v.  Gutmminy  134  N.  Y.  45 ;  Homey )i  v.  Sickles^  108 
N.  Y.  650.)  The  propriety  of  a  nonsuit  must  be  regarded  as 
though  the  motion  for  it  had  been  made  at  the  close  of  the 
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case,  the  additional  evidence  after  its  denial,  furnished  by  the 
plaintiff,  being  taken  into  account.  {S.  <&  S.  P.  R.  Co.  v. 
Thatcher,  11  N.  Y.  102;  McCotter  v.  Hooker,  8  N.  Y.  497; 
Jackson  v.  Leggett,  7  Wend.  377 ;  Tiffany  v.  St.  John,  65  N. 
Y.  314.)  In  an  action  tried  by  the  court  and  governed  by 
tlie  Constitution  and  Code  as  they  existed  in  February,  1894, 
"  a  refusal  to  make  any  finding  whatever,  upon  a  question  of 
fact,  where  a  request  to  find  thereupon  is  seasonably  made  by 
either  party  *  *  *  is  a  ruling  upon  a  question  of  law." 
(Code  Civ.  Pro.  §§  993,  1337 ;  Kennedy  v.  Porter,  109  N. 
,ln526.) 

Francis  11.  WiUon  for  respondents.  It  was  no  part  of 
plaintiffs'  contract  to  repair  the  defendant's  defective  shaft- 
ing. This  was  defendant's  duty ;  and  as  its  failure  to  do  so 
prevented  plaintiffs  from  demonstrating  that  the  fans  could 
remove  the  smoke  as  agreed,  they  were  entitled  to  recover 
the  contract  price.  {Byron  v.  Mayor,  etc.,  7  N.  T.  S.  R.  17 ; 
Bogardus  v.  N.  T.  L.  Ins.  Co.,  101  N.  Y.  328 ;  Nillo  v. 
Binsse,  3  Abb.  Ct.  App.  Dec.  375  ;  Gallagher  v.  Nichols,  60 
N.  Y.  438,  448  ;  Wyckoff  v.  Myers,  44  K  Y.  143 ;  MansfieU 
V.  N.  Y.  C  i&  U.  R.  R.  R.  Co.,  102  N.  Y.  205.)  It  is  no 
defense  to  plaintiffs'  right  to  recover  that  the  certificate  does 
not  cover  the  thirty  days'  approbation.  Plaintiffs  need  only 
prove  the  fact  of  substantial  performance.  Even  where  a  cer- 
tificate is  required  by  the  terms  of  the  contract  and  it  can  be 
shown  that  such  certificate  is  unreasonably  withheld,  the  work 
having  been  performed,  it  is  no  bar  to  plaintiffs'  right  to 
recover.  {Nolan  v.  Whitney,  88  N.  Y.  648 ;  Thomas  v. 
Flmiry,  26  N.  Y.  32;  Stewart  v.  Keteltas,  36  N.  Y.  392; 
Heckmann  v.  Pinkney.  81  N.  Y.  211.) 

Parker,  Ch.  J.  This  action  was  tried  before  the  court,  a 
jury  having  been  waived.  Both  parties  presented  requests  to 
find.  Findings  were  made  to  the  effect  that  on  or  about  the 
fifth  day  of  December,  1890,  the  plaintiffs  contracted  with  the 
defendant  to  furnish  and  erect  in  the  tempering  room  of  its 
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manufactory  three  Blackman  Air  Propellers,  arranged  to  run 
on  a  vertical  shaft,  which  were  to  discharge  the  air  and  smoke 
through  existing  inlets  to  the  smokepipe  leading  to  the  chim- 
ney, plaintiffs  to  take  the  necessary  power  which  the  defend- 
ant company  was  to  furnish  from  a  line  of  shafting  that,  at 
the  time  of  the  making  of  the  contract  was  on  the  wall  of  the 
tempering  room,  and  to  complete  the  entire  work  and  leave  it 
in  complete  running  order  for  a  consideration  of  $487,  which 
was  to  have  been  paid  by  the  defendant  when  the  work  had 
been  done,  to  the  satisfaction  and  approval  of  its  architect, 
subject  to  its  approbation  after  thirty  days'  trial. 

The  defendant  requested  the  court  to  find  that  the  plaintiffs 
had  not  performed  their  contract  in  tliat  they  omitted  to  fur- 
nish the  necessary  shafting  and  pulleys  to  communicate  sutfi- 
cient  power  to  the  shafting  in  defendant's  tempering  room,  by 
reason  whereof  the  apparatus  had  not  eflfected  the  removal 
of  smoke  from  the  room,  and  that  the  probationary  period  of 
thirty  days  provided  for  in  tlie  contract  had  not  at  the  time 
of  the  commencement  of  the  action  actually  begun.  This 
request  the  court  refused  and  instead  found  that  the  defend- 
ant neglected  to  furnish  sufficient  power  to  drive  the  propel- 
lers ;  that  the  work  of  construction  had  been  done  to  the  satis- 
faction of  the  mechanical  engineer  whose  certificate  of 
approval  was  provided  for  in  the  contract ;  and  that  he  had 
so  certified,  but  was  prevented  from  giving  his  certificate  of 
approval  as  to  the  effectiveness  of  the  propellers  in  removing 
smoke  by  reason  of  the  defendant's  failure  to  supply  the 
necessary  power  to  run  the  propellers. 

As  this  action  was  tried  in  February,  1894,  the  Code  as 
it  then  existed  governs  the  practice,  and  the  appellant  is  right 
in  insisting  that  a  refusal  to  make  any  findings  whatever  upon 
a  question  of  fact  material  to  the  issue,  where  a  request  to  find 
was  seasonably  made,  was  a  ruling  upon  a  question  of  law  and 
an  exception  taken  thereto  presents  a  question  reviewable  by 
this  court.  {Kennedy  v.  Porter,  109  N.  Y.  526.)  Complaint 
cannot  be  made  of  the  refusal  of  the  court  to  make  the  find- 
ing in  its  entirety,  because  it  appears  in  other  findings   that 
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the  apparatus  had  not  effected  the  removal  of  the  smoke,  the 
requisite  power  to  enable  the  propellers  to  do  the  work  for 
which  thej^  were  intended  not  having  been  supplied,  and  the 
latter  part  of  the  request  the  defendant  was  not  entitled  to. 
As  the  finding  requested  is  broader  tlian  the  defendant  was 
entitled  to,  and  for  other  reasons,  the  court  was  right  in 
declining  to  find  it,  even  though  it  contained  some  facts  which 
the  defendant  would  have  been  entitled  to  have  found  had 
tliey  stood  alone.  If,  however,  we  treat  it  merely  as  a  request 
to  find  as  an  independent  fact  that  the  plaintiffs  failed  to  fur- 
nish, as  was  their  duty,  the  necessary  shafting  and  pulleys  to 
communicate  sufficient  power  to  the  shafting  in  defendant's 
tempering  room,  the  record  does  not  permit  us  to  say  that  it 
was  error  to  refuse  to  find  it. 

At  the  outset  of  the  negotiations,  Mr.  Wolff,  who  liad  been 
the  defendant's  mechanical  engineer,  requested  the  plaintiffs' 
representative  to  meet  him  at  the  defendant's  factory  to  con- 
sider appliances  for  removing  smoke  from  its  tempering  room. 
The  power  in  the  factory  had  all  been  put  in  under  the  direc- 
tion of  Wolff,  who,  after  consultation  with  an  officer  of  the 
defendant  company  and  the  plaintiffs'  representative,  decided 
to  take  the  power  from  a  certain  line  of  shafting,  the  only  lino 
of  shafting  in  the  tempering  room ;  the  plaintiffs  made  the 
necessary  connection  with  the  shafting  at  the  point  indicated, 
and  so  completed  their  work  in  point  of  construction  as  to 
meet  the  approval  of  Wolff ;  but  when  the  fans  were  started 
the  defendant's  shafting  broke  down,  and  a  controversy  at 
once  arose  between  the  parties  as  to  whether  the  plaintiffs 
were  obliged  to  furnish  additional,  or,  if  necessary,  entirely 
new  shafting  to  run  the  propellers,  or  whether  they  had  per- 
formed their  work  when  they  made  connection  with  the 
shafting  in  the  defendant's  tempering  room  at  the  point  where 
it  had  been  decided  to  make  it  w^hen  the  negotiations  were 
entered  into  which  resulted  in  the  contract.  After  an  exami- 
nation of  the  evidence  on  that  subject  we  have  reached  the 
conclusion  that  the  trial  court  was  warranted  in  finding  that 
the  plaintiffs  had  performed  their  part  of  the  contract  when 
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they  properly  made  connections  with  the  shafting  at  the  point 
agreed  upon. 

Now,  it  is  true,  as  the  appellant  insists,  that  the  propellers 
have  not  removed  the  smoke  from  the  tempering  room  as  the 
plaintiffs  contracted  they  should,  nor  has  the  defendant,  after 
thirty  days'  trial,  approved  of  them,  for  thei'e  has  not  been  a ' 
thirty  days'  trial,  the  propellers  not  having  been  run  at  all. 
But  the  plaintiffs  obtained  the  certificate  of  the  engineer  that 
the  apparatus  had  been  properly  constructed,  and  in  view  of 
the  finding  of  the  court  that  operation  was  prevented  only  by 
the  failure  of  the  defendant  to  furnish  power  as  it  had  con- 
tracted to,  they  did  all  that  they  could  do  until  after  perform- 
ance of  the  obligation  of  the  defendant  to  furnish  the  needed 
power.  The  situation,  therefore,  is  within  that  principle  of 
law  applicable  to  the  construction  of  contracts,  tliat  when  the 
obligation  to  perform  some  act  by  one  party  is  dependent  upon 
some  prior  action  by  the  other  party  to  the  contract,  the 
refusal  of  the  latter  to  perform  dispenses  with  the  obligation 
of  the  former.  Applying  that  principle,  our  conclusion  is  that 
the  court  below  was  right  in  holding  that  the  plaintiffs,  having 
constructed  the  appliances  to  the  satisfaction  of  the  engineer, 
the  defendant  could  not  refuse  payment  of  the  contract  price 
on  the  ground  that  the  propellers  had  not  removed  the  smoke 
from  the  tempering  room  for  the  period  of  thirty  days  or  to 
its  satisfaction,  such  ground  being  supplied  through  its  own 
failure  to  furnish  the  necessary  power  as  agreed. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  Haight,  Landon,  Cullen  and  Werner, 
■  JJ.,  concur. 

Judgment  aflirmed. 
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Chables  H.  Heimbubg,  Appellant,  v.  The  Manhattan 
Railway  Company  et  al.,  Respondents,  Impleaded  with 
Another. 

1.  Elevated  Railroads  —  Consent  of  Abutting  Owner  as  an 
Estoppel.  The  written  consent  of  a  mere  abutting  owner  to  the  con- 
struction and  operation  of  an  elevated  railroad  in  the  street  in  front  of 
his  premises  is  a  complete  answer  to  his  subsequent  action  in  equity  to 
restrain  the  operation  of  the  road,  and  where  the  trial  court,  ignoring  the 
consent,  awards  him  damages  and  the  usual  injunction,  a  judgment  of 
reversal  below  must  be  affirmed  in  the  Court  of  Appeals. 

2.  Appeal  —  Change  of  Position  not  Permissible.  Where  the  owner 
has  claimed  upon  the  trial  that  the  written  paper  was  insufficient  as  a  con- 
sent, he  cannot,  after  a  judgment  in  his  favor  has  been  reversed  below, 
change  his  position  and  ask  the  Court  of  Appeals  to  examine  the  evidence 
in  order  that  it  may  find  some  fact  to  overcome  the  paper  or  answer  the 
decision  of  reversal. 

8.  Consent  —  Not  Impaired  by  Refusal  of  Necessary  Number  of 
Owners.  Where  the  road  has  been  constructed  and  is  in  operation,  an 
abutting  owner,  who  consented  to  the  construction  thereof,  cannot  maintain 
an  action  to  restrain  the  operation  thereof  on  the  ground  that  the  corporation 
was  forced  to  procure  from  the  General  Term  consent  to  construct  for  the 
reason  that  the  necessary  number  of  owners  would  not  consent,  as  the 
consents  are  good  as  far  as  they  go,  and  the  corporation  has  a  right  to 
insist  upon  every  authority  which  it  had  for  the  construction  of  the 
road. 

Heimburg  v.  Manhattan  Ry.  Co.,  19  App.  Div.  179,  affirmed. 

(Argued  February  6,  1900:  decided  March  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  1,  189Y,  reversing  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term,  and  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so'  far  as  material, 
are  stated  in  the  opinion. 

Henry  A,  Forater  and  John  A,  Weekes^  «//•.,  for  appellant. 
The  reversal  of  the  judgment  and  the  dismissal  of  the  com- 
plaint  can  only  be  sustained  on  tlie  ground  that  the  case 
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involved  nothing  but  a  pure  question  of  law ;  if  any  question 
of  fact  was  involved,  or  might  possibly  be  involved  on  a  new 
trial,  or  if  conflicting  inferences  arise  from  the  uncontradicted 
parol  testimony,  the  Appellate  Division  had  no  power  to 
reverse  the  judgment  and  award  judgment  absolute  against 
the  party  who  prevailed  in  the  lower  court.     {Heller  v.  Cohen^ 

154  K  Y.  299;  Benedict  v.  Arnoux,  164  N.  Y.  715 ;  Code 
Civ.  Fro.  §  1338;  BomeiaUr  v.  ForsUr,  154  N.  Y.  229; 
Snyder  v.  Seaman^  157  N.  Y.  449 ;  Cudahy  v.  Rhinehart^ 
138  N.  Y.  248.)  The  fact  that  the  plaintiflE  wrote  at  the  end 
of  a  statutory  consent  to  the  construction  and  operation  of  the 
elevated  railroad  the  words :  "  If  the  road  must  be  on  Third 
avenue,  I  prefer  the  middle,"  and  then  signed  the  underwrit- 
ing in  reliance  on  false  representations,  is  not  a  defense  to  this 
action.  {KoehUr  v.  N.  Y.  E.  R.  R.  Co,,  9  App.  Div.  450 ; 
159  N.  Y.  221 ;  Matter  of  N.  Y.  K  R.  R.  Co.,  70  N.  Y. 
827 :  L.  1875,  ch.  606,  §  4 ;  RoherU  v.  N.  Y.  E.  R,  R,  Co., 

155  K  Y.  82 ;  Hmiland  v.  WHXets,  141  N.  Y.  35,  50,  51 ; 

1  Story  Eq.  Juris.  [13th  ed.]  §§  121,  122 ;  Kerr  on  Frand  & 
Mistake,  400, 401 ;  Hunt  v.  Rousmanier,  8  Wheat,  214,  215 ; 

2  Pom.  Eq.  Juris.  [2d  ed.]  1166,  1168,  §  842,  note ;  WheeUr 
V.  Smith,  9  How.  55 ;  Lanadowne  v.  Lanadowne,  2  J.  &  W. 
205 ;  Bmch  V.  Buach,  12  Daly,  476 ;  102  N.  Y.  672  ;  Cooper 
V.  Phibha,  L.  R.  [2  fl.  L.]  149 ;  Earl  Beauchamp  v.  Win7i, 
L.  R.  [6  II.  L.]  223 ;  7  Am.  &  Eng.  Ency.  of  Law,  17 ;  1 
Beach  Mod.  Eq.  Juris.  41.) 

William  H.  Oodden  and  Julien  T.  Daviea  for  respondents. 
The  plaintiflE  and  his  grantee  are  precluded  from  maintaining 
this  action  by  reason  of  Ileimburg's  written  consent  to  tlie 
construction  and  operation  of  the  defendants'  elevated  railway 
in  Third  avenue,  in  front  of  the  premises  in  suit.  (  White  v. 
M.  Ry,  Co.,  139  N.  Y.  19  ;  Foote  v.  M.  Ry.  Co.,  147  N.  Y. 
370 ;  Herzog  v.  N.  Y.  E  R.  R.  Co.,  76  Hun,  486 ;  151  N. 
Y.  665 ;  SneU  v.  Leavitt,  110  N.  Y.  595 ;  King  v.  Murphy, 
140  Mass.  254;  Steere  v.  Tiffany,  13  R.  I.  568;  Curtia  v. 
No(man^  10  Allen,  406 ;  Cartwright  v.  Mapleaden,  53  N.  Y. 
45 
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622 ;  White's  Bank  v.  NichdU,  64  N.  Y.  65.)  There  is  no 
element  of  fraud  or  misrepresentation  present  in  the  case  to 
impair  or  vitiate  the  consent  in  question.  {Kavn  v.  LavTdn^ 
131  N.  Y.  300 ;  M(yrriH  v.  TaUoit,  96  N.  Y.  100 ;  C.  Nat. 
Bank  v.  KoehUr,  17  N.  Y.  S.  R.  23  ;  117  N.  Y.  657 ;  1  Beach 
Mod.  Eq.  Juris.  72,  73 ;  Lavuarr  v.  Washburn^  50  Wis.  200 ; 
Marksbxiry  v.  Taylor^  10  Bush,  519 ;  Chapman  v.  Rose^  56 
N.  Y.  141 ;  Nat  K  Bank  v.  Veneman,  43  Hun,  241 ;  N.  A. 
c&  S,  li.  R.  Co.  V.  FieldB,  10  Ind.  187;  Thomherg  v.  N.  <& 
D.  R.  Co.,  14  Ind.  499;  Hendrick  v.  TooU,  29  Mich.  340.) 

O'Brien,  J.  Tlie  trial  court  awarded  to  the  plaintiff  the 
usual  judgment  in  cases  of  this  character,  namely,  an  injwnc-. 
tion  to  restrain  the  operation  of  the  railway  in  the  street  in 
front  of  the  plaintiff's  premises  and  damages.  The  railway 
was  constructed  and  is  operated  pursuant  to  legislative  and 
municipal  authority  and,  hence,  it  was  incumbent  upon  the 
plaintiff  to  show  that  some  of  his  property  rights  have  been 
invaded  by  the  defendants.  His  claim  was  that  the  easements 
of  light,  air  and  access  appurtenant  to  his  premises  had  been 
wrongfully  taken,  appropriated  or  impaired  by  the  defendants 
in  the  construction  and  operation  of  the  milway,  since  all  that 
was  done  without  his  consent,  and  the  trial  court  so  found. 
But  the  learned  court  below  upon  appeal  has  reversed  the 
judgment  and  dismissed  the  complaint  evidently  upon  the 
ground  that  the  finding  at  the  trial  that  the  milway  was  con- 
structed and  is  operated  without  the  plaintiff's  consent  was 
not  only  without  evidence  to  sustain  it,  but  was  against  the 
conceded  facts  of  the  case  aa  disclosed  by  the  record. 

It  is  admitted  that  in  October,  1876,  the  plaintiff  executed 
and  delivered  an  instrument  in  writing  which  appears  in  the 
record,  which,  in  terms,  expresses  his  consent  to  the  construction 
and  operation  of  the  railway  in  front  of  his  premises  which 
are  involved  in  this  action.  If  this  paper  is  to  be  given  the 
legal  effect  which  it  was  intended  to  have,  then  it  is  very  plain 
that  the  defendants  have  done  nothing  that  the  plaintiff  did  not 
consent  to,  and,  hence,  it  cannot  be  said  that  there  was  any 
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illegal  invasion  of  the  plaintiff's  property  rights.  The  find- 
ing of  the  trial  court,  that  the  railway  was  constructed  and  is 
now  operated  without  the  plaintiff's  consent,  is  the  sole  founda- 
tion upon  which  the  plaintiff's  action  rests.  If  the  plaintiff  did 
consent,  then  he  lias  no  cause  of  action  either  at  law  or  in 
equity.  The  plaintiff  had  no  title  to  any  part  of  the  street 
in  front  of  his  property.  He  was  a  mere  abutter,  and  his 
written  consent  that  the  railway  might  l>e  constructed  and 
operated  in  front  of  his  property  is  a  complete  answer  to  a 
suit  in  equity  in  his  behalf  or  in  behalf  of  his  grantee  to 
restrain  the  operation  of  the  road,  and  so  this  court  has  held 
even  where  the  party  bringing  the  suit  owned  the  fee  of  the 
street  when  the  consent  was  given.  (Herzog  v.  N.  Y.  K  E. 
B,  Co.,  76  Hun,  486;  affd.,  151  KT.  665,  on  opinion  below  ; 
White  V.  M.  E.  Co.,  139  N.  Y.  19.) 

The  learned  counsel  for  the  plaintiff  has  not  been  able  to 
point  out  any  legal  error  in  the  decision  of  the  court  below 
reversing  the  judgment  of  the  trial  court,  which  ignored  the 
paper  entirely  and  held  virtually  that  the  plaintiff's  consent 
was  no  bar  to  the  action.  He  insists  now  upon  two  proposi- 
tions of  fact,  neither  of  which  has  been  found  in  his  favor.* 
(1)  That  the  consent  has  not  been  acted  upon  by  the  defend- 
ants ;  and  (2)  that  in  some  way  it  is  infected  with  fraud, 
duress  or  mistake.  It  would  be  quite  sufficient  to  say  in 
answer  to  these  objections  that  they  were  not  raised  or  dis- 
cussed at  the  trial.  The  consent  and  all  questions  growing 
out  of  it  were  wholly  ignored  at  the  trial,  not  only  by  the 
court  but  by  the  plaintiff's  counsel  as  well.  He  cannot  now 
ask  this  court,  after  a  reversal  of  the  judgment  upon  appeal, 
on  the  ground  that  the  writing  constitutes  a  defense,*  to 
examine  the  evidence  in  order  to  find  some  fact  to  overcome 
the  paper  or  to  answer  the  decision  below.  His  position  at 
the  trial  was  that  the  paper  was  insufficient  as  a  consent,  and 
that  position  he  must  maintain  now.  {Martin  v.  Home  Bank, 
160  K  Y.  199.) 

But  quite  apart  from  any  question  of  practice,  it  is  quite 
obvious  that  even  if  the  learned  counsel  for  the  plaintiff  had 
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brought  the  circumstances  to  the  attention  of  the  trial  court, 
the  result  would  have  been  the  same  as  it  is  now.  The  only 
proof  upon  which  he  bases  the  assertion  that  the  defendants  did 
not  act  upon  the  consent  is  the  order  of  the  General  Term  that 
the  road  should  be  constructed,  made  upon  an  application  by 
the  company,  showing  that  the  consent  of  the  necessary  number 
of  property  owilers  had  not  been  procured.  But  the  consents 
were  good  as  far  as  they  went,  since  the  company  to  which  they 
were  given  did  in  fact  construct  the  road  and  put  it  in  opera- 
tion. It  has  the  right  now  to  insist  upon  every  authority  that . 
it  had,  whether  procured  from  the  legislature,  the  munici- 
pality, the  courts  or  the  property  owners,  and  it  is  not  open 
to  the  plaintiff  to  invoke  the  power  of  a  court  of  equity  to 
restrain  the  operation  of  the  road  on  the  ground  that,  though 
be  consented,  yet  the  railway  would  have  been  constructed 
without  it.  Moreover,  we  cannot  say  that  in  the  absence  of 
the  consents  of  parties  owning  a  very  large  portion  of  the 
property  on  the  line  of  the  road  the  court  would  have  made 
the  order  at  all.  The  suggestion  that  the  paper  was  the 
result  of  fraud  or  mistake  is  not  supported  by  any  evidence 
whatever.  The  plaintiff  inserted  in  the  paper  before  his  sig- 
nature these  words :  "  If  the  road  must  be  on  3d  Avenue,  I 
prefer  the  middle."  If  that  is  to  be  treated  as  a  condition, 
which  is  the  most  favorable  view  for  the  plaintiff,  then  it  is 
undisputed  that  it  was  complied  with  by  the  company  in  the 
construction  of  the  road.  There  is  no  legal  error  in  the 
decision  below  that  would  warrant  this  court  in  interfering 
with  the  judgment,  and  it  must,  therefore,  be  affirmed,  with 
costs. 

Gray,  Haioht,  Landon,  Cullen  and  "Werner,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  not  sitting. 

Judgment  and  order  affirmed. 
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Statement  of  case. 


The  People  of  the  State  of  New  York,  Eespondent,  v. 
Frttz  Meyer,  Appellant. 

1.  Murder  —  Right  to  Tbial  by  Common-law  Jury  —  Statutory 
Regulations — Excluding  Competent  Persons  from  Jury  List.  The 
accused  is  not  denied  his  constitutional  right  to  a  trial  by  a  common -law 
jury  of  twelve  men  merely  because  he  is  driven  to  the  choice  of  his  jurors 
from  the  general  panel  after  the  exclusion  therefrom  of  competent  persons, 
by  reason  of  the  fact  that  the  commissioner  of  jurors  has  taken  therefrom 
2,500  men  of  presumably  superior  intelligence  for  a  special  jury  list. 

2.  Evidence  —  Admissibu.ity  of  Confessions — Decided  as  Matter 
of  Law.  The  admissibility  in  evidence  of  confessions  may  be  decided  by 
the  trial  court  as  a  matter  of  law  without  submitting  it  to  the  jury,  where 
there  is  absolutely  no  doubt  on  the  question,  though  in  other  cases  it  is  a 
question  of  fact  to  be  decided  by  the  jury  under  proper  instructions. 

3.  Voluntary  Character  OF  Confessions — Fear  or  Duress.  Con- 
fessions may  be  held  by  the  trial  court  as  matter  of  law  to  have  been  volun- 
tarily given,  when  there  is  nothing  in  the  evidence,  except  the  defendant's 
arrest  and  the  fact  that  he  was  subjected  to  some  physical  violence  at  the 
hands  of  bystanders  when  he  was  being  conveyed  to  the  police  station, 
that  would  furnish  even  a  pretext  for  the  claim  that  his  confessions  were 
not  voluntarily  made. 

4.  Appeal — Error,  when  not  Prejudicial.  A  judgment  of  con- 
viction will  be  upheld  even  though  it  be  assumed  that  a  technical  error 
was  committed  by  the  trial  court  in  withholding  from  the  consideration 
of  thp  jury  the  question  whether  defendant's  confessions  were  voluntary 
or  not,  when,  under  the  circumstances  of  the  case,  the  rulings  of  the  court, 
upon  the  confessions  were  not  material  because  there  was  ample  evidence 
outside  of  the  confessions  to  sustain  the  verdict.  , 
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(Argued  February  15,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Terra  for  the  county  of  New  York  November  23, 
1897,  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


O^Sare  <&  Dinnean  for  appellant.  The  court  erred,  to 
the  substantial  injury  of  the  dofendant's  rights,  in  overruling 
the  cliallenge  to  the  panel.    (Code  Crim.  Pro.  §§  361-364 ; 
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Code  Civ.  Pro.  §§  1094-1097;  L.  1899,  ch.  623,  §  1.)  The 
evidence  was  insufficient  to  wan*ant  a  conviction  of  the 
defendant  of  tlie  crime  of  murder  in  the  first  degree,  view- 
ing the  killing  as  done  either  with  design  to  take  life,  pre- 
meditated and  deliberate,  or  in  commission  of  a  felony  or  of 
an  attempt  to  commit  a  felony.  (Penal  Code,  §  498,  subd.  2.) 
The  learned  court  erred  in  taking  from  the  jury  tlie  question 
as  to  whether  the  alleged  confession  of  the  defendant  to  the 
witnesses  Dangler,  Herlihy  and  others  was  voluntary  or  under 
the  influence  of  fear  produced  by  threats.  {People  v.  Mon- 
don,  103  N.  Y.  221 ;  People  v.  Chapleau,  121  N.  Y.  274 ; 
People  V.  Kkirtz,  42  Hun,  335  ;  People  v.  Bishop,  69  Hun, 
105 ;  WiUett  v.  PeopU,  27  Hun,  469  ;  Code  Crim.  Pro.  §  395.) 
Outside  of  the  alleged  confession  there  was  no  comi>etent 
proof  of  the  corpus  delicti.  (Penal  Code,  §  181 ;  People  v. 
Bechwith,  108  K  Y.  72;  PeopU  v.  Palmer,  109  N.  Y.  113 ; 
People  V.  Ledwon,  153  N.  Y.  10.) 

Charles  E,  Le  BarJmr  for  respondent.  The  verdict  of  the 
jury  was  abundantly  supported  by  the  facts  in  the  case  and 
the  case  of  the  People  proved  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt.  {Leighton  v.  People,  88  N.  Y. 
120;  People  v.  Conroy,  97  K  Y.  77;  People  v.  Beckmth, 
103  N.  Y.  368  ;  PeopU  v.  IlawJcins,  109  N.  Y.  408 ;  People 
v.  Trezza,  125  N.  Y.  741 ;  People  v.  Cignarale,  110  N.  Y. 
27;  People  Y.Wilson,  141  N.  Y.  185;  People  v.  Barheri, 
149  N.  Y.  267 ;  PeopU  v.  Benham,  160  N.  Y.  402.)  All  the 
essential  elements  of  the  crime  of  murder  were  made  out  and 
the  jury  justified  in  finding  that  the  kilUng  of  the  decedent 
was  with  premeditation  and  deliberation  on  the  part  of  tlic 
defendant.  (Penal  Code,  §§  170-181,  183 ;  PeopU  v.  Hill, 
19  N.  Y.  S.  K.  672 ;  PeopU  v.  Conroy,  97  N.  Y.  75 ;  People 
v.  Majone,  91  N.  Y.  211 ;  PeopU  v.  Decker,  157  N.  Y.  193 ; 
PeopU  v.  Kennedy,  159  N.  Y.  346 ;  Leighton  v.  PeopU,  88 
N.  Y.  117 ;  PeopU  v.  BecJcwith,  103  N.  Y.  361 ;  PeopU  v. 
Hawhins,  109  N.  Y.  408 ;  People  v.  Johnson,  139  N.  Y.  358 ; 
PeopU  V.   Constantino,   153   N.  Y.  24.)    The   defendant's 
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exceptioDB  to  the  admission  of  the  statements  of  the  defend- 
ant were  not  well  taken.  {People  v.  Kennedy^  159  N.  Y. 
846;  People  v.  MoMahm^  15  N.  T.  384;  People  v.  Weniz^ 
37  N.  Y.  308;  Teachout  v.  People,  41  K  Y.  7;  Murphy  v. 
People,  63  N.  Y.  590 ;  Cox  v.  People,  80  K  Y.  500 ;  PeopU 
V.  McOlom,  91  N.  Y.  241 ;  PeopU  v.  Mondon,  103  K.  Y. 
311 ;  P6<?pZa  V.  McGallam,  103  N.  Y.  587.)  The  challenge 
to  the  panel  of  jnrors  summoned  for  the  trial  of  this  case 
cannot  be  sustained.     {People  v.  Dunn,  157  N.  Y.  528.) 

Webnek,  J.  At  a  term  of  the  Supreme  Court,  held  in  and 
for  the  county  of  New  York  on  the  23d  day  of  November, 
1897,  the  defendant  was  convicted  of  the  crime  of  murder  in 
the  first  degree  for  the  killing  of  one  Frederick  Smith,  a  police 
oflicer  in  the  city  of  New  York.  The  evidence  which  consti- 
tutes the  case  of  the  People  discloses  the  following  facts : 

The  church  of  the  Most  Holy  Redeemer  is  situate  oji  East 
Tliird  street  and  Avenue  A,  in  New  York  city.  At  the  rear 
or  Fourth  street  end  of  the  church  is  the  parochial  school, 
which  is  so  constructed  and  connected  with  the  church  build- 
ing as  to  form  a  part  thereof.  Fronting  on  Third  street  is  the 
rectory  or  priest's  house,  which  is  connected  with  the  church 
by  means  of  a  hallway  or  corridor,  and  doors  leading  from 
the  same  into  the  church  and  rectory  respectively.  In  the 
charch,  near  the  Third  street  entrances  thereof,  there  were 
located  four  "  poor  boxes  "  or  receptacles  for  the  alms  of  those 
attending  the  services.  Each  of  these  boxes  was  connected 
by  an  electrical  appliance  with  a  bell  or  "  burglar  alarm " 
placed  in  a  room  in  the  rectory.  On  the  night  of  the  26th  of 
October,  1897,  about  ten  minutes  before  midnight,  this  burg- 
lar alarm  sounded  and  aroused  Conrad  Kirchhaff,  otherwise 
known  as  "  Brother  William,"  who  occupied  that  room  on 
that  night.  He  hastily  dressed  himself,  and,  going  out  upon 
the  street,  gave  an  alarm  which  was  responded  to  by  Police 
Officer  Frederick  Smith. 

These  two  were  immediately  joined  by  Police  Officer  Wil- 
liam N.  Conklin,  and   one  Otto  Dengler,  a  citizen  residing 
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opposite  the  church.  They  proceeded  into  the  rectory,  where 
they  procured  lights,  and  from  thence  into  the  church.  An 
examination  of  the  "  poor  boxes  "  disclosed  that  the  first  three 
were  intact,  but  the  fourth  one,  from  which  the  alarm  had 
proceeded,  was  found  broken  open,  the  door  thereof  lying 
upon  the  floor.  Search  was  then  made  of  the  church.  After 
going  the  whole  length  of  the  church,  in  separate  aisles,  the 
party  came  together  at  the  altar,  and  at  this  juncture  Oflicer 
Smith  discovered  that  the  door  leading  from  the  church  into 
an  alleyway  which  communicated  with  the  schoolroom  was 
open.  He  disappeared  through  that  door,  lantern  in  hand, 
and  in  about  two  minutes  two  distinct  shots  were  heard  from 
the  direction  of  the  schoolroom.  Officer  Conklin  and 
"  Brother  William  "  at  once  entered  the  schoolroom  and  saw 
a  human  form  retreating  "  head  first "  through  the  upper  half 
of  a  door  leading  to  Fourth  street.  Upon  looking  about  the 
schoolroom  they  saw  Officer  Smith  lying  across  two  school 
desks,  with  his  face  downward,  breathing  heavily  and  bleed- 
ing. Officer  Conklin  ran  to  the  door,  the  upper  or  glass  part 
of  which  had  been  broken  by  the  person  who  had  jumped 
through  tlie  same,  and  shouted  to  some  persons  who  had  been 
attracted  by  the  crashing  of  glass,  "  Stop  that  man."  There- 
upon Max  Schmidt  and  Charles  Vietze,  two  bystanders,  seized 
the  man,  who  was  positively  identified  by  Officer  Conklin  as 
the  man  whom  he  saw  going  tlirough  the  window,  and  quite 
as  positively  identified  by  Schmidt  and  Vietze  as  being  the 
defendant.  Schmidt  saw  'something  in  defendant's  hip  pocket 
which  "  glittered,"  and  upon  taking  it  out  it  proved  to  be  a 
revolver.  At  the  same  time  one  Frank  Henrich,  another 
bystander,  who  saw  the  man  coming  out  of  the  window,  and 
identified  the  defendant  as  that  man,  pulled  out  of  defend- 
ant's hand  a  long  round  package,  which  resembled  in  form  and 
weight  an  instrument  which  was  afterwards  called  a  "  jimm3\" 
This  instrument  was  given  by  Henrich  to  one  Endres,  who 
describes  it  as  a  "  chisel."  Tlie  latter  gave  it  to  one  Imsen, 
and  he  in  turn  gave  it  to  a  police  officer.  The  revolver  taken 
from  the  defendant  by  Schmidt  was  handed  to  Officer  Conk- 
lin, who  turned  it  over  to  Police  Sergeant  Diamond.     The 
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latter  testified  that  it  was  a  six-chamber  revolver,  and  when  it 
was  delivered  to  him  two  chambers  were  empty  and  four  were 
loaded.  Other  witnesses  described  it  as  a  thirty-two  palibre 
revolver.  After  turning  the  defendant  over  to  Officer  Kyan, 
Officer  Conklin  sent  in  a  call  for  an  ambulance.  This  was 
responded  to  at  once.  Upon  arriving  at  tlie  church  the  sur- 
geon in  charge  of  the  ambulance  found  Officer  Smith  in  a 
moribund  condition,  and  within  a  few  minutes  he  died.  Such 
further  facts  as  are  material  will  be  discussed  in  connection 
with  the  questions  raised  by  this  appeal. 

After  his  arraignment,  and  before  a  jury  was  impaneled, 
the  defendant  interposed  a  challenge  to  the  panel  of  jurors 
summoned  for  the  term  at  which  his  case  was  tried.  The 
grounds  of  challenge  were,  (1)  '^That  the  panel  of  jurors 
summoned. for  the  trial  of  criminal  causes  in  this  court  for  the 
term  commencing  November  1,  1897,  has  been  improperly, 
illegally  and  in  contravention  of  defendant's  constitutional 
right,  drawn  from  an  improper  and  illegal  and  insufficient  list 
of  trial  jurors  for  the  trial  of  causes  in  the  city  and  county  of 
New  York,  especially  in  that  from  such  list  of  trial  jurors,  and 
in  the  drawing  and  summoning  of  this  panel  therefrom,  there 
were  illegally,  improperly  and  in  contravention  of  defendant's 
constitutional  right,  excluded  therefrom,  and  not  included  or 
embraced  therein,  all  persons  selected  by  the  special  commis- 
sioner of  jurors  in  and  for  the  city  and  county  of  New  York 
appointed  by  the  Appellate  Division  of  the  Supreme  Court 
for  the  first  department,  pursuant  to  chapter  378  of  the  Laws 
of  1896,  entitled  ^  An  act  providing  for  a  special  jury  in 
criminal  cases,  etc.,'  and  (2)  That  upwards  of  two  thousand 
five  hundred  persons  qualified  to  serve  as  trial  jurors  in  said 
city  and  county  have  been  excluded  from  such  lists  of  trial 
jurors,  from  which  said  panels  were  drawn  and  summoned, 
and  have  been  placed  upon  a  list  of  special  jurors  for  the  trial 
of  criminal  causes,  pursuant  to  said  act,  and  have  been  improp- 
erly and  illegally  exempted  from  service  upon  general  and 
ordinary  duty  as  trial  jurors  under  the  provisions  of  said  act, 
to  the  injury  of  defendant's  substantial  rights," 
46 
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When  the  twelfth  juror  was  called  the  defendant  had 
exhausted  the  peremptory  challenges  to  which  he  was  entitled. 
After  unsuccessfully  challenging  this  juror  upon  various 
grounds,  the  defendant  interposed  the  same  challenge  tliat 
he  had  previously  offered  to  the  panel.  The  exceptions  taken 
to  adverse  rulings  upon  these  challenges  present  the  first  ques- 
tion we  are  called  upon  to  consider. 

This  precise  question  was  before  this  court  in  People 
V.  Dunn  (157  N.  Y.  528).  In  that  case  Judge  Gray  very 
clearly  disposes  of  the  fallacy  that  mere  regulations  of  tlio 
methods  by  which  jurors  are  drawn  are  invasions  of  con- 
stitutional rights.  It  is  true  that  in  the  Dunn  case  the  ques- 
tion was  examined  from  the  opposite  point  of  view.  But  the 
principle  underlying  the  whole  question  is  the  same.  There 
the  defendant  complained  because  he  was  compelled  to  take 
his  jury  from  those  selected  by  the  special  commissioner  of 
jurors,  instead  of  being  permitted  to  select  them  from  the 
general  panel.  Here  the  defendant  objects  because  he  is 
driven  to  a  choice  from  the  general  panel  after  the  special 
commissioner  of  jurors  has  taken  therefrom  twenty-five  hun- 
dred men  of  presumably  superior  intelligence.  In  either  event 
the  result  is  the  same  so  long  as  it  does  not  infringe  upon  the 
right  of  a  party  to  such  a  trial  by  jury  as  the  Constitution 
guarantees.  And  what  does  the  constitution  guarantee? 
Simply  the  right  to  a  trial  by  a  common-law  jury  of  twelve 
men.  ( Wynehamer  v.  People^  13  N.  Y.  378-458.)  Such  a 
jury  is  none  the  less  a  common-law  jury  because  the  legis- 
lature happens  to  have  provided  for  the  particular  mode  of 
selection.  This  has  always  been  regarded  as  a  mere  legislative 
regulation.  The  whole  matter  may  be  summarized  in  the 
siniple  inquiry  whether  the  defendant  had  such  a  jury  as  he 
would  have  been  entitled  to  if  no  special  jury  law  had  ever 
been  enacted.  The  answer  is  obvious,  and  in  view  of  the 
elaborate  discussion  of  this  question  in  the  Dunn  case,  we 
deem  it  unnecessary  to  pursue  it  farther. 

Upon  the  trial  evidence  was  given  of  confessions  alleged  to 
have  been  made  by  the  defendant  to  the  witnesses  Dengler, 
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Herlihy  and  othera.  This  evidence  was  objected  to  on  the 
grounds  that  such  confessions,  if  made,  were  not  voluntary, 
but  were  made  under  duress,  and  under  the  influence  of  fear 
produced  by  threats,  while  the  defendant  was  in  actual  cus- 
tody and  after  he  had  been  subjected  to  brutality  at  the  hands 
of  the  police.  To  this  objection  the  court  interposed  the  sug- 
gestion that  there  was  no  evidence  that  the  defendant  had 
been  subjected  to  brutality  at  the  hands  of  the  police ;  or  that 
the  defendant's  statements  had  been  made  under  fear  produced 
by  threats,  or  were  not  voluntary.  The  court  thereupon  over- 
ruled defendant's  objection,  but  gave  him  the  opportunity  to 
cross-examine  the  witnesses  as  to  the  circumstances  under 
which  defendant  made  the  alleged  confessions.  Defendant's 
counsel  thereupon  examined  the  witnesses  by  whose  testimony 
the  prosecution  offered  to  prove  said  confessions.  At  the  con- 
clusion of  these  preliminary  cross-examinations  the  witnesses 
were  permitted  to  testify  to  the  statements  made  by  the  defend- 
ant concerning  the  homicide.  To  this  defendant  objected  on 
thegroundthat.it  appeared  that  such  statements  were  not 
voluntarily  made,  but  were  made  under  the  influence  of  fear 
produced  by  threats.  The  court  ruled  that  the  evidence 
elicited  on  defendant's  preliminary  cross-examinatious  was  not 
sufficient  to  present  a  question  as  to  whether  said  confessions 
were  voluntarily  made  or  not,  and  overruled  defendant's 
objections.  The  same  question  arose  at  different  stages  of 
the  trial,  bath  upon  the  exceptions  taken  to  the  admission  of 
this  kind  of  evidence  and  to  the  refusal  of  the  court  to  charge 
that  the  question  whether  said  confessions  were  voluntary  or 
otherwise,  was  for  the  jury. 

This  feature  of  the  case  cannot  be  intelligently  criticised 
without  a  recital  of  the  evidence  out  of  which  it  arises.  It 
appears  that  immediately  after  the  defendant's  arrest  he  was 
taken  to  a  police  station  on  Fifth  street.  The  uncontradicted 
testimony  is  to  the  effect  that  when  the  defendant  arrived 
there  he  exhibited  no  marks  of  violence  or  rough  treatment. 
After  a  short  stay  at  the  station  house  the  defendant  was 
taken  back  to  the  church  to  be  identified  by  Smith.     As  he 
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was  brought  out  of  the  church  to  be  returned  to  the  police 
station  he  was,  according  to  the  testimony  of  Police  Officer 
Ryan,  beset  by  citizens  who  had  gathered  on  the  street  and 
beaten  with  sticks  and  canes.  When  he  reached  the  station 
the  second  time  he  was  bruised  and  bleeding  about  the  head 
and  was  cared  for  by  the  ambulance  surgeon  who  was  in 
attendance.  This  testimony  coincides  with  that  of  the  other 
witnesses  who  saw  the  defendant  at  the  station  house  on  that 
night.  In  the  forenoon  of  the  same  day  the  defendant  was 
taken  before  a  police  magistrate,  who  after  some  conversation 
with  Police  Captain  Herlihy  in  the  presence  of  the  defendant, 
remanded  the  latter  to  await  the  action  of  the  coroner.  There 
is  some  confusion  in  the  evidence  as  to  the  time  when  the 
defendant  was  taken  before  the  coroner.  Captain  Herlihy 
stated  that  it  was  on  that  same  day.  The  witness  Dengler 
thought  it  was  on  the  next  day.  Captain  Herlihy  testified 
that  when  the  defendant  was  brought  back  to  the  station  house 
the  second  time  he  interrogated  him  as  follows :  "  I  asked  him 
his  name  ;  he  said  it  was  Fritz  Meyer ;  his  age  45  ;  born  in 
Germany ;  occupation  a  laborer,  and  no  home.  I  asked 
him  then  what  he  was  doing  in  that  church  ;  he  said  he 
went  in  there  for  the  purpose  of  robbing  it.  I  asked  him 
how  he  entered  it ;  he  said  he  went  in  when  services  were 
going  on  about  7  p.  i^. ;  I  asked  him  what  he  done  then ; 
after  services  were  over  he  hid  himself  in  the  church.  I  asked 
him  what  for,  and  he  said  for  the  purpose  of  robbing  it ;  I 
asked  him  then  why  he  shot  the  police  officer;  he  stated, 
'  I  shot  him  because  I  did  not  want  him  to  take  me  ; '  that 
was  his  exact  language :  I  says,  '  How  many  shots  did  you 
tire  at  the  police  officer  i '  He  stated  two ;  showing  him  a 
revolver  which  had  been  taken  from  him,  and  asking  him  if 
it  was  his  revolver ;  he  stated  '  yes.'  I  asked  him  if  that  was 
the  revolver  he  shot  the  police  officer  with ;  he  stated  yes ; 
showed  him  this  instrument  which  had  been  taken  from  him 
and  asked  him  if  it  was  his  property  ;  he  stated  yes ;  I  asked 
him  what  he  used  that  for ;  he  stated  for  breaking  and  open- 
ing doors," 
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The  witness  Dengler  testified  that  while  waiting  with  the 
deferidant  and  others,  in  the  ante-room  to  the  coroner's  office, 
the  defendant  was  asked,  "  Do  you  know  tliis  man  ?"  meaning 
me,  s&ys  he  "  no ; "  says  I,  "  Haven't  you  seen  me  the  night 
that  you  were  in  the  church  ?  "  "  No ;"  says  I,  "  How  did  yon 
get  into  that  church  and  when?"  says  he,  "During  services 
about  seven  o'clock  in  the  evening ;  "  said  I, "  Where  did  you 
go  ? "  Says  he,  "  I  sat  in  the  last  row  of  benches,  and  when  I 
got  a  chance  I  went  up  in  the  gallery  and-  hid  myself ;  when 
the  clock  of  the  Third  street  church  struck  a  quarter  to 
twelve  I  went  down  ; "  and  he  said  he  had  went  to  that  poor 
box,  the  one  nearest  to  Avenue  A —  the  one  found  broken 
open  —  tbew  says  I :  "  When  did  you  first  know  that  you  were 
discovered  ? "  Says  he,  "  I  heard  the  iron  bolts  between  the 
rectory  and  the  church ;  I  heard  them  pulled  back  and 
voices ; "  and  he  says  it  was  then  and  there  that  ho  ran  back 
into  that  room  —  into  the  schoolhouse;  he  unbolted  one  door; 
he  ran  down  on  the  Avenue  A  aisle,  he  told  me,  and  opened 
that  door  between  the  church  and  the  schoolhouse ;  there  is  a 
door  there  that  leads  from  the  church  right  by  tlie  end  of  tlie 
altar ;  the  door  is  facing  the  altar  on  the  east  side  —  on  the 
northeast  corner  of  the  church  facing  the  altar ;  the  door  is 
facing  the  altar  on  the  east  side ;  he  says  he  went  through  that 
alleyway  and  then'into  the  schoolroom,  and  thouglit  he  could 
hide  himself  in  there ;  he  said  he  heard  somebody  coming  in 
through  the  alleyway  into  the  schoolhouse ;  he  told  me  that 
he  ^ent  to  the  end  of  the  schoolroom,  and  told  me  that  he 
went  down  both  stairways  there  —  one  leading  to  the  Fourth 
street  entrance  and  the  other,  as  I  have  since  been  told,  to  the 
boiler  room ;  he  said  he  went  down  both  stairways  and  found 
that  he  could  not  get  out,  and  he  said,  "  As  I  came  up  the 
stairway  the  officer  stood  at  the  head  of  the  stairway,"  and 
he  said  the  officer  asked  him  what  he  was  doing  there,  and 
he  said  "  with  that  I  shot  him ; "  so  then  I  asked  him,  says  I, 
"  I  was  looking  through  all  the  confession  boxes  on  the  side 
of  the  church ; "  I  said,  "  Had  you  been  in  one  of  them,  as  I 
opened  the  door,  would  you  have  shot  me  ? "  says  he,  "  Yes ; " 
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I  asked  him  then  how  he  got  out  througli  the  church,  and 
he  told  me  he  jumped  through  that  window ;  the  door  that 
he  went  through  —  that  he  broke;  the  schoolhouse  tliat  led 
through  on  to  Fourth  street ;  when  I  asked  him  if  he  would 
have  shot  me  he  said,  "I  would  have  shot  the  first  man  that 
came  in  front  of  me  to  get  away." 

Police  Sergeant  Diamond  was  present  when  the  defendant 
was  interrogated  by  Captain  Herlihy,  and  corroborates  in 
detail  the  latter's  testimony  as  to  the  statements  made  by  the 
defendant. 

George  W.  Arnold,  a  newspaper  man  connected  with  the 
New  York  Journal^  testified  to  an  interview  with  the  defend- 
ant at  the  Tombs  Prison  a  day  or  two  after  the  homicide. 
His  version  of  that  interview  is  as  follows :  "  I  asked  him  why 
he  shot  Policeman  Smith,  and  he  said  he  simply  took  a  chance 
—  a  chance  that  every  man  had  to  take  in  his  life ;  that  ho 
would,  under  the  same  circumstances,  take  the  same  chance 
again ;  that  it  oflfered  bim  one  opportunity,  with  the  chance 
of  all  the  kind  of  things  that  that  implied,  and  he  took  it." 

Robert  Wilkes,  another  newspaper  reporter,  testified  to  an 
interview  with  the  defendant  at  the  Tombs  on  the  day  wlicn 
the  indictment  was  found  against  the  defendant.  The  witness 
stated  to  the  defendant  that  there  was  a  "  chance  of  him  beat- 
ing the  game."  The  defendant  replied  :  "  Wliat  is  the  use ;  I 
have  killed  a  man,  and  the  police  have  got  me,  and  that  is  all 
there  is  to  it ;  no  power  on  earth  can  save  me." 

It  will  bo  observed  that  the  evidence  of  the  foregoing  state- 
ments, alleged  to  have  been  made  by  the  defendant,  was  most 
cogent,  and  if  regarded  as  trustworthy  and  credible,  and  con- 
sidered in  connection  with  the  other  evidence  in  the  case,  was 
absolutely  conclusive,  not  only  as  to  defendant's  guilt,  but  as 
to  the  degree  of  the  crime  which  he  had  committed. 

It  becomes  our  duty,  therefore,  to  determine  if  there  was 
error  in  the  reception  of  this  evidence ;  or,  if  it  was  properly 
received,  whether  the  trial  court  erred  in  assuming  to  decide 
as  matter  of  law  that  the  confessions  attributed  to  the  defend- 
ant were  voluntarily  and  freely  made  by  him.     As  to  the  first 
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branch  of  this  inqniry  there  can  be  no  doubt.  Section  395  of 
the  Code  of  Criminal  Procedure  is  an  explicit  statutory  dec- 
laratiqn  of  the  rule  which  has  been  adhered  to  by  this  court 
ever  since  the  decision  in  Ilendriekson  v.  People  (10  N.  Y. 
13).  The  following  cases  are  examples  of  the  application  of 
this  rule :  People  v.  Wentz  (37  N.  Y.  303) ;  Teachout  v.  Peo- 
ple (41  K  Y.  7) ;  Murphy  v.  Peoj>le  (63  N.  Y.  590) ;  Cox  v. 
People  (80  K  Y.  500) ;  People  v.  McGloin  (91  N.  Y.  241) ; 
People  V.  ChapUau  (121  K  Y.  266) ;  Pe&pU  v.  ^^Tri^ht  (136 
K  Y.  625) ;  PeopU  v.  Casddy  (133  N.  Y.  612),  and  PeopU 
V.  Kennedy  (159  N.  Y.  357). 

The  rule  which  makes  the  confessions  of  a  defendant  com- 
petent evidence  against  Jiim  is,  however,  guarded  by  several 
limitations  which  materially  affect  the  competency  and  the 
scope  of  such  evidence.  The  confessions  sought  to  be  proved 
must  not  have  been  "  made  under  the  influence  of  fear  pro- 
duced by  threats,"  nor  pursuant  to  a  stipulation  of  the  distinct 
attorney  that  the  person  making  them  "  shall  not  be  prose- 
cuted therefor."  Neither  shall  any  such  confession  be  suffi- 
cient to  warrant  a  conviction  without  additional  proof  that  the 
crime  charged  has  been  committed.  (Sec.  395,  Code  Crini. 
Pro.)  That  portion,  of  the  section  which  affects  the  compe- 
tency of  such  evidence  imposes  upon  the  trial  ex)urt  the  duty 
of  deciding  when  it  is  admissible.  It  would  not  be  difficult 
to  imagine  a  case  in  which  the  inadmissibility  of  such  evidence 
would  be  so  palpable  as  to  precl ude  doubt  or  discussion .  What, 
then,  is  the  duty  of  the  court  in  a  case  where  there  is  abso- 
utely  no  doubt  as  to  the  iidmissibility  of  such  evidence? 
Must  that  be  submitted  to  a  jury  as  a  question  of  fact,  which 
is  plainly  a  naked  question  of  law  ?  We  think  not  ?  The 
right  and  duty  of  the  court  to  exclude  such  evidence  when 
it  is  the  product  of  fear,  duress  or  threats,  presupposes  the 
same  right  and  duty  to  admit  such  evidence  when  it  as  clearly 
^  appears  that  it  was  purely  voluntary  and  entirely  free  from 
the  vices  which  furnish  the  ground  for  exclusion. 

We  do  not  decide  that  the  competency  of  such  testimony 
always  presents  a  question  of  law  for  the  decision  of  the  court ; 
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on  the  contrary,  it  may  be,  and  frequently  is,  a  question  of 
fact  to  be  decided  by  the  jury  under  proper  instructions  of 
the  court.  People  v.  Casaidy  (133  N.  Y.  612)  was  such  a 
case. 

The  question  then  arises  whether  this  Is  a  case  in  which  it 
was  proper  for  tlie  court  to  decide,  as  matter  of  law,  that  the 
confessions  made  by  the  defendant  were  voluntarily  given. 
There  is  nothing  in  the  evidence,  except  the  defendant's 
arrest,  and  the  fact  that  he  was  subjected  to  some  physical 
violence  at  the  hands  of  bystanders  when  he  was  being  con- 
veyed to  the  police  station,  that  would  furnish  even  a  pretext 
for  the  claim  that  defendant's  confessions  were  not  voluntarily 
made.  The  language  of  the  statute  is  that  such  confessions 
"  can  be  given  in  evidence  *  *  *  unless  m.^de  under  the 
influence  of  fear  produced  by  threats."  There  is  not  a  sug- 
gestion of  fear  or  threat  even  as  to  the  confession  alleged  to 
have  been  made  by  defendant  to  Captain  Herlihy  within  an 
hour  of  the  arrest.  But  whatever  view  may  be  taken  of  this 
particular  confession,  it  is  clear  to  a  demonstration  that  the 
statements  made  by  the  defendant  to  Dengler,  to  Arnold  and 
to  Wilkes  were  purely  voluntary.  The  statement  to  Dengler 
was  made  on  the  day  after  the  homicide  in  the  ante-room  of 
the  coroner's  office.  Dengler  was  not  an  officer  of  the  law, 
and  was  not  even  known  to  the  defendant  until  the  latter 
was  told  of  the  former's  participation  in  the  search  of  the 
church  premises  after  the  alarm  had  been  given.  This  state- 
ment bears  intrinsic  evidence  of  having  been  voluntarily 
made.  There  was  no  occasion  for  making  it  at  all,  except  the 
volition  of  the  defendant.  The  same  thing  is  true  of  the 
statements  made  to  the  reporters  Arnold  and  Wilkes.  The 
defendant  was  in  custody,  but  that  of  itself  does  not  raise  a 
question  as  to  the  competency  of  his  statements  as  evidence 
against  him.  The  court  instructed  the  jury  that  they  were  not 
concluded  by  these  confessions,  and  that  the  credibility  of  the 
witnesses  who  testified  to  them  must  be  passed  upon  by  the 
jury.  After  a  most  diligent  and  careful  study  of  the  record, 
so  far  as  it  relates  to  the  question  now  under  discussion,  we 
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are  of  the  opinion  that  the  trial  court  committed  no  error  in 
deciding  as  a  matter  of  law  that  the  confessions  of  the  defend- 
ant were  voluntarily  made.  This  decision  is  made,  however, 
purely  upon  the  facts  of  this  case,  and  is  not  designed  to 
formulate  a  rule  for  the  guidance  of  trial  courts  in  other 
cases.  It  is,  manifestly,  tlie  better  rule  to  resolve  in  favor  of 
a  defendant  all  doubts  as  to  the  character  of  confessions 
attributed  to  him  by  the  submission  to  the  jury  of  all  dis- 
puted questions  relating  to  the  competency  of  such  statements. 

There  is,  however,  another  aspect  of  this  case  which,  of 
itself,  would  justify  the  affirmance  of  the  judgment  herein. 
There  was  ample  evidence,  outside  of  defendant's  confessions, 
to  sustain  the  verdict  of  the  jury.  These  confessions,  if 
accepted  as  true,  of  course  removed  all  doubt  as  to  the  motive 
and  purpose  which  actuated  the  defendant  in  the  tiring  of  the 
shots  that  caused  Smith's  death.  They  were  offered  for  the 
sole  purpose  of  proving  the  existence  of  deliberation  and  pre- 
meditation as  essential  ingredients  of  the  crime  of  murder  in 
the  first  degree  as  defined  in  one  portion  of  section  183,  Penal 
Code. 

Here,  however,  there  was  abundant  evidence,  both  direct 
and  circumstantial,  outside  of  defendant's  confessions,  to 
prove  his  guilt  of  the  crime  of  murder  in  the  first  degree, 
under  that  provision  of  the  statute  which  declares  that  the 
killing  of  a  human  being  is  murder  in  the  first  degree  when 
done  "  without  a  design  to  effect  death,  by  a  person  engaged 
in  the  commission  of,  or  in  an  attempt  to  commit  a  felony, 
either  upon  or  affecting  the  person  killed  or  otherwise." 
(Sec.  183,  Penal  Code.) ' 

Burglary  in  the  third  degree  is  a  felony.  That  part  of 
section  498  of  the  Penal  Code  which  is  applicable  to  this  case 
defines  burglary  in  the  third  degree  as  follows :  "  A  person 
who  *  *  *  being  in  any  building,  commits  a  crime  therein 
and  breaks  out  of  the  same,  is  guilty  of  burglary  in  the  third 
degree."  The  evidence  was  ample  to  warrant  the  conclusion 
that  the  defendant  was  in  this  church  for  the  purpose  of  com- 
mitting larceny.  Larceny  of  any  degree  is  a  crime,  and  the 
47 
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attempt  to  commit  larceny  in  any  degree  is  a  crime.  (Sections 
528  and  34,  Penal  Code.)  The  evidence  establishes  beyond  a 
reasonable  doubt  that  the  defendant  fired  the  shots  which 
caused  the  death  of  Smith ;  and  conclusively  that  death 
resulted  from  the  wound  inflicted  by  such  shots.  The  evi- 
dence is  equally  incontrovertible  and  nncontroverted  that  the 
defendant  did  "  break  out "  of  the  building  in  which  he  had 
committed  a  crime.  Thus  all  the  constituent  elements  of  the 
crime  of  one  kind  of  murder  in  the  first  degree^were  proven, 
and  under  these  circumstances  the  judgment  of  the  court  below 
would  be  upheld  even  though  it  were  assumed  tliat  a  technical 
error  had  been  committed  in  withholding  from  the  considera- 
tion of  the  jury  the  question  whether  defendant's  confessions 
were  voluntary  or  not.  Under  the  circumstances  of  this  case, 
the  rulings  of  the  court  upon  these  confessions  were  not, 
material,  and  did  not  prejudice  the  defendant's  substantial 
rights.  It  is  the  duty  of  this  court,  therefore,  in  the  promotion 
of  justice,  to  disregard  the  same.     (Sec.  542,  Code  Crim.  Pro.) 

But  the  appellant  insists  that  the  indictment  was  insnfiicient 
in  form  to  give  competency  to  the  evidence  of  the  commission 
of  a  felony  as  an  incident  to  the  killing.  This  question  was 
set  at  rest  in  People  v.  Oihlin  (115  N.  Y.  196)  where  it  was 
held  that  a  common-law  indictment  "  stating  the  facts  consti- 
tuting the  crime  and  charging  the  killing  to  have  been  done 
willfully,  feloniously  and  with  malice  aforethought,  is  suflS- 
cient  to  sustain  a  conviction  of  murder  in  the  first  degree, 
if  the  proof  as  to  the  manner  of  the  commission  of  tlie  crime 
brings  it  within  one  of  the  statutory  definitions." 

In  that  case,  as  in  this,  the  indictment  was  in  the  old  com- 
mon-law form,  and  the  proof  showed  that  the  defendant  had 
done  the  killing  while  in  the  commission  of  a  felony,  which 
brought  the  crime  within  one  of  the  statutory  definitions  of 
murder  in  the  first  degree.  There  are  other  exceptions  in  the 
case  which  we  have  not  discnssed,  not  alone  because  we  do  not 
deem  them  worthy  of  consideration,  but  because  appellant's 
counsel  has  suggested  that  the  court  limit  its  discussion  to  the 
exceptions  above  referred  to. 
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We  may,  therefore,  conclude  the  performance  of  our  sol- 
emn duty  in  this  case  by  stating  that  we  find  no  errpr  in  the 
rulings  and  decisions  of  the  trial  court,  which  require  or  per- 
mit a  reversal  of  its  judgment,  and  said  judgment  should, 
therefore,  be  aflSrmed. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Cullbn,  JJ., 
concur ;  Landon,  J.,  concurs  in  result. 

Judgment  of  conviction  affirmed. 
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Ferris  J.  Meigs,  Respondent,  v.  James  A.  Roberts,  as  le?   438 

Comptroller  of  the  State  of  New  York,  Appellant. 

1.  JURIBDICTIOKAL  DEFECTS  CURED  BY  STATUTE  OF  LIMITATIONS.     The 

principle  that  jurisdictional  defects  are  so  vital  in  their  character  as  to  be 
beyond  the  help  of  retrospective  legislation^does  not  apply  to  a  statute  of 
limitations,  for  such  a  statute  will  bar  any  right,  however  high  the  source 
from  which  it  may  be  deduced,  provided  that  a  reasonable  time  is  given  a 
party  to  enforce  his  right. 

2.  State  Tax  Sale  — L.  1885,  Ch.  448,  Primarily  a  Statute  of 
LiMTTATioK.  Chapter  448  of  the  Laws  of  1885,  amending  Laws  of  1855, 
chapter  427,  section  65  (subsequently  re-enacted  in  part  in  L.  1891,  ch.  217; 
L.  1893,  ch.  711),  which  makes  the  comptroller's  conveyance  executed 
upon  a  tax  sale  conclusive  evidence,  after  the  lapse  of  two  years  from  its 
record  in  the  county  in  which  the  lands  conveyed  are  located,  of  the  regu- 
larity of  the  proceedings  in  which  conveyance  was  made  although  in 
some  aspects  a  curative  statute,  is,  primarily  and  essentially,  a  statute  of 
limitations, 

8.  Ejectment  against  State  Comptroller  —  Action  Barred  by 
Statutory  Notice  after  Two  Years.  Where,  after  the  default  of  the 
purchaser,  at  a  state  tax  sale  in  1881,  of  part  of  a  tract  of  wild,  vacant 
and  forest  lands  in  Franklin  county,  and  after  the  publication  of  the  statu- 
tory notice  of  redemption,  the  comptroller  conveys  the  whole  tract  to  the 
state  under  the  statute  (L.  1881,  ch.  402)  by  a  deed  recorded  in  that  county 
in  1887,  and  in  1894  duly  publishes  the  statutory  notice  (L.  1893,  ch.  711, 
§  13)  that  the  lands  are  thereby  declared  to  be  and  thereafter  shall  be 
deemed  to  be  in  his  actual  possession  for  the  state,  the  previous  owner  of 
the  fee  of  the  whole  tract,  failing  to  prove  any  actual  possession  in  him- 
self or  his  grantors,  cannot,  in  1897,  maintain  an  action  for  ejectment 
against  the,comptroller,  although  the  notice  of  redemption  published  by 
the  comptroller  stated  that  only  part  of  the  tract  was  unredeemed,  as 
such  action  is  barred  by  the  lapse  of  more  than  two  years  since  the  publi- 
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cation  of  the  statutory  notice  (L.  1885,  ch.  448,  as  re-enacted  L.  1893,  ch. 
711);  and  by  the  statute  (L.  1885,  ch.  283)  the  People  of  the  state  acquired 
not  only  constructive,  but  actual,  possession  of  the  lands  conveyed  by  the 
comptroller's  deed. 

Meign  v.  Roberts,  42  App.  Div.  290,  reversed. 

(Argued  February  8,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department  entered  July 
17,  1899,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  E.  Hancock  for  appellant.  The  comptroller  is  not 
in  such  possession  of  the  lands  in  question  that  the  title  of 
the  state  to  these  premises  can  be  tested,  impaired  or  ques- 
tioned in  an  action  of  ejectment  against  said  comptroller. 
(L.  1895,  ch.  395,  §  270;  L.  1885,  ch.  283,  §  7;  Ensign  v. 
Barse,  107  N.  Y.  339 ;  Peoj}le  v.  Turner,  145  N.  Y.  456 ; 
Ostrajider  v.  Darling^  127  N".  Y.  70 ;  People  ex  reL  v.  Camp- 
hell,  22  App.  Div.  170 ;  People  ex  reL  v.  RoherU,  8  App.  Div. 
219 ;  151  N.  Y.  540 ;  Locke  v.  StaU,  140  N.  Y.  480 ;  PeopU 
V.  Deniaon,  84  N.  Y.  272 ;  Splitiorf  v.  State,  108  N.  Y.  205 ; 
Peck  V.  State,  137  N.  Y.  372 ;  Garr  v.  IT.  S,  98  U.  S.  433.) 
The  comptroller's  deed  to  Turner  &  Marsh  did  not  convey  the 
title  which  the  state  had  acquired  at  tlie  1881  and  1885  tax 
sales.  (L.  1855,  ch.  427 ;  L.  1881,  ch.  402  ;  L.  1860,  ch.  209.) 
The  Forest  Preserve  Act  (Ch.  283,  L.  1885)  is  a  special  act, 
relating  to  the  forest  commission  and  the  forest  preserve. 
The  object  of  this  act,  as  well  as  the  one  establishing  the  fish- 
eries, game  and  forest  commission,  was  to  place  the  forest 
commission  in  the  actual  possession  and  control  of  the  forest 
preserve  as  the  representatives  of  the  state.  The  general 
statutory  provision  contained  in  cliapter  453  of  the  Laws  of 
1885  (§  93),  and  chapter  711,  Laws  of  1893  (§  13),  permitting 
the  comptroller  to  advertise  himself  in  possession  of  wild, 
vacant  and  forest  lands,  must  be  held  not  to  apply  to  lands  of 
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the  state  contained  in  tlie  forest  preserve.  (People  v.  Turner, 
146  N.  Y.  461 ;  People  ex  rd.  v.  Camphell,  152  K.  Y.  51 ;  N. 
F.,  Z.  E.  i&  TT.  R.  B.  Co.  v.  Bd.  of  Suprs,,  67  How.  Pr.  5 ; 
Matter  of  Comrs.  of  Central  Park,  50  N.  Y.  493  ;  People 
ex  rd.  V.  Palmar,  52  N.  Y.  83  ;  People  v.  Quigg,  69  N.  Y. 
83 ;  Matter  of  B.  cfe  H.  C  Co.,  69  N.  Y.  209 ;  Coxe  v.  State, 
144  N.  Y.  411  ;  Woods  v.  ^c?.  o/  Suprs.,  136  N.  Y.  403 ; 
People  ex  rel.  v.  K  T.  C.  Protectory,  101  N.  Y.  201.)  This 
action  was  not  commenced  within  the  time  required  by  cliap- 
ter  448  of  the  Laws  of  1886,  which  statute  has  been  declared 
valid  as  a  curative  act  and  as  a  statute  of  limitations.  {People  v. 
Turner,  145  N.  Y.  451 ;  Turner  v.  State  of  N.  Y.,  168  U.  S.  90 ; 
Terry  v.  Anderson,  95  U.  S.  628 ;  Matter  of  Brown,  136 
Cr.  S.  701 ;  Sprecher  v.  Wahely,  11  Wis.  432 ;  Geekie  v.  K. 
C.  Co.,  106  U.  S.  379,  384  ;  Townsend  v.  Wilson,  9  Penn.  St. 
270 ;  Bronson  v.  S.  C.  L.  Co.,  44  Minn.  251 ;  WiUiams  v. 
Bd.  of  Suprs.,  122  U.  S.  163;  Coulter  v.  Stafford,  48  Fed. 
Rep.  S66.)  The.  1881  tax  sale  was  regular,  and  the  notice  to 
redeem  and  publication  thereof  was  in  strict  compliance  with 
the  statute.  {People  v.  Turner,  117  N.  Y.  238 ;  Chamberlain 
V.  Taylor,  36  Hun,  43  ;  PeopU  v.  Turner,  145  N.  Y.  460 ; 
Bank  of  ChiUicothe  v.  Dodge,  8  Barb.  237 ;  Robertson  v.  O. 
E.  Co.,  82  Hun,  585  ;  Merchants'  Bank  v.  Spalding,  12  Barb. 
302 ;  Hamilton  v.  People,  57  Barb.  633  ;  Hagner  v.  Hall, 
10  App.  Div.  683 ;  Ensign  v.  Barse,  107  N.  Y.  338 ;  Wil- 
liams v.  Bd.  of  Suprs.,  122  U.  S.  163.)  The  1885  tax  sale 
was  regular  and  conveyed  to  the  state  a  valid  title  to  the  land 
described  in  the  complaint.  {Andrews  v.  Wheeler,  22  App. 
Div.  696 ;  Colma/n  v.  Shattuck,  62  N.  Y.  358  ;  Chamberlain 
V.  Tdylo7\  36  Hun,  25;  PeopU  v.  Turner,  117  N.  Y. 
227;  145  N.  Y.  451;  Ensign  v.  Barse,  107  N.  Y.  338; 
Ostrander  v.  Darling,  127  N.  Y.  70;  People  ex  rel.  v.  7?^6- 
67^,  8  App.  Div.  219;  People  ex  rel.  v.  Roberts,  151  N.  Y. 
640 ;  People  ex  rel.  v.  Chapin,  104  N.  Y.  369.)  The  plaintiff 
has  attempted  to  secure  title  to  the  premises  in  question  at  a 
time  when  they  were  held  adversely  to  his  grantors.  The 
conveyance  to  Meigs  was  void.     (Code  Civ.  Pro.  §  1601 ; 
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People exrel.  v.  Roberts^  151  N.  Y.  541 ;  PeopUv,  Turner^  145 
N.  Y.  461  ;  PeopU  ex  reL  v.  Campbell^  152  N.  Y.  58 ;  Quin- 
dairo  Township  v.  Squier^  51  Fed.  Rep.  152;  Charnherlain 
V.  Taylor,  26  Hun,  603;  92  K  Y.  348  ;  Sands  y.  Hughes,  53 
N.  Y.  287;  Webb  v.  Bindon,  21  Wend.  98;  Jackson  v. 
Andrews,  7  Wend.  152 ;  Christie  v.  Gage,  71  N.  Y.  189 ; 
Crary  v.  Goodman,  22  N.  Y.  170 ;  Pea/roe  v.  Moore,  114  N. 
Y.  259.) 

«7<?A7i  P.  Badger  for  respondent.  The  finding  of  the  trial 
court  that  the  lands  in  controversy  are  within  the  forest  pre- 
serve, and  that  the  commissioners  of  fisheries,  game  and  for- 
ests have  the  care,  custody,  control  and  superintendence  of 
the  same  is  erroneous.  (L.  1885,  ch.  283,  §  7 ;  L.  1855,  ch. 
427,  §  61.)  Upon  the  publication  of  the  notice  of  redemp- 
tion by  the  comptroller,  the  owner  of  the  land  had  a  right  to 
rely  upon  the  ofiicial  statement  contained  in  it  that  only 
100  acres  of  his  land  had  been  sold;  that  by  that  sale 
the  taxes  on  the  entire  premises  had  been  paid.  (L.  1855, 
ch.  427,  §  50 ;  2  R.  S.  1137.)  The  attempted  transfer  to  the 
state  was  void  for  the  reason  that  the  notice  of  redemption, 
as  published,  gave  the  owner  of  the  land  official  notice  and 
assurance  tliat  only  100  acres  had  been  sold ;  that  the  taxes 
had  been  thereby  paid ;  that  if  tlie  owner  did  not  redeem, 
that  quantity  and  inferentially  no  more,  would  be  conveyed 
to  the  purchaser,  and  by  a  further  inference,  that  the  rest  of 
his  land  was  free  and  would  not  be  conveyed  to  the  state 
under  the  statute  authorizing  such  conveyance  under  proper 
circumstances.  {Van  Benthuysen  v.  Sawyer,  36  N.  Y. 
150;  People  ex  reL  v.  Registrar,  114  N.  Y.  21;  Breisch 
V.  Coxe,  81  Penn.  St.  336;  Forrest  v.  Henry,  33  Minn. 
434;  Martin  v.  Barbour,  34  Fed.  Rep.  701.)  As  the 
comptroller  never  published  any  notice  of  redemption  of 
the  lands  transferred  to  the  state,  such  omission  would 
have  rendered  the  transfer  to  the  state  void  even  if  it  had 
been  otherwise  valid.  {Stuart  v.  Palmer,  74  N.  Y.  183; 
Simonton  v.  Hays,  32  Hun,  287 ;  101  N.  Y.  687 ;  Becker  v. 
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Holdridge^  47  How.  Pr.  430;  Meigs  v.  Roberts^  42  A  pp. 
Div.  296 ;  Bunner  v.  Eastman^  50  Barb.  639 ;  Overing  v. 
Foote,  65  N.  Y.  277 ;  People  ex  reh  v.  Mosi'er,  56  Hnii,  66,) 
Neither  the  act  oi  1885,  nor  of  1893,  could  or  did  cure  the 
defects  in  or  validate  the  transfer  to  tlie  state  of  the  lands  in 
question  in  1884,  as  those  defects  were  of  such  character  as 
to  make  them  in  the  highest  degree  jurisdictional.  {Turner 
V.  Boycej  11  Misc.  Eep.  '506 ;  Cromwell  v.  Mac  Lean,  123  N. 
Y.  489;  Joslyn  v.  Rockwell,  128  N.  Y.  334;  Enn^n  v. 
Barae,  107  N.  Y.  338 ;  Meig%  y.  Roberts,  42  App.  Div.  298.) 
As  a  transfer  to  the  state  at  a  tax  sale  of  lands  previously 
owned  and  held  by  it  is  only  authorized  or  permissible  wliere 
the  state  does  in  fact  own  it,  the  subsequent  so-called  sale  is 
an  absolute  nullity.  {Turner  v.  Boyce,  11  Misc.  Rep.  512  ; 
Cromwell  v.  Maclean,  123  N.  Y.  474.) 

GuLLEN,  J.  This  action  is  in  ejectment  for  a  tract  of  wild 
land  in  Franklin  county  containing  585f  acres,  and  was  com- 
menced on  April  2nd,  1897.  The  complaint  alleged  that  the 
plaintiff  was  the  owner  in  fee  and  entitled  to  the  immediate 
possession  of  the  lands;  that  since  the  1st  of  January,  1895, 
the  defendant  had  been  and  then  was  comptroller  of  the 
state  of  New  York,  and  that  as  such  comptroller  he  was  and 
had  been  for  two  years  in  possession  of  the  said  lands.  Tlie 
defendant  answered  admitting  that  he  was  comptroller  of  the 
state  during  the  period  stated,  and  put  in  issue  every  other 
allegation  of  the  complaint.  The  answer  then  set  up  that  the 
People  of  the  state  were,  and  for  more  than  ten  years  past 
had  been,  in  the  actual  possession  of  the  premises  under  a 
certificate  of  sale  made  by  the  comptroller  to  the  People  of 
the  state  of  New  York  on  the  23d  day  of  November,  1881, 
in  pursuance  of  a  sale  held  for  non-payment  of  taxes,  and  a 
conveyance  made  on  the  31st  day  of  October,  1884,  under  such 
tax  sale  after  the  expiration  of  the  two  years  allowed  by  law 
for  redemption,  which  conveyance  was  recorded  in  the  olBce 
of  the  clerk  of  the  county  of  Franklin  on  April  6th,  1887.  The 
answer  further  set  forth  as  a  separate  defense  a  similar  certifi- 
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cate,  executed  on  the  29tli  day  of  November,  1885,  on  a  sale  for 
unpaid  taxes,  a  conveyance  thereunder  dated  on  the  15th  day 
of  February,  1890,  and  the  record  of  the  conveyance  in  the 
clerk's  office  of  Franklin  county  on  the  3d  day  of  March,  1891. 
The  defendant  further  pleaded  that  under  the  provisions  of 
chapter  448  of  the  Laws  of  1885,  chapter  217,  Laws  of  1891, 
and  chapter  711  of  the  Laws  of  1893,  the  action  was  not 
brought  within  the  time  prescribed  by  law,  and  was  barred  by 
the  Statute  of  Limitations. 

On  the  trial  the  plaintiil  traced  his  title  by  a  chain  of  con- 
veyances from  an  original  grant  by  the  state  in  1798.  The 
evidence  shows  that  beginning  December  22d,  1894,  the  defend- 
ant published  for  three  weeks  a  notice  stating  that  the  premises 
in  controversy,  with  others,  were  wild,  vacant  and  forest  lands, 
located  in  Franklin  county  to  which  the  state  held  title,  and 
that  from  and  after  the  expiration  of  the  publication  posses- 
sion thereof  would  be  deemed  to  be  in  the  control  of  the  state, 
under  provision  of  section  13,  chapter  711  of  the  Laws  of 
1893.  The  tax  certificates  and  conveyances  were  put  in  evidence. 
The  only  attack  on  the  conveyance  of  1884  made  in  pursuance 
of  the  tax  sale  held  in  1881,  related  to  the  notice  of  redemption 
published  by  the  comptroller.  It  appears  that  on  the  sale  one 
Josiah  Talmage  purchased  one  hundred  acres  of  the  tract  for 
the  full  amount  of  tile  unpaid  taxes,  and  that  a  certificate  of 
sale  was  issued  to  him.  Talmage  never  paid  the  pni'chase  money 
or  completed  his  purchase.  While  Talmage  was  thus  in  default 
the  comptroller  published  a  notice  of  unredeemed  lands  in  which 
it  was  stated  as  to  these  premises  that  one  hundred  acres  were 
unredeemed.  After  the  publication  of  the  notice  to  redeem,  the 
comptroller,  on  account  of  Talmage's  failure  to  pay  the  purchase 
price,  conveyed  the  whole  tract  of  585f  acres  to  the  state, 
as  required  by  chapter  402  of  the  Laws  of  1881.  It  is  unnec- 
essary to  refer  to  the  grounds  on  whicli  the  conveyance  of 
1890  was  assailed.  No  proof  was  given  of  any  possession  or 
occupation  of  the  premises  by  the  plaintiff  or  his  predecessors 
in  title.  The  trial  court  dismissed  the  complaint  substantially 
on  the  ground  that  the  premises  were  part  of  the  forest  pre* 
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serve,  and  in  the  oecnpation  of  the  state ;  that  an  action  against 
the  state  to  test  its  title  could  not  be  maintained  except  by 
consent  of  the  state,  and  that  the  statute  of  1893  (Chapter 
711,  §  13)  was  not  sufficient  to  authorize  the  maintenance 
of  such  an  action.  The  learned  Appellate  Division,  by  a 
divided  court,  reversed  the  judgment  and  granted  a  new  trial, 
holding  that  the  act  of  1893  authorized  the  plaintiff  to  sue 
the  state  and  oust  it  from  possession  by  an  action  against  the 
comptroller.  It  further  hold  that  the  notice  of  redemption 
on  the  tax  sale  of  1881  was.fatally  defective,  in  that  it  stated 
that  one  hundred  acres  only  of  the  premises  in  suit  were  unre- 
deemed while  the  conveyance  was  of  the  whole  tract ;  that 
for  this  defect  the  conveyance  made  in  pursuance  of  the  sale 
in  1884  did  not  pass  title  and  that  its  invalidity  was  not  cured 
by  the  provisions  of  chapter  148,  Laws  of  1885  (subsequently 
re-enacted  in  part,  chap.  217,  Laws  of  1891 ;  chap.  711,  Laws 
of  1893),  which  makes  a  conveyance  of  the  comptroller  upon 
tax  sales,  after  the  lapse  of  two  years  from  its  record  in  the 
county  in  which  the  lands  are  situated,  conclusive  evidence 
of  the  regularity  of  the  proceedings  in  which  conveyance  was 
made. 

We  do  not  find  it  necessary  to  pass  upon  many  of  the  ques- 
tions which  have  been  elaborately  argued  before  us,  or  even 
the  one  upon  which  the  decision  of  the  trial  court  proceeded. 
We  are  of  opinion  that  the  lapse  of  time  between  the  record 
of  the  conveyance  of  1884  and  the  commenceifient  of  this  action 
barred  the  right  to  the  plaintiff  to  maintain  it,  even  assuming 
the  other  questions  in  the  case  should  be  resolved  in  his  favor. 
The  learned  Appellate  Division  held  that  the  failure  to 
publish  a  proper  redemption  notice  was  jurisdictional  as  to 
the  conveyance  of  1884,  and,  hence,  not  cured  by  chap- 
ter 448  of  the  Laws  of  1885,  and  cited  EriMgn  v.  Barse 
(107  N.  Y.  329)  and  Joslyn  v.  liochwell  (128  N.  Y.  334)  as 
authorities  for  that  proposition.  We  think  the  learned  court 
took  too  narrow  a  view  of  the  statute  of  1885.  This  statute, 
though  in  some  aspects  a  curative  law,  is  primarily  and  essen- 
tially much  more ;  it  is  a  statute  of  limitation.  It  was  dis- 
48 
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tinctly  held  to  be  such  in  two  decisions  of  this  court  (People 
V.  Turner,  117  N.  Y.  227;  Same  v.  Same,  145  K  Y.  459), 
and  by  the  Supreme  Court  of  the  United  States.  {Turner  v. 
JVew  York,  168  U.  S.  90.)  A  curative  act  in  the  ordinary 
sense  of  that  term  is  a  retrospective  law  acting  on  past  cases 
and  existing  rights.  The  power  of  the  legislature  to  enact 
such  laws  is,  therefore,  confined  vrithin  comparatively  narrow 
limits,  and  they  are  usually  passed  to  validate  irregularities  in 
legal  proceedings  or  to  give  effect  to  contracts  between  parties 
which  might  otherwise  fall  for  fajlure  to  comply  with  teclmi- 
cal  legal  requirements.  (Cooley's  Constitutional  Limitations, 
p.  454.)  A  very  full  enumeration  of  the  cases  in  which  the 
legislature  may  properly  exercise  this  power  is  to  be  found  in 
For%teT  v.  I^or8ter{129  Mass.  559).  But  there  may  be  in  legal 
proceedings  defects  which  are  not  mere  informalities  or  irreg- 
ularities, but  so  Vital  in  their  character  as  to  be  beyond  the 
help  of  retrospective  legislation ;  such  defects  are  called 
jurisdictional.  This  principle  does  not  apply  to  a  Statute  of 
Limitations,  for  such  a  statute  will  bar  any  right,  however 
high  the  source  from  which  it  may  be  deduced,  provided  that 
a  reasonable  time  is  given  a  party  to  enforce  his  rigtitj 
(Terry  v.  Anderson^  95  U.  S.  628 ;  Turner  v.  Jfew  YarJtk^ 
supra,)  Ensign  v.  Barse  (supra)  was  strictly  a  case  of  a\ 
retrospective  statute,  for  no  period  of  time  was  given  within  \ 
which  any  party  affected  could  assert  his  rights.  The  same  is  ^. 
true  of  Cromwell  v.  MacLean  (123  N.  Y.  474).  In  Joslyn  y 
v.  RockweU  (supra),  as  well  as  in  the  two  cases  of  People  v. 
Turner,  all  of  which  arose  under  the  statute  of  1885,  there 
is  to  be  found  a  discussion  of  defects  which  it  was  claimed 
were  jurisdictional  and  not  cured  by  that  act.  Such  discus- 
sion, however,  is  not  to  be  construed  as  authority  for  the 
proposition  that  jurisdictional  defects  in  legal  proceedings, 
which  are  beyond  the  scope  of  retrospective  legislation,  will 
equally  take  a  claim  out  of  the  bar  of  a  Statute  of  Limita- 
tions. The  existence  of  such  defects  was  necessarily  consid- 
ered in  the  authorities  cited  because  the  statute  of  1885,  in 
terms,  exempted  from  its  operation  cases  where  the  taxes  had 
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been  paid,  or  where  there  was  no  legal  right  to  assess  the  land 
on  which  they  were  laid.  There  is  no  exception,  however,  as 
to  defects  in  notices  of  redemption  or  in  their  publication  ;  on 
the  contrary,  it  is  expressly  provided  that  the  comptroller's 
deed,  after  the  lapse  of  the  requisite  time,  shall  be  conclusive 
evidence  that  "all  notices  required  by  law  to  be  given  previous 
to  the  expiration  of  the  two  years  allowed  by  law  to  redeem 
were  regular,  and  regularly  given." 

The  comptroller's  deed  of  1881  was  recorded  on  the  6th 
day  of  April,  1887,  while  this  action  was  not  brought  till 
nearly  ten  years  thereafter.  If  it  be  claimed  that  the  statu- 
tory limitation  of  two  years  did  not  run  during  some  portion 
of  this  period  because  there  were  no  persons  or  officers  against 
whom  the  plaintiff  could  maintain  an  action  in  assertion  of 
his  title  (a  contention  which  seems  to  be  in  direct  opposition 
to  the  decisions  in  the  case  of  People  v.  Turner)^  certainly 
the  disability  ceased  at  the  expiration  of  the  publication  of 
the  comptroller's  notice  declaring  that  the  state  had  resumed 
possession  of  the  lands ;  for  the  very  foundation  of  the  plain- 
tiff's whole  case  is  the  proposition  that  the  statute  under  which 
that  notice  was  published  authorizes  him  to  bring  this  suit. 
The  most  that  cQuld  result  from  the  plaintiff's  contention,  if 
good,  would  be  that  the  statutory  limit  of  two  years  would 
not  commence  to  run  until  the  publication  of  the  comptroller's 
notice.  But  more  than  two  years  elapsed  between  that  notice 
and  the  commencement  of  this  action. 

It  is  questionable  whether  as  to  an  owner  in  actual  posses- 
sion of  land  the  record  of  a  hostile  conveyance  in  the  clerk's 
office  is  sufficient  to  set  a  Statute  of  Limitations  running 
against  him  so  as  to  destroy  his  title.  (See  remarks,  Peck- 
ham,  J.,  in  Joslyn  v.  RockweUy  supra  ;  also  Cooley's  Consti- 
tutional Limitations,  p.  366.)  The  decisions  on  the  subject 
are  in  coi;iflict.  In  Oroeshech  v.  Seeley  (13  Mich.  29)  and  in 
Case  V.  Beam.  (16  Mich.  12)  it  was  held  that  even  as  to  an 
owner  in  constructive  possession  only,  a  limitation  law  could 
not  compel  him  to  resort  to  legal  proceedings  in  defense  of  his 
title.    A  contrary  view  was   taken   in  HiU   v.  Kricke  (11 
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Wisconsin,  442)  and  in  LeffinffweU  v.  Warren  (2  Black  [U.  S.], 
599). 

In  the  case  before  us,  as  already  stated,  the  plaintiff  has  not 
proved  any  actual  possession  in  himself  or  in  his  grantors.  If 
he  relies  on  constructive  possession  as  following  the  legal  title, 
then  such  possession  ceased  with  the  publication  of  the  comp- 
troller's notice  of  possession  by  the  state.  Here,  again,  the 
plaintiff  must  face  the  original  proposition  on  which  his  action 
is  based,  that  by  virtue  of  the  notice  the  comptroller  was  placed 
in  either  actual  or  constructive  possession.  We  are,  therefore, 
of  opinion  that  in  any  view  of  the  case  the  plaintiff's  right  to 
maintain  this  action  was  barred  after  the  expiration  of  two 
years  from  the  time  of  the  comptroller's  notice.  Of  this  last 
claim  there  is  further  to  be  said,  that,  in  the  second  Tv/mer 
Case  (145  N.  Y.  451),  this  court  held,  through  Gray,  J.^  that 
by  chapter  283,  Laws  of  1885,  the  People  of  the  state  acquired 
not  only  constructive,  but  actual,  possession  of  the  lands  con- 
veyed to  them  by  the  comptroller's  deed. 

We  think  the  answer  of  the  defendant  (for  all  the  facts  are 
pleaded)  was  sufficient,  not  only  to  raise  the  six  months'  limi- 
tation prescribed  by  the  act  of  1885,  but  also  the  limitation 
we  have  discussed. 

The  judgment  of  tlie  Appellate  Division  should  be  reversed 
and  the  judgment  entered  on  the  decision  of  the  trial  court 
affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Werner,  JJ., 
concur ;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Imogene  Maud  Loudoun,  Respondent,  v.  The  Eighth  Ave- 
nue Railroad  Company  and  The  Third  Avenue  Railroad 
Company,  Appellants. 

1 ,  Negligence  —  Question  of  Fact.  Where,  in  an  action  to  recover  dam- 
ages for  in  juries  sustained  by  a  passenger  in  an  open  horse  car  which  was 
struck  at  its  rear  by  a  cable  car  of  another  independent  street  railway  whose 
line  crossed  the  horse  car  line  at  right  angles,  there  is  no  evidence  of  the 
relative  position  or  speed  of  the  cars  as  they  approached  the  intersection,  the 
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negligence  of  both  street  railway  corporations  is  a  question  for  the  jiiry; 
and  a  charge  of  the  trial  court  that  the  accident  raised  a  presumption  of 
negligence,  and  that  there  was  no  testimony  to  overcome  the  presump- 
tion, is  an  error  which  is  not  cured  by  repeated  instructions  of  the  court 
that  the  burden  of  proof  is  on  the  plaintiff  to  establish  each  element  of 
her  case,  including  the  negligence  of  both  defendants. 

2.  Res  Ipsa  Loquitur  —  Doctrine  Applies  to  Carrying,  but  not  to 
Colliding,  Company.  The  fa(;t  of  the  accident  raises  a  presumption, 
under  the  doctrine  of  res  ipsa  loquitur,  that  the  carrier  of  the  passenger 
was  negligent,  for  it  was  bound  to  exercise  a  very  high  degree  of  care, 
especially  at  an  intersection  with  another  road,  but  no  such  presumption 
arises  against  the  other  street  railway,  as  it,  not  being  the  carrier,  was 
bound  to  exercise  only  ordinary  care  under  such  circumstances. 

3.  Erroneous  Charge  that  Accident  was  Unexplained.  It  is 
erroneous  for  the  trial  court  to  charge  as  matte.*  of  law  that  no  explanation 
of  the  accident,  required  of  the  carrier  under  the  circumstances,  had  been 
given  where  the  proof  is  that  the  cable  car  struck  the  horse  car  at  its  rear 
end,  as  how  far  that  fact  tended  to  show  that  the  horse  car  had  properly 
and  carefully  proceeded  over  the  crossing  and  that  the  collision  was  not 
its  fault,  but  was  the  fault  of  the  other  street  railway,  is  a  question  of  fact 
for  the  jury. 

Loudoun  V.  Eighth  Ate,  R,  E.  Co.,  16  App.  Div.  152,  reversed. 

(Argued  February  9,  1900;  decided  March  27, 1900.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
23,  1897,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  llurdy  for  the  Eighth  Avenue  Kail  road  Company, 
appellant.  The  court  erred  in  denying  the  motion  which  was 
made  to  dismiss  the  complaint  as  against  the  Eighth  Avenue 
Railroad  Company  when  the  plaintiff  rested.  (Whittaker's 
Smith  on  Negligence,  §  421 ;  WrigU  v.  J/.  Ry.  Co,^  L.  R. 
[8  Exch.]  137;  Daniel  v.  Jf.  R.  Co.,  L.  R.  [3  C.  P.]  216; 
Ilolhrook  V.  U,  i&  S.  R.  R,  Co,,  12  N.  Y.  236 ;  Curtis  v.  R. 
it  S.  R.  R.  Co.,  18  N.  Y.  535 ;  Breen  v.  iY.  Y.  C.  cfe  //.  R. 
R.  R.  Co.,  109  N.  Y.  300 ;  Quinlan  v.  S.  A.  R.  R.  Co.,  4 
Daly,  488  \  P.C.ik  S.  L.  R.  R.  Co.  v.  Spencer,  98  Ind.  186 ; 
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Smith  V.  S.  P.  a  By,  Co,,  50  Am.  Rep.  551 ;  Potts  v.  C.  O. 
By,  Co.,  33  Fed.  Rep.  -611.)  The  court  erred  in  refusing  to 
charge  as  requested  that  no  inference  of  negligence  against 
the  Eiglith  Avenue  Railroad  Company  must  be  drawn  simply 
because  of  the  occurrence  of  the  accident,  and  defendant's 
exception  was  well  taken.  {Bahcoch  v.  F,  B,  B.  Co,,  140  N. 
T.  308,  311 ;  Morris  y.  Z.  S.  cfe  M.  S,  B.  Co.,  148  N.  Y. 
182 ;  ffart  v.  IL  B,  B.  Co.,  84  N.  Y.  66.) 

Herhert  B.  Limburger  and  Hem^y  L.  Scheiterman  for  the 
Third  Avenue  Railroad  Company,  appellant.  The  court  erred 
in  charging  thp.t  the  mere  fact  of  tiie  collision  raised  a  pre- 
sumption that  the  defendant  the  Third  Avenue  Railroad  Com- 
pany was  guilty  of  negligence.     {Fdlke  v.  T.  A.  B,  B.  Co., 

38  App.  Div.  49.)  The  mere  happening  or  occurrence  of  an 
accident  does  not  raise  a  presumption  of  negligence,  but  proof 
must  be  offered  to  show  that  defendant  omitted  to  perform 
some  duty.  {Holbrook  v.  U.  S.  B.  B.  Co.,  12  N.  Y.  236 ; 
DobUiis  V.  Brown,  119  N.  Y.  188 ;  Cosulich  v.  S.  O.  Cd,, 
122  N.  Y.  118 ;  De  Vau  v.  P.  dk  N.  Y.  C  dh  B.  B.  Co,,  130 
N.  Y.  632;  Kif^by  v.  P.  <&  IL  C,  Co,,  20  App.  Div.  473; 
Kay  V.  M.  S.  By.  Co.,  29  App.  Div.  466;  Kearney  v.  Z., 
etc.,  B.  B.  Co.,  L.  R.  [5  Q.  B.]  411 ;  Curtis  v.  B.  <&  S,  B. 
B.  Co.,  18  N.  Y.  534;  Edgerton  v.  N,  T,  (&  JT.  B.  B.  Co., 

39  N.  Y.  227 ;  Mullen  v.  St.  John,  57  K  Y.  567,  571.)  The 
court  erred  in  charging  the  jury  that  the  defendant  Third 
Avenue  Railroad  Company  is  liable,  providing  the  collision 
can  be  attributed  to  the  want  of  care..  {Beardon  v.  T.  A.  B. 
B.'Co.,  24  App.  Div.  163 ;  Leonard  v.  Collins,  70  N.  Y.  90.) 
The  plaintiff  failed  to  prove  that  the  defendant  Third  Ave- 
nue Railroad  Company  was  negligent.  (Bauhe  v.  iT.  Y,  cfe 
IL  B.  B.  Co.,  59  N.  Y.  356,  366 ;  Hart  v.  IL  B.  B,  Co., 
84  N.  Y.  56,  62 ;  SearUs  v.  M.  By,  Co.,  101  N.  Y.  661,  662 ; 
Unger  v.  F.  S,  S.  cfe  G.  S.  F.  B.  B.  Co.,  51  K  Y.  497; 
Falotio  V.  B.  (&  S,  A.  B.  B.  Co,,  9  Daly,  243 ,  P.   C.  dk  S. 

.  L.  B.  B.  Co.  V.  Spencer,  98  Ind.  186 ;  Tompkins  v.  C.  S.  B. 
B.  Co.,  66  Cal.  183.) 
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C.  JV.  Bovee^  Jr.^  and  J,  Baldwin  Hands  for  respondent. 
The  action  was  properly  brougkt  against  both  defendants. 
They  are  both  liable  to  plaintiff  fov  injuries.  {Colgrove  v.  A". 
r.  dk  N.  K  R,  E.Co,,  20  N.  Y.  492 ;  Barrett  v.  T.  A.  It 
R.  Co.,  45  N.  Y.  628 ;  Webster  v.  H,  R.  R,  R.  Co.,  38  N.  Y. 
260.)  The  plaintiff  had  established  ^  prima  faoie  case  of  neg- 
ligence against  both  defendants  when  she  rested.  The  acci- 
dent was  such  as  in  the  ordinary  course  of  business  does  not 
happen  if  reasonable  care  is  u6ed,  and,  in  the  absence  of 
an  explanation  by  defendants,  affords  sufficient  evidence  that 
the  accident  arose  from  the  want  of  care  by  both  defendants. 
{Yolhmer  v.  M,  R.  Co,,  134  N.  Y.  418;  Hogan  v.  M.  R. 
Co.,  149  JS".  Y.  23 ;  Alberti  v.  N.  Y.,  Z.  E.  <&  W.  R.  R.  Co. 
43  Hun,  421 ;  118  K  Y.  77 ;  SeyboUt  v.  N.  Y.,  Z.  R  dk 
W.  R.  R.  Co.,  95  N.  Y.  562  j  Horowitz  v.  U.  A.  P.  Co.,  18 
Misc.  Eep.  24;  Breen  v.  N.*Y.  C.  <&  H.  R.  R.  R.  Co.,  109 
N.  Y.  298  ;  Kay  v.  M.  S.  R.  Co.,  29  App.  Div.  466 ;  Met  v. 
Kenmdy,  51  U.  S.  App.  503.) 

OuLLEN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  in  a  col- 
lision between  the  cars  of  the  two  defendants.  The  plaintiff 
and  her  husband  were  passengers  in  an  open  horse  car  on  the 
Eighth  Avenue  railroad.  The  Third  Avenue  Eailroad  Com- 
pany operated  a  cable  road  on  One  Hundred  and  Twenty-tifth 
street,  which  crosses  Eighth  avenue  at  right  angles.  At  the 
time  of  the  collision  the  plaintiff  was  sitting  in  the  rear  seat  of 
the  Eighth  avenue  car.  That  car,  while  passing  over  the 
intersection  of  the  two  roads,  was  struck  by  the  cable  car  at 
the  point  where  the  plaintiff  was  sitting  with  such  force  as 
to  throw  the  horse  car  from  the  track.  The  plaintiff  was 
thrown  down  from  her  seat  and,  undoubtedly,  was  bruised, 
but  whether  she  received  the  serious  injuries  to  her  nerves  and 
health  for  which  she  was  allowed  compensation  was  a  matter 
of  controversy.  The  evidence  as  to  the  manner  in  which  the 
collision  occurred  is  extremely  meagre,  consisting  only  of  the 
testimony  of  the  plaintiff  and  her  husband.     Neither  defend- 
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ant  produced  as  witnesses  the  employees  in  charge  of  its  car. 
Neither  the  plaintiff  nor  her  husband  noticed  the  approach  of 
the  cable  car,  and  they  were  able  to  state  only  that  while  the 
car  in  which  they  were  riding  was  passing  over  the  crossing  it 
was  struck  by  the  other  car. 

We  agree  with  the  learned  court  below  that  the  details  of 
the  collision,  meagre  as  they  were,  required  submission  to  the 
jury  of  the  issue  of  negligence  as  to  each  defendant,  and  that 
a  nonsuit  as  to  either  would  have  been  improper.  It  is  true, 
as  claimed  by  the  Third  Avenue  Railroad  Company,  that  the 
fact  that  the  Eighth  avenue  railroad  car  was  first  on  the  cross- 
ing does  not  conclusively  show  that  such  car  had  the  right  of 
way.  But,  in  the  absence  of  any  evidence  showing  the  rela- 
tive position  or  speed  of  the  two  cars  as  they  approached 
the  intersection,  it  did  constitute  evidence  from  which  the 
jury  might  have  inferred  that  tlie  Eighth  avenue  car  was  enti- 
tled to  precedence.  The  cogency  of  the  evidence  would  also 
depend  on  the  part  of  the  horse  car  that  was  struck  by  the 
cable  car.  In  the  present  case  it  appears  that  the  horses 
and  a  great  portion  of  the  car  itself  had  passed  the  crossing 
before  the  collision  occurred.  We  do  not  say  that,  on  this 
proof,  the  defendant  the  Third  Avenue  Railroad  Company 
was  negligent,  as  matter  of  law,  but  only  that  it  was  a  ques- 
tion of  fact  for  the  jury.  • 

We  are  of  opinion,  however,  that  the  learned  trial  judge 
erred  in  his  instructions  to  the  jury,  and  that  for  such  errors 
this  judgment  must  be  reversed.  The  court  charged :  "  It  is, 
therefore,  a  reasonable  presumption,  in  the  absence  of  any 
explanation,  that  the  accident  resulted  from  the  want  of  ordi- 
nary care  on  the  part  of  the  defendants.  When  the  plaintiff 
rested  her  case,  therefore,  the  burden  was  upon  the  defendants 
of  showing  such  facts  as  warrant  the  conclusion  that  the  acci- 
dent was  due  to  circumstances  which  the  exercise  of  ordinary 
care  could  not  foresee  and  guard  against.  Now,  no  testimony 
is  offered  by  the  defendants  to  overcome  this  presumption. 
The  driver  of  the  Eighth  avenue  car  was  not  called  ;  it  does 
not  appear  that  he  was  where  he  could  be  called.     There  is  no 
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explanation  given,  and,  therefore,  I  am  bound  to  say  to  you 
that  there  is  no  testimony  to  overcome  the  presumption  of 
negligence  which  the  circumstances  have  disclosed ;  there  is 
no  testimony  on  the  part  of  the  defendants  to  overcome  the 
presumption  created  by  the  circumstances  under  which  the 
collision  took  place."  As  we  read  this  part  of  the  charge 
the  issue  of  the  defendants'  negligence  was  substantially  taken 
away  from  the  jury.  It  is  true  that  the  court  repeatedly 
charged  that  the  burden  of  proof  rested  on  the  plaintiff  to 
establish  each  element  of  her  case,  including  that  of  the  negli- 
gence of  the  defendants.  But,  taken  in  connection  with  the 
portion  of  the  charge  quoted,  that  the  accident  raised  a  pre- 
sumption of  negligence,  and  that  there  was  no  testimony  to 
overcome  the  presumption,  the  jury  was  substantially  told 
the  plaintiff  had  successfully  borne  that  burden.  Each  defend- 
ant took  an  exception  to  that  part  of  the  charge  which 
instructed  the  jury  that  the  accident  raised  a  presumption  of 
negligence  against  it  calling  for  an  explanation,  though  neither 
seems  to  have  excepted  to  the  charge  that  no  explanation  had 
been  given. 

The  appellant  the  Third  Avenue  .Railroad  Company  insists 
that  the  doctrine  res  ipsa  loquitur  does  not  apply  to  it,  and 
that  the  instruction  that  the  occurrence  of  the  collision  raised 
a  presumption  of  negligence  upon  its  part  calling  for  an 
explanation  was  erroneous.  With  this  claim  we  agree.  {Falhe 
V.  Third  Avenue  Railroad  Company^  38  App.  Div.  49.) 
That  defendant,  not  being  the  carrier,  was  bound  only  to  the 
exercise  of  ordinary  care  in  the  management  of  its  cars.  If 
one  company  had  been  in  the  control  and  management  of  both 
the  cars  a  presumption  of  negligence  on  its  part  would  prop- 
erly arise.  But  here  there  were  two  actors,  and  the  collision  \ 
might  have  been  due  entirely  to  the  fault  of  one  party  and  : 
not  at  all  to  the  fault  of  the  other.  The  decisions  in  Volkmar 
V.  Manhattan  Railway  Company  (134  N".  Y.  418)  and  Ilogan 
V.  Manhattan  Railway  Company  (149  N.  Y.  23)  do  not  apply 
to  a  case  like  this.  In  those  cases  pieces  of  ii'on  fell  from  the 
elevated  railway  structure  and  injured  the  plaintiffs  traveling 
49 
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on  the  highway  beneath.  It  was  held  that  the  occurrence  of 
the  accident  raised  a  presumption  of  negligence.  But  articles, 
should  not  be  suffered  to  fall  on  the  highway,  and  ordinarily 
do  not  fall  without  carelessness  on  the  part  of  the  persona 
letting  them  fall.  In  those  cases  the  parties  injured  in  no 
way  cpntributed  to  the  accident  except  by  their  presence. 
Here  the  railroad  company  had  the  right  to  operate  its  cara 
along  the  street,  and  it  cannot  be  said  that  in  the  ordinary 
course  of  things  a  car  does  not  collide  with  vehicles  or  persona 
except  when  there  has  been  carelessness  in  the  management 
of  the  car.  Unfortunately,  the  reports  are  full  of  cases  of 
such  collisions  and  q£  serious 'in juries  resulting  therefrom 
where  it  has  been  found,  either  as  matter  of  fact  by  juries  'or 
as  matter  of  law  by  the  courts,  that  the  railroad  company  waa 
not  at  fault.  The  exception  of  this  appellant  to  the  court'e 
charge  is  well  taken. 

As  to  the  appellant  the  Eighth  Avenue  Railroad  Com- 
pany a  different  rule  obtains.  While  it  was  not  a  guarantor 
of  the  safety  or  security  of  its  passengers,  it  was  bound  to 
exercise  a  very  high  degree  of  care  to  accomplish  that 
result.  It  is  easy  to  imagine  many  injuries  that  might  occur 
to  passengers  from  which  no  presumption  of  negligence  would 
arise.  But  the  danger  of  collision  with  other  vehicles  moving 
on  the  street  is  always  present,  and  the  employee  managing- 
and  controlling  the  car  must  be  on  the  alert  to  avoid  that 
danger.  The  danger  is  greater  at  the  intersection  of  other 
railroads,  and  care  must  there  be  uaed  proportionate  to  the 
danger.  As  was  said  by  the  court  below,  the  Eighth  Avenue 
Railroad  Company  could  not  insist  upon  or  assert  its  right  of 
way  at  the  crossing  as  against  the  car  of  the  other  company  if 
there  were  reasonable  grounds  to  apprehend  that  thereby  it 
would  endanger  the. safety  of  its  passengers.  The  manage- 
ment and  control  of  the  transportation  of  the  passenger  is 
wholly  confided  to  the  employees  operating  the  car,  and  the 
former  cannot  be  expected  to  be  on  the  watch  either  as  to  its 
management  or  that  of  other  vehicles,  or  if  a  collision  takea 
place,  be  able  to  account  for  its  occurrence.     Therefore,  when 
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sach  a  collision  occurs  there  arises  a  presumption  of  negligence 
•on  the  part  of  the  carrier,  which  calls  upon  it  for  explanation. 
The  exception  of  the  Eighth  Avenue  Railroad  Company  to 
the  instruction  of  the  court  on  this  subject  is  not  well  taken. 
But  though  the  occurrence  of  the  accident  called  for  an 
explanation  by  this  defendant,  we  think  the  trial  court  erred 
in  charging,  as  a  matter  of  Ia,w,  that  no  explanation  had  been 
furnished.  We  have  already  referred  to  the  fact  that  the 
cable  car  struck  the  rear  end  of  the  horse  car.  How  far  this 
circumstance  tended  to  show  that  the  horse  car  had  properly 
and  carefully  proceeded  over  the  crossing  and  that  the  col- 
lision was  due  not  to  its  fault  but  to  that  of  the  other  defend- 
ant, was  a  question  of  fact  for  the  jury,  not  of  law  for  the 
court.  What  we  have  said  before  as  to  the  bearing  of  this 
circumstance  on  the  negligence  of  the  Third  Avenue  Rail- 
road Company  is  equally  applicable  to  the  absence  of  negli- 
gence on  the  part  of  the  Eighth  Avenue  Company.  On  this 
evidence  we  think  it  should  have  been  left  to  the  jury  to  deter- 
nime  wliether  either  or  both  of  the  comptinies  were  negligent. 
While  an  exception  was  not  taken  to  the  charge  of  the  court, 
the  question  was  raised  when  the  court  refused  to  charge  the 
request :  "  If  either  the  conclusion  of  the  negligence  of  the 
Eighth  Avenue  Railroad  Company  or  the  absence  of  negligence 
on  its  part  may,  with  equal  fairness,  be  drawn,  then  the  Eighth 
Avenue  Railroad  Company  cannot  be  recovered  against ;  "  to 
which  the  defendant  excepted.  This  refusal  was  consistent  with 
the  court's  previous  ruling  that,  as  matter  of  law,  the  pre8umi> 
tion  of  negligence  had  not  been  overcome.  In  our  view,  how- 
ever, it  was  erroneous  ;  for,  even  though  the  accident  created 
a  presumption  of  negligence  on  the  part  of  the  defendant  the 
Eighth  Avenue  Railroad  Company,  still,  if  there  was  any  evi- 
dence to  rebut  the  presumption,  the  burden  of  proof  rested 
on  the  plaintiflE  ( Whitlatch  v.  Fidelity  <&  Casualty  Com- 
pany^ 149  N.  Y.  46),  and  if  on  the  whole  case  the  conclusion 
of  negligence,  or  absence  of  negligence,  could  be  drawn  with 
equal  fairness  that  burden  was  not  discharged.  {Cordell  v. 
N.  Y.  a  i&  K  R,  R.  R.  Co,,  75  N.  Y,  330.) 
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The  court  also  erred  in  its  charge  that  the  defendant  was 
liable  in  case  the  jury  sliould  find  that  "  the  collision  can  be 
attributed  to  the  want  of  reasonable  care  on  the  part  of  the 
defendants."  To  this  both  defendants  excepted.  The  ques- 
tion was  not  whether  the  collision  could  be  attributed  to  their 
negligence,  but  whether,  as  matter  of  fact,  it  was  attributable 
to  their  negligence.  Still,  the  matter  is  not  of  great  import- 
ance as  the  court  practically  had  taken  the  issue  of  negligence 
away  from  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Gray,  O'Brien,  Haight,  Landon  and  Werner,  JJ.,  concur ; 
Parker,  Ch.  J.,  not  sitting. 

Judgment  reversed,  etc. 


John  Gray,  Respondent,  v.  The  Kaufman  Dairy  and  Ice 
Cream  Company,  Appellant. 

1.  Lease  —  Surrender  by  Operation  of  Law.  A  surrender  of 
leased  premises  is  created  by  operation  of  law,  although  the  landlord  has 
declined  an  offer  of  surrender,  where  after  the  tenant  has  abandoned 
them  the  landlord  lets  them  in  his  own  name  to  a  third  person  for  a  new 
term,  without  the  tenants  consent. 

2.  Absent  bt  Silence.  A  tenant's  assent  to  a  new  letting  of  premises 
which  he  has  abandoned  will  not  be  implied  by  his  failure  to  answer  a 
letter  from  the  landlord,  saying  that  he  would  relet  them  on  the  tenant's 
account,  so  as  to  prevent  a  surrender  by  operation  of  law  if  the  landlord 
subsequently  relets  them. 

Chay  V.  Kaufman  Dairy  <Sb  Ice  Cream  Co.,  16  App.  Div.  631,  reversed. 

(Argued  March  26,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snprerae  Court  in  the  second  judicial  department,  entered 
May  6,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  a  juiy 
having  been  waived. 

This  action  was  brought  to  recover  two  months'  rent  of  the 
premises  known  as  No.  787  Eighth  avenue,  in  the  city  of  New 
York.  In  July,  1893,  the  plaintiff  let  the  said  premises  to  the 
defendant  for  ten  years  from  August  1st,  1893,  at  the  yearly 
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rental  of  $2,400,  payable  monthly  in  advance,  and  also  the 
extra  water  rent  charged  against  the  defendant  for  its  business. 
The  defendant  took  possession  about  July,  1893,  and  paid 
rent  to  November  1st,  1893,  but  refused  to  pay  for  the 
months  of  November  and  December  of  that  year,  the  rent  of 
which  became  due  and  payable  on  the  first  days  of  those 
months  respectively. 

The  answer,  in  effect,  admits  the  making  of  the  lease,  but 
denies  any  indebtedness  under  it  and  sets  up  the  eviction  of 
the  defendant,  a  surrender  and  rescission  of  the  lease,  and 
claimis  credit  for  the  rent  received  from  the  undertenant. 
On  or  about  the  28th  or  29th  of  October,  1893,  the  plaintiff 
had  a  conversation  with  Mr.  Kaufman,  the  president  of  the 
defendant,  upon  the  demised  premises.  The  plaintiff's  version 
of  this  conversation  is  as  follows :  "  They  were  pulling  up  the 
store  and  the  things,  and  were  going  to  move  out.  They  had 
not  said  anything  to  me  about  moving  out  prior  to  that  time. 
I  asked  Mr.  Kaufman  what  he  was  doing,  pulling  up  the  store. 
He  said  he  was  going  to  move  out,  and  I  asked  him  why,  and 
he  said  because  he  couldn't  make  any  money,  and  I  told  him 
that  he  had  a  lease  on  it,  and  that  I  would  hold  him  responsi- 
ble for  the  rent  if  he  went  out.  '  Well,'  he  says, '  1  am  moving 
out,  I  don't  want  to  stay  where  I  don't  make  my  rent.' "  The 
defendant  moved  out  and  sent  the  keys  of  the  store  to  the 
plaintiff  by  mail.  Plaintiff  received  them  about  the  2nd  of 
November,  1893.  On  the  3rd  of  November,  1893,  plaintiff 
served  upon  the  defendant  a  notice  of  which  the  following  is 

a  copy: 

"New  York,  November  Srd,  1893. 

"  To  the  Kaufman  Dairy  cfe  Ice  Cream,  Co, : 

"Yesterday  I  received  the  keys  of  787  Eighth  Avenue  by 

mail.    I  hereby  notify  you  that  I  do  not  accept  a  surrender 

of  the  premises,  and  that  I  intend  to  hold  you  responsible 

for  the  rent  under  the  lease.     I  shall  let  the  premises  on  your 

account,  and  hold  you  for  any  loss  which  may  be  sustained. 

"  Yours,  etc., 

«  JOHN  GRAY." 


390  Gray  v,  Kaufman  Dairy  &  I.  C.  Co.         [April^ 

Statement  of  case.  [Vol.  102. 

The  defendant  made  no  answer  to  this  notice.  On  the  17th 
of  November,  1893,  the  plaintiff  went  to  Kingston  and  saw 
Mr.  Kaufman,  the  president  of  the  defendant,  Mr.  Spore,  the 
secretary,  and  a  Mr.  Bruin.  The  plaintiff  asked  Mr.  Kauf- 
man for  the  November  rept,  and  the  latter  replied  that  no 
rent  was  due ;  that  he  had  not  made  a  lease ;  that  there  was 
nothing  due  and  he  would  not  pay ;  that  he  had  given  up  the 
store  and  plaintiff  could  do  what  he  liked  with  it.  There- 
upon the  plaintiff  started  for  home.  The  president  and  sec- 
retary of  the  defendant  went  to  the  railway  station  and  there 
had  a  conversation  with  the  plaintiff  about  compromising  the 
matter  by  taking  the  cellar  of  said  premises  for  fifty  dollars  a 
month  for  the  term  of  the  lease  if  the  plaintiff  would  cancel 
the  same  as  to  the  rest  of  the  premises.  The  plaintiff  said  he 
would  think  over  the  matter  and  see  what  he  could  do  with 
the  remainder  of  the  property,  and  let  them  know.  The 
plaintiff  testifies  that  thereafter,  and  on  the  27th  of  November, 
1893,  he  wrote  to  the  defendant  as  follows : 

"  Kaufman  Dairy  &  Ice  Cream  Co.  : 

"Gentlemen. —  I  have  an  offer  for  the  store  you  leased 
from  me,  787  Eighth  Ave.  The  parties  will  pay  $1,500  to 
the  first  of  May  and  $1,600  for  three  years  from  May.  I 
think  this  is  about  as  good  an  offer  as  can  be  expected,  con- 
sidering the  times.  Please  let  me  know  if  you  will  keep  the 
cellar  and  pay  the  difference  between  the  $1,500  and  $2,400 
to  May,  and  $1,600  —  $2,400  after.  An  early  reply  will  much 
oblige.  Yours  respect.,  J.  GRAY, 

"  323  Washington  Ave." 

The  plaintiff  further  testifies  that  he  inclosed  this  lett«r  in 
an  envelope  directed  to  the  defendant  at  Kingston,  N.  Y., 
deposited  it  prepaid  in  the  post  office  at  Brooklyn  and  received 
no  reply  thereto.  The  defendant  had  tenants  in  the  cellar 
when  it  left  the  premises.  These  tenants  attorned  to  the 
plaintiff. 

On  or  about  the  1st  of  December,  1893,  plaintiff  let  the 
premises  which  had  been  previously  demised  to  the  defendant 
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to  one  Mary  Ann  Keogh  for  the  term  of  three  years  and  five 
months  at  an  annual  rental  of  $1,500  per  year  for  the  first  five 
months,  and  $1,600  per  year  for  the  remaining  three  years,  to 
he  paid  in  equal  monthly  installments  in  advance. 

The  defendant  pleaded  eviction,  but  gave  no  evidence  upon 
that  subject,  and  upon  the  trial  admitted  that  it  had  no  excuse 
for  leaving  the  premises.  Kaufman  admitted  having  a  con- 
versation with  the  plaintiff  before  the  defendant  left  the  prem- 
ises, in  which  the  plaintiff  stated  that  he  would  hold  the 
defendant  for  the  rent,  but  denied  that  he,  Kaufman,  had 
stated  that  the  defendant  would  not  stay  where  it  did  not 
make  any  money.  Kaufman  also  admitted  the  receipt  of  the 
letter  dated  November  3rd,  but  both  he  and  Spore  denied 
receiving  the  one  dated  November  27th.  Both  admitted  the 
conversation  testified  to  by  the  plaintiff  as  having  taken  place 
at  Kingston,  and  Spore  testified  that  on  that  occasion  Kauf- 
man stated  distinctly  that  the  defendant  did  not  owe  any  rent ; 
that  it  had  given  up  and  surrendered  the  premises ;  that  there 
was  some  talk  at  the  railroad  station  about  renting  the  cellar 
from  the  plaintiff  at  fifty  dollars  per  month  during  the  term 
of  the  lease,  but  there  was  nothing  said  in  that  conversation 
about  plaintiff's  reletting  the  premises  on  defendant's  account. 
Abraham  L.  Gray,  a  son  of  the  plaintiff,  testified  on  the  lat- 
ter's  behalf  that  he  went  to  Kingston  with  his  father  to  see 
Kaufman  and  was  present  at  the  conversation  at  the  railroad 
station.  He  testified  that  Mr.  Spore  offered  the  plaintiff  fifty 
dollars  a  month  for  the  basement  if  lie  would  let  the  defend- 
ant off  on  the  store,  and  the  plaintiff  replied  that  he  would 
think  it  over  and  let  them  know.  The  lease  to  the  defendant 
contained  no  provision  against  subletting,  except  for  "any 
saloon  or  liquor  business,"  and  contained  no  provision  for  a 
reletting  of  the  premises  by  the  plaintiff  in  case  the  defendant 
vacated  the  same  during  the  term  of  the  lease. 

After  the  evidence  was  all  in,  the  parties  waived  the  jury 
and  submitted  the  facts  to  the  court  for  decision.  The  defend- 
ant admitted  its  liability  for  the  November  rent,  but  claimed 
that  it  was  released  as  to  the  December  rent  by  the  reletting 
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of  the  premises  to  said  Mary  Ann  Keogh  on  the  1st  of  Decem- 
ber. Upon  these  facts  the  court  found  that  the  plaintiff  w^ 
entitled  to  recover  rent  for  the  months  of  November  and 
December,  less  the  amount  received  from  the  undertenants ; 
that  the  plaintiff  refused  to  accept  a  surrender  of  the  prem- 
ises ;  that  the  premises  were  at  no  time  surrendered  to  the 
plaintiff,  and  that  the  reletting  of  the  premises  was  done  with 
the  assent  of  the  defendant. 

David  B.  mil  for  appellant.  The  reletting  of  the  store 
by  the  landlord,  in  the  absence  of  an  agreement,  express  or 
implied,  that  he  might  do  so  as  agent  for  the  tenant,  consti- 
tuted an  acceptance  of  surrender.  (4  K.  S.  [8th  ed.]  2589, 
%^\Coe  V.  Hohhy,  72  N.  Y.  145 ;  Gray  w.KD.ib  L  C.  Co., 
9  App.  Div.  115  ;  Bedford  v.  Terhune,  30  N.  Y.  462 ;  Smith 
V.  Kerr,  108  N.  Y.  36 ;  Vandekar  v.  Reeves,  40  Hun,  430 ; 
Ballou  V.  Baxter,  28  N.  Y.  S.  K.  431 ;  Hurley  v.  Shering, 
17  N.  Y.  Supp.  7 ;  Beal  v.  White,  94  U.  S.  389 ;  Amory  v. 
Knajpp,  117  .Mass.  351 ;  Thomas  v.  Coolc,  2  Barn.  &  Aid. 
119.)  There  is  no  evidence  in  the  case  upon  which  the  find- 
ing of  the  trial  court,  that  the  defendant  assented  to  the  relet- 
ting, can  be  based.  {Farley  v.  Denton,  3  C.  &  P.  109 ;  Corr^ 
Tnonwealth  v.  Eastman,  1  Cush.  205 ;  Learned  v.  TiUotr 
son,  97  N.  Y.  12 ;  Thompson  v.  Simpson,  128  N.  Y.  289 ; 
Thomas  v.  Ga^e,  141  N".  Y.  510 ;  Yassar  v.  Camp,  11  K. 
Y.  450;  PeopUs  Bank  v.  St  A.  R.  C  Church,  109 
N.  Y.  523;  Marvin  v.  Wilier,  52  N.  Y.  270.)  Since 
the  reletting  to  Keogh  by  plaintiff  was  for  a  term  exceed- 
ing one  year,  the  authority  to  make  such  a  lease  on  defend- 
ant's behalf  could  not  be  implied.  {Underhill  v.  Collins, 
132  N.  Y.  272 ;  Chase  v.  S.  A.  R,  R.  Co.,  97  N.  Y.  388.) 
There  being  no  agreement  in  writing  authorizing  plaintiff  to 
relet,  for  defendant's  account,  the  Keogh  lease  for  a  term 
exceeding  one  year,  must  be  held  to  be  in  law,  as  it  is  in 
form,  plaintiff's  own  lease  since,  as  defendant's  lease,  it  would 
be  void  under  the  Statiite  of  Frauds  for  all  purposes.  {Cou- 
dert  V.   Cohn,  118  N.  Y.  310;  I)ung  v.  Parker,  52  N.  Y. 
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496.)  By  making  the  Keogh  lease  in  his  own  name,  under 
seal,  and  without  referring  to  his  alleged  authority  to  relet 
on  defendant's  account,  plaintiff  is  estopped  from  denying  that 
such  lease  is  his  own.  (Denike  v.  De  Oraff^  87  Hun,  62 ; 
Briggs  v.  Partridge^  64  N.  Y.  361  ;  Schaefer  v.  Henkel^  75 
N.  Y.  381 ;  Henrietta  v.  Englert,  137  N.  Y.  494 ;  Kiersted 
V.  0.  cfe  A.  R,  R.  Co,,  69  N.  Y.  345 ;  M.  Z.  Ins.  Co,  v.  Ship- 
man,  119  N.  Y.  329.)  Plaintiff  was  under  no  duty  to  relet 
the  premises  on  defendant's  behalf  in  order  to  reduce  the 
damages.  {Underhill  v.  CoUins,  132  N.  Y.  271 ;  Matter  of 
Ludeke,  33  App.  Div.  399  ;  Clendvnning  v.  Lindner,  9  Misc. 
Eep.  682  ;  MatUr  of  Hevenor,  144  K  Y.  271.) 

Jacob  F.  Miller  for  respondent.  The  premises  were  prop- 
erly relet  on  defendant's  account  after  due  notice  to  it  of  such 
intention.  (  Underhill  v.  Collins,  132  K  Y.  269  ;  People  ex 
rel.  V.  R.  R.  Comrs.,  158  N.  Y.  430 ;  Amherst  Colleger,  Ritch, 
151  N.  Y.  320;  People  v.  Hehner,  154  N.  Y.  599;  Marden 
V.  Darthy,  160  N.  Y.  39  ;  Reed  v.  MeCord,  160  I^.  Y.  330.) 
"When  the  defendant  left  the  premises  without  excuse,  the 
plaintiff,  if  he  did  not  accept  a  surrender,  was  in  duty  bound 
to  let  the  premises  on  behalf  of  defendant,  or  at  least  was  at 
liberty  to  do  so  in  order  that  the  amount  of  damages  might  be 
made  as  small  as  possible.  {Miller  v.  Mariners^  Church,  7 
Greenl.  51 ;  Shannon  v.  ComstocTc,  21  Wend.  461 ;  Heckscher 
V.  McCrea,  24  Wend.  309  ;•  Clark  v.  Marsiglia,  1  Den.  317 ; 
Spencer  v.  Halstead,  1  Den.  606 ;  Soker  v.  Damon,  17  Pick. 
284 ;  Morgan  v.  Smith,  70  N.  Y.  537 ;  Mc Adam  on  Landl. 
&  Ten.  205,  210,  467,  475  ;  Johnson  v.  Meeker,  96  N.  Y.  96 ; 
Bloomer  v.  Merrill,  29  How.  Pr.  259.)  For  the  purpose  of 
such  letting  the  plaintiff  was  the  agent  for  the  defendant. 
{Pollen  V.  Le  Roy,  30  N.  Y.  556 ;  Dustan  v.  Mc  Andrew, 
44  N.  Y.  72 ;  Van  Brocklen  v.  StneaUie,  140  N.  Y.  70 ; 
Howard  v.  Daly,  61  N.  Y.  362 ;  DiUon  v.  Anderson,  43  N. 
Y.  231 ;  Hamilton  v.  McPherson,  28  N.  Y.  72 ;  Clark  v. 
Marsiglia,  1  Den.  317;  Underhill  v.  Collins,  132  N.  Y.  270.) 
After  the  defendant  had  left  the  premises  under  the  circum- 
50 
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stances  detailed  in  the  evidence,  the  plaintiflE  might  relet  the 
premises  on  its  account,  and  after  the  plaintiff  had  changed 
his  position  by  reletting,  it  was  too  late  for  the  defendant  to 
retract  its  renunciation  of  the  lease  so  made  and  reclaim  the 
premises.  (  WindmuUer  v.  Pope^  107  N.  Y.  675 ;  Bernstein 
V.  Meech^  130  N.  Y.  358.)  Defendant  not  having  objected  to 
the  reletting  of  the  premises,  its  silence  must  be  deemed  an 
acquiescence  in  the  making  of  the  new  lease  on  its  account, 
and  it  is  liable  for  the  difference  between  the  rent  received 
and  the  rent  obtained.  (Herman  on  Estoppel,  §§  917,  932, 
952,  954,  965,  978;  Packard  v.  Sears,  6  Ad.  &  El.  474; 
McClare  v.  Lockard,  121  N.  Y.  312 ;  Dailey  v.  Rector,  50 
Am.  Dec.  245 ;  Thomas  v.  Sanborn,  35  Am.  Dec.  490 ;  Frost 
V.  S.  M.  Ins.  Co.,  49  Am.  Dec.  234;  Hall  v.  Fisher,  9  Barb. 
31 ;  Yiele  v.  Judson,  82  N.  Y.  40 ;  Wendell  v.  Van  Rens- 
selaer, 1  Johns.  Ch.  344.)  The  defendant's  objection  that  the 
lease  was  made  in  the  name  of  the  plaintiff,  and  that,  there- 
fore, he  must  be  held  to  have  intended  to  let  the  premises 
on  his  own  account,  has.  no  foundation.  {Thurston  v.  Cor- 
neU,  38  N.  Y.  287;  Tracy  v.  McManus,  58  N.  Y.  257;  Bay- 
liss  V.  Crockcroft,  81  N.  Y.  371 ;  Bedell  v.  Chase,  34  N.  Y. 
388;  McKown  v.  Hunter,  30  K  Y.  628;  Porter  v.  Ruck- 
man,  38  N.  Y.  210.) 

Weeneb,  J.  This  controversy  arises  out  of  the  conven- 
tional relation  of  landlord  and  tenant  under  circumstances  gov- 
erned by  fixed  principles  of  law.  The  first  and  most  important 
question  in  the  case  is  whether  the  plaintiff's  reletting  of  the 
premises  described  in  the  lease,  after  the  defendant's  attempted 
surrender  of  the  same,  changed  or  affected  the  legal  stains  of  the 
parties  under  the  original  lease.  It  is  so  well  settled  as  to  be 
almost  axiomatic  that  a  surrender  of  premises  is  created  by  oper- 
ation of  law  when  the  parties  to  a  lease  do  some  aet  so  inconsistent 
with  the  subsisting  relation  of  landlord  and  tenant  as  to  imply 
that  they  have  both  agreed  to  consider  the  surrender  as  made. 
It  has  been  held  in  this  state  that  "  a  surrender  is  implied,  and 
00  effected  by  operation  of  law  within  the  statute,  when  another 
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estate  is  created  by  the  reversioner  or  remainderman  with  the 
assent  of  the  termor  incompatible  with  the  existing  state  or 
term."  {Cae  v.  ffobiy^  72  N.  Y.  145.)  The  existence  of  this 
rule  has  been  recognized  in  this  state  in  Bedford  v.  Terhune 
(30  K  Y.  463),  Smith  v.  Kerr  (108  N.  Y.  36),  Underhill  v. 
CoUine  (132  N.  Y.  271),  and  in  other  jurisdictions  in  Beall  v. 
White  (94  U.  S.  389),  Amory  v.  Kannoffshy  (117  Mass. 
351),  Thomas  v.  Cooh  (2  Barn.  &  Aid.  119),  NickelU  v. 
Atheratone  (10  Ad.  &  El.  N.  R  944),  Zyon  v.  Heed  (13  M.  & 
W.  306),  and  Washburn  on  Real  Property  (v.  l,pp.  477,  478). 
It  is  conceded  that  defendant's  offer  of  surrender  was  declined 
by  the  plaintiff,  and  that  after  the  defendant's  abandonment 
of  the  premises  the  plaintiff  relet  the  same  in  his  own  name 
to  one  Mary  Ann  Keogh  for  a  term  of  three  years  and  five 
months.  Such  a  situation,  unqualified  by  other  conditions, 
would  create  a  surrender  by  operation  of  law.  We  must,  there- 
fore, ascertain  whether  the  conduct  of  the  parties  takes  this 
case  out  of  the  operation  of  this  rule. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  that  the 
reletting  was  done  with  the  consent  of  the  defendant  under 
circumstances  which  bring  the  case  directly  within  the  rule 
laid  down  by  Judge  Haight  in  Underhill  v.  Collins  (132  N. 
Y.  270).  In  that  case  the  landlord  and  tenant  had  a. conver- 
sation a  few  days  before  the  latter  vacated  the  premises.  The 
tenant  asked  the  landlord  to  take  the  same  off  his  hands.  This 
the  landlord  declined  to  do,  insisting  that  he  would  hold  the 
tenant  for  the  rent  and  would  lease  the  premises  for  his  benefit. 
In  the  case  at  bar  there  was  also  a  convei'sation  before  the 
premises  were  vacated  ;  but  in  this  conversation  there  was 
nothing  said  about  a  reletting.  The  plaintiff  simply  said  that 
he  would  hold  the  defendant  for  the  rent.  On  the  2d  of 
November,  1893,  a  day  or  two  after  defendant's  removal,  the 
plaintiff  received  the  keys  of  the  premises.  He  returned 
them  with  a  note  stating  that  he  would  relet  on  defemdant's 
account  and  hold  it  responsible  for  any  loss  that  may  be 
sustained.  To  this  note  the  defendant  made  no  reply. 
On  the  17th  of  November,  1893,  the  plaintiff  and  his  son 
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went  to  Kingston  and  saw  Kaufman  and  Spore.  In  the  con- 
versation which  took  place  between  them  and  the  plaintiff 
there  was  no  suggestion  of  reletting.  The  plaintiff  made  a 
demand  for  the  rent  which  was  unpaid,  and  the  defendant 
made  an  offer  of  compromise,  under  which  it  agreed  to  take 
the  cellar  of  said  premises  at  fifty  dollars  per  month  if  the 
plaintiff  would  cancel  the  lease  as  to  the  store.  This  offer  the 
plaintiff  agreed  to  consider.  On  the  27th  of  November,  1893, 
the  plaintiff  wrote  to  the  defendant  that  he  had  an  offer  for 
the  store  of  $1,500  per  year  to  the  first  of  the  next  ensuing 
May,  and  $1,600  per  year  for  three  years  thereafter.  He 
requested  the  defendant  to  let  him  know  if  it  would  keep  the 
cellar  and  pay  the  difference  between  the  rent  fixed  by  the 
lease  and  the  amount  offered  by  the  intending  tenant.  To 
this  letter  the  defendant  made  no  reply.  It  will  be  observed 
from  this  brief  resume  of  the  facts  that  there  are  several  dis- 
tinct features  in  which  this  case  differs  from  the  UnderhiU 
case.  In  the  latter  case  there  was  a  personal  interview  before 
the  tenant  had  vacated,  in  which  the  subject  of  reletting  the 
premises  was  discussed.  Here  the  subject  of  reletting  was  not 
mentioned  until  after  the  tenant  went  out,  and  then  the  sug- 
gestion came  in  a  letter  to  which  the  defendant  made  no  reply. 
Obviously  the  only  theory  upon  which  defendant  can  be  held 
to  have  assented  to  the  reletting  of  the  premises  is  that  by  its 
silence  it  acquiesced  in  the  act  of  the  plaintiff.  We  may 
assume,  although  we  do  not  decide,  that  if  the  communica- 
tions upon  the  subject  of  reletting  had  been  made  verbally  in 
the  course  of  conversation  between  the  parties,  even  after  the 
tenant  had  vacated  the  premises,  the  rule  as  to  agreements  by 
implication  laid  down  in  the  UnderhiU  case  might  be  held  to 
apply.  But  here,  as  we  have  seen,  the  landlord's  proposal  to 
relet  was  in  the  form  of  two  letters.  In  the  first  of  these, 
dated  November  3rd,  he  makes  the  unequivocal  assertion 
that  he  will  let  the  premises  on  defendant's  account,  and  will 
hold  it  for  any  loss  that  may  be  sustained.  Defendant's  fail- 
ure to  reply  to  this  letter  is  followed  by  a  personal  interview 
on  the  17th  of  November,  in  which  there  is  no  reference  to  a 
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reletting  of  the  premises,  and  in  which  defendant's  president, 
after  denying  any  liability  for  rent,  tells  the  plaintiff  to  do 
what  he  likes  with  the  premises.     Then  follows  the  letter  of 
November  27th,  informing  the  defendant  of  the  offer  which 
the  plaintiff  had  received  from  an  intending  tenant,  and  asking 
defendant  if  it  would  pay  the  difference  between  the  amount 
offered  and  the  rent  reserved  in  the  original  lease.     It  will 
be  observed  that,  even  if  we  were  to  give  these  written  com- 
munications the  same  force  and  effect  as  verbal  statements 
made  in  personal  interviews  between  the  parties,  the  facts  here 
are  easily   differentiated  from  those  in  the  UnderhiU  case. 
There  the  tenant  vacated  the  premises  upon  the  offer  of  the 
landlord  to  relet  for  his  benefit  and  under  such  circumstances 
as  to  permit  the  inference  that  he  accepted  the  offer.     Here 
the  landlord's  statement  to  that  effect,  made  after  the  tenant's 
abandonment  of  the  premises,  is  followed  by  negotiations  in 
which  the  -tenant  expresses  a  willingness  to  keep  the  cellar  at 
fifty  dollars  per  month  if  the  landlord  will  cancel  tlie  lease  as 
to  the  rest  of  the  premises.     These  steps  are  succeeded  by  a 
communication  from  the  landlord,  in  which  he  requests  the 
tenant  to  decide  whether  it  will  keep  the  cellar  and  pay  the 
deficit  which  will  arise  by  an  acceptance  of  the  offer  which 
the  former  then  had  under  consideration.     It  may  well  be 
doubted  whether  verbal  declarations  made  in  personal  inter- 
views between  the  parties,  under  the  circumstances  above  nar- 
rated, would  support  the  plaintiff's  theory  of  this  action.     To 
create  a  contract  by  implication  there  must  be  an  unequivocal 
and  unqualified  assertion  of  a  right  by  one  of  the  parties,  and 
such  silence  by  the  other  as  to  support  the  legal  inference  of 
his  acquiescence.     But  it  is  clear,  both  upon  principle  and 
authority,  that  we  have  no  right  to  indulge  in  the  assumption 
that  the  letters  above  referred  to  have  the  force  and  effect  of 
verbal  statements  made  in  the  presence  of  the  defendant's 
oflScers.     The  rule  is  precisely  to  the  contrary.     It  is  well 
expressed  in  Learned  v.  Tillotson  (97  N.  Y.  12)  as  follows: 
**  We  think  that  a  distinction  exists  between  the  effect  to  be 
given  to  oral  declarations  made  by  one  party  to  another, 
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which  are  in  answer  to  or  contradictory  of  some  statement 
made  by  the  other  party,  and  a  written  statement  in  a  letter 
written  by  such  party  to  another.  It  may  well  be  that  under 
most  circumstances  what  is  said  to  a  man  to  his  face,  which 
conveys  the  idea  of  an  obligation  upon  his  part  to  the  person 
addressing  him,  or  on  whose  behalf  the  statement  is  made,  he 
is  at  least  in  some  measure  called  upon  to  contradict  or  explain ; 
but  a  failure  to  answer  a  letter  is  entirely  different,  and  there 
is  no  rule  of  law  which  requires  a  person  to  enter  into  a  cor- 
respondence with  another  in  reference  to  a  matter  in  dispute 
between  them,  or  whicli  holds  that  silence  should  be  regarded 
as  an  admission  against  the  party  to  whom  the  letter  is 
addressed.  Such  a  rule  would  enable  one  party  to  obtain  an 
advantage  over  another  and  has  no  sanction  in  the  law."  To 
the  same  effect  are  Bank  of  B,  N.  A.  v.  JDelafidd  (126  N. 
Y.  418)  and  Thomas  v.  Gag^  {1^1  N.  Y.  606). 

It  is  manifest,  therefore,  that  the  act  of  the  plaintiff  in 
reletting  said  premises  under  the  circumstances  referred  to 
operated  as  an  acceptance  of  the  defendant's  offer  to  surren- 
der. The  judgment  herein  can  be  supported  upon  no  theory 
that  is  consistent  with  the  established  rules  of  law.  As  the 
views  above  expressed  are  decisive  of  the  case,  it  is  unneces- 
sary to  discuss  the  other  questions  raised  by  the  defendant. 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Landon,  J.  (dissenting).  The  trial  court  found  as  fact» 
that  "  Plaintiff  refused  to  accept  a  surrender  of  the  premises, 
and  did  not  accept  it,  and  the  premises  were  at  no  time  sur- 
rendered to  the  plaintiff.  The  letting  of  the  premises  was 
done  with  tlie  assent  of  the  defendant."  The  order  of  affirm- 
ance by  the  Appellate  Division  does  not  state  that  it  was 
unanimous,  but  that  is  not  important  here,  for  the  record 
contains  evidence  tending  to  support  the  findings.  The  evi- 
dence tends  to  show  that  the  defendant  intended  by  its  con- 
duct to  threaten  the  plaintiff  with  the  loss  of  his  rent,  and 
thus  to  coerce  him  to  relet  the  premises,  and  then  deny  its 
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assent,  notwithstanding  after  its  receipt  of  the  plaintiflPs  first 
letter,  it  told  the  plain tiflF  he  could  do  as  he  liked  with  the 
premises.  The  defendant  thus  replied  to  the  plaintiffs  letter, 
at  least  so  the  trial  court,  in  view  of  all  the  circumstances, 
might  find,  and  did  find. 

Parker,  Ch.  J.,  Gray,  O'Brien  and  Haight,  JJ.,  concur 
witli  Werner.  J.,  for  reversal ;  Landon,  J.,  reads  dissenting 
memorandum  ;  Cullen,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  Glens  Falls  Portland  Cement  Company,  Respondent, 
V.  The  Travelei48'  Insurance  Company,  Appellant. 

1.  Factory  Law  Construed.  The  manifest  purpose  of  the  Factory 
Law  (L.  1886,  ch.  409,  as  amd.  by  L.  1892,  ch.  073)  was  to  give  more 
force  to  the  existing  rule  that  masi-ere  should  afford  a  reasonably  safe 
place  for  their  servants  to  work;  not  that  every  piece  of  machinery  should 
be  covered  or  guarded,  but  that  those  parts  of  the  machinery  which  are 
dangerous  to  the  servants  whose  duty  requires  them  to  work  in  its  imme- 
diate vicinity  should  be  properly  guarded;  nor  does  the  statute  attempt 
to  specify  how  machinery  shall /be  guarded  otherwise  than  as  ''properly 
guarded,"  which  in  each  case  is  a  question  of  fact  depending  upon  the 
situation,  nature  and  dangerous  character  of  the  machinery. 

2.  Violation  op  Factory  Law  a  Question  op  Fact.  A  setscrew  pro- 
jecting about  five-eighths  of  an  inch  from  a  collar  at  one  end  of  a  revolv- 
ing shaft  which  is  from  fifteen  to  eighteen  feet  above  the  fioor  of  & 
factory,  out  of  reach  of  employees  engaged  in  operating  the  machinery, 
and  reached  only  by  a  ladder,  by  which  it  is  approached  only  for  the  pur- 
pose of  oiling  the  bearing,  does  not,  as  matter  of  law,  violate  the  Factory 
Law,  but  the  necessity  for  a  guard  in  such  a  case  is  a  question  of  fact. 

3.  Insurance  against  Liability  to  Employees  —  Effect  op  Judg- 
ment against  Employer.  An  insurance  company  which,  by  its  contract, 
has  agreed  to  defend  actions  against  an  employer  for  injury  to  employees, 
and  which  has  conducted  the  defense  in  such  a  case  down  to  the  eve  of 
trial,  and  has  then  withdrawn,  leaving  the  employer  no  reasonable  oppor- 
tunity to  prepare  a  defense  in  the  action,  is  estopped  from  claiming  that 
a  judgment  by  default  against  the  employer  conclusively  establishes  the 
latter's  negligence  or  violation  of  the  Factory  Law,  which  the  insurance 
company  sets  up  as  a  defense. 

Glens  MUs  Portland  Cement  Co.  v.  Travelers*  Ins.  Co.,  11  App.  Div.  411^ 
affirmed. 

(Argued  March  29,  1900;  decided  April  6,  1900.) 
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Appeal  from  a  judgment  of  the  x\ppellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  10,  1896,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Francis  A.  Smith  for  appellant.  At  the  time  the  policy 
was  issiied,  and  afterwards  until  the  accident,  the  setscrew 
was  entirely  unguarded,  and  the  plaintiff  had  express  notice 
of  the  requirement  of  the  statute  to  protect  it.  The  clause 
in  the  application,  promising  to  conduct  all  business  and 
maintain  all  premises  to  wliicli  the  proposed  insurance  may 
apply,  in  strict  compliance  with  all  statutes,  ordinances  and 
by-laws,  providing  for  the  safety  of  persons,  was,  by  its 
express  terms,  made  a  part  of  the  consideration  of  the  policy, 
and  of  the  policy  itself.  {Cogswell  v.  Chtibh,  1  App.  Div.  95  ; 
Chase  v.  JL  Ins.  Co,,  20  N.  Y.  52;  Jackson  v.  S.  P.,  K  <& 
M,  Ins,  Co,,  33  Hun,  60;  Ripley  v.  jE.  In^,  Co.,  30  X. 
Y.  136;  AUxander  v.  G,  F.  Ins,  Co.,  ^^  N.  Y.  464;  F,  N. 
Bank  v.  Ins,  Co,  of  N,  A,,  50  N.  Y.  45.)  There  was  no 
waiver  of  the  warranty,  or  of  any  provisions  of  the  policy,  by 
the  defendant.  {Bank  of  ChiUicothe  v.  Dodge,  8  Barb.  233  ; 
Merchants^  Bank  v.  Spalding,  9  N.  Y.  53;  Stedman  v. 
Davis,  93  N.  Y.  32 ;  Trebilcox  v.  McAlpine,  46  Ilun,  469 ; 
Ripley  v.  ^,  Ins,  Co,,  30  N.  Y.  136  ;  Armstrong  v.  A,  Ins. 
Co.,  130  K  Y.  560;  G,  El.  Co,  v,  L,  &  L.  cfe  G,  Ins,  Co., 
159  N.  Y.  418;  Van  Schaick  v,  iV.  F.  Ins.  Co.,  6S  N.  Y. 
442 ;  Chase  v.  II,  Ins.  Co,,  20  N.  Y.  52 ;  Moore  v.  //.  F  Ins. 
Co.,  141  N.  Y.  219.) 

Edgar  T.  Brackett  for  respondent.  The  provisions  of  the 
policy  were  not  violated  by  the  plaintiff,  and  the  defendant 
never  had  any  defense  to  plaintiff's  claim.  {Spavlding  v.  T. 
i&  C.  a  Co.,  13  Misc.  Rep.  398;  Freeman  v.  G,  F.  P,  If. 
Co,,  70  Hun,  530 ;  Glassheim  v.  N.  Y.  E.  P.  Co.,  13  Misc. 
Rep.  174 ;  Cohh  v.  WelcJier,  75  Hun,  283 ;  Knisley  v.  PraU, 
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75  Hun,  323;  Horton  v.  F.  I.  W.  Co.,  13  App.  Div.  508; 
Slocovich  V.  O.  M.  Ins.  Co.,  108  N.  Y.  56 ;  Murray  v.  N. 
T.  Z.  Ins.  Co.,  85  N.  Y.  236.)  If  the  defendant  ever  had  a 
defense  to  plaintiflTs  claim,  such  defense  has  been  waived. 
{Titus  V.  G.  F.  Ins.  Co.,  81  K  Y.  410 ;  Trippe  v.  P.  F. 
Society,  140  K  Y.  23;  Rohy  v.  A.  C.  Ins.  Co.,  120  N.  Y. 
610;  Ins.  Go.  v.  Eggleston,  96  U.  S.  572;  McNalXy  v. 
P.  Ins.  Co.,  137  N.  Y.  389 ;  Shay  v.  N.  B.  Society,  54 
Hun,  109 ;  Haas  v,  M.  F.  Ins.  Co.,  49  Hun,  272 ;  Benning- 
hoff  V.  A.  Ins.  Co.,  93  K  Y.-495;  Pratt  v.  N.  T.  C.  Lis. 
Co.,  55  K.  Y.  505 ;  Shearman  v.  A^.  F.  Ins.  Co.,  46  N. 
Y.  526.)  Due  noticeof  the  accident  was  given  to  the  defend- 
ant. .  ( Weed  V.  R.  B.  F.  Ins.  Co.,  133  N.  Y.  394 ;  Be^inett 
V.  L.  C.  M.  Ins.  Co.,  67  N.  Y.  274 ;  Griffey  v.  N.  Y.  C. 
Ins.  Co.,  100  K  Y.  417.) 

Haight,  J.  This  action  was  brought  upon  a  policy  of 
insurance  issued  by  the  defendant  to  the  plaintiff  in  Novem- 
ber, 1894,  by  which  defendant  company  undertook  to  insure 
the  plaintiff  for  the  term  of  one  year  against  loss  from  lia- 
bility to  employees  who  might  accidentally  sustain  bodily 
injuries  while  in  the  plaintiff's  employ.  The  policy,  among 
other  things,  provided  that  in  case  an  accident  should  occur  to 
an  employee  and  a  suit  should  be  brought  against  the  cement 
company  to  recover  damages  the  insurance  company  should 
have  the  right  to  control  the  defense  and  defend  the  action  on 
behalf  of  the  cement  company.  In  the  application  upon 
which  the  policy  was  issued  the  cement  company  agreed  *'  to 
conduct  all  business  and  maintain  all  premises  to  which  the 
proposed  insurance  may  apply,  in  strict  compliance  with  all 
statutes,  ordinances  and  by-laws  provided  for  the  safety  of 
persons." 

On  the  28th  day  of  December,  1894,  one  Jasmine  was 
employed  by  the  plaintiff  to  attend  a  machine  known  as  a 
clinker  crusher.  There  extended  through  the  building  a 
revolving  shaft  from  fifteen  to  eighteen  feet  above  the  floor, 
at  one  end  of  which  there  was  a  collar  to  prevent  the  end- 
51 
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thrust.  This  collar  was  fastened  to  the  shaft  by  means  of  a 
setserew  which  projected  about  five-eighths  of  an  inch  from 
the  collar  and  was  immediately  adjoining  the  bearing  upon 
which  the  shaft  revolved.  Under  this  bearing  was  constructed 
a  small  platform  which  was  reached  by  a  ladder  which  was 
used  only  for  the  purpose  of  reaching  the  platform  when 
necessary  to  oil  the  bearing.  On  the  day  in  question,  Jasmine 
ascended  the  ladder  to  the  platform  and  undertook  to  oil  the 
shafting  at  the  point  of  the  bearing.  In  doing  so  his  sleeve 
was  caught  by  the  projecting'  setserew  and  he  was  twisted 
around  the  shafting  and  seriously  injured.  He  subsequently 
brought  an  action  against  the  plaintiff  company,  alleging  neg- 
ligence on  its  part,  which  resulted  in  the  recovery  of  a  judg- 
ment, by  default,  for  the  sum  of  $2,000  damages,  which  sum, 
with  costs,  the  plaintiff  has  been  compelled  to  pay,  and  which 
amount  it  now  seeks  to  recover  of  this  defendant  under  the 
policy.  It  further  appears  that  the  plaintiff  gave  notice  to  the 
defendant,  through  its  local  agent,  of  the  accident,  shortly 
after  it  occurred,  and  that  when  the  action  was  brought  the 
defendant  employed  an  attorney  who  answered  the  complaint 
on  behalf  of  the  cement  company  and  took  charge  of  the 
defense  of  that  action  down  to  the  Saturday  preceding  the 
Monday  on  which  the  case  was  to  be  moved  for  trial  at  the 
circuit ;  that,  at  that  time,  the  insurance  company  disclaimed 
liability  under  the  policy  and  declined  to  assume  any  further 
charge  of  the  defense. 

At  the  conclusion  of  the  trial  of  this  action  the  defendant's 
counsel  moved  for  a  nonsuit  upon  various  grounds,  which  was 
denied,  the  court  holding  that  there  were  questions  of  fact  to 
be  submitted  to  the  jury,  but  remarked  that,  if  both  sides 
insisted  upon  a  direction  of  a  verdict  and  would  leave  the 
questions  of  fact  to  be  decided  by  the  court,  it  would  dispose 
of  the  case.  Thereupon  both  parties  requested  the  court  to 
direct  a  verdict,  and  in  accordance  with  such  request  a  verdict 
was  directed  in  favor  of  the  plaintiff  for  the  amount  demanded 
in  the  complaint,  the  court  stating  as  one  of  its  reasons  for  so 
doing  that  there  was  not  sufficient  evidence  from  which  the 
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jury,  or  the  court,  in  the  place  of  the  jury,  could  find  that 
this  setsci'ew  was  dangerous  or  one  that  was  required  to  be 
further  guarded. 

The  controlling  question  in  the  case  brought  up  for  review 
by  the  exceptions  is  the  claim  of  the  defendant  that  the  plain- 
tiff had  forfeited  its  right  to  indemnity  under  the  policy,  for 
the  reason  that  it  had  failed  to  maintain  its  premises  in  com- 
pliance with  the  Factory  Law  of  1886,  chapter  409,  as  amended 
by  chapter  673  of  the  Laws  of  1892.  That  law,  so  far  as 
is  material  here,  provides  that  "  All  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  setscrews  and  machinery  of 
every  description  therein  shall  be  properly  guarded."  The 
contention  is  that  the  plaintiff  violated  this  statute  by  its 
neglect  to  guard  the  setscrew  which  caught  in  the  clothing  of 
Jasmine.  The  trial  court,  in  construing  this  statute  in  con- 
nection with  the  facts  presented  by  the  evidence  in  this  case, 
held  that  a  question  of  fact  arose  as  to  whether  the  screw  in 
question  was  properly  guarded,  and  for  that  reason  denied  the 
motion  for  a  nonsuit,  and  after  the  case  had  been  submitted 
by  both  parties  to  the  court  for  its  determination  of  the  facts 
as  well  as  the  law,  the  court  ordered  judgment  for  the  plain- 
tiff, thus  finding  that  the  screw  was  properly  guarded.  The 
judge  writing  the  opinion  in  the  Appellate  Division  seems  to 
have  differed  with  the  trial  judge  in  his  determination  of  this 
fact,  but  the  order  entered  upon  the  decision  of  that  court  in 
all  things  affirmed  the  judgment  of  the  trial  court. 

There  are  but  few  cases  to  be  found  in  our  reports  in  which 
the  provisions  of  the  Factory  Law  have  been  construed,  and 
those  cases  afford  but  little  aid  in  construing  the  provision  here 
involved.  The  manifest  purpose  of  the  enactment  was  doubt- 
less to  give  more  force  to  the  existing  rule  that  masters  should 
afford  a  reasonably  safe  place  in  which  their  servants  are  called 
upon  to  work.  We  think,  however,  that  the  legislature  could 
not  have  intended  that  every  piece  of  machinery  in  a  large 
building  should  be  covered  or  guarded.  This  would  be 
impracticable.  What  evidently  was  intended  was  that  those 
parts  of  the  machinery  which  were  dangerous  to  the  servants 
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whose  duty  required  them  to  work  in  its  immediate  vicinity 
should  be  properly  guarded,  so  as  to  minimize,  as  far  as  prac- 
ticable, the  dangers  attending  their  labors.  Human  foresight 
is  limited,  and  masters  are  not  called  upon  to  guard  against 
every  possible  danger.  They  are  required  only  to  guard 
against  such  dangers  as  would  occur  to  a  reasonably  prudent 
man  as  liable  to  happen.  {Coih  v.  WelcheVj  75  Hun,  283.) 
In  this  case,  as  we  have  seen,  the  shafting  was  located  from 
fifteen  to  eighteen  feet  above  the  floor  of  the  factory,  and  the 
collar  containing  the  offending  screw  was  at  one  end  of  the 
building  high  above  and  out  of  the  reach  of  the  servants  who 
were  engaged  in  operating  the  machinery  below.  It  could 
only  be  approached  by  a  ladder,  and  the  only  necessity  of 
approaching  it  at  all  was  for  the  purpose  of  oiling  the  bearing 
under  the  shafting.  It  does  not  appear  that  any  accident  of 
this  character  had  ever  happened  before  at  this  bearing,  or  that 
it  had  ever  occurred  to  any  of  the  persons  operating  the  fac- 
tory that  such  an  accident  was  possible  or  liable  to  occur. 
The  statute  does  not  attempt  to  specify  how  machinery  shall 
be  guarded  otherwise  than  as  "properly  guarded."  The 
necessity  for  the  guard,  and  the  character  and  description  of 
the  guard  must,  of  necessity,  depend  upon  the  situation,  nature 
and  dangerous  character  of  the  machinery,  and  in  each  case 
becomes  a  question  of  fact.  We  think,  under  the  evidence  in 
this  case,  a  question  of  fact  was  presented  for  the  determina- 
tion of  the  trial  court,  and  that  it  could  not  be  held,  as  a  matter 
of  law,  that  the  screw  in  question  was  not  properly  guarded. 
It  follows  that  the  defendant  was  not  necessarily  relieved  from 
liability  under  the  policy  by  reason  of  the  failure  of  the  plain- 
tiff to  guard  the  screw  in  question,  and  that,  consequently, 
the  defendant  had  no  right  to  withdraw  from  the  defense  of 
the  action  brought  by  Jasmine  against  the  plaintiff. 

It  is  contended  that  there  has  been  an  adjudication  in  tlie 
action  of  Jasmine  against  the  cement  company,  that  it  was 
guilty  of  negligence  in  not  guarding  the  setscrew  in  question. 
Undoubtedly,  that  adjudication  is  binding  upon  the  cement 
company  in  so  far  as  Jasmine  is  concerned.     The  judgment 
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roll  in  that  action  was  introduced  in  evidence  in  tins  action. 
It  fixed  the  amount  that  the  cement  company  had  been  com- 
pelled to  pay  Jasmine ;  but  we  do  not  think  that  the  adjudi- 
cation in  that  action  is  binding  upon  the  plaintiff  in  this  action, 
for  the  reason  that,  under  the  contract  of  insurance,  the  insur- 
ance company  had  agreed  to  defend  the  action,  and  had  con- 
ducted such  defense  down  to  the  eve  of  the  trial  and  then 
withdrew,  leaving  the  cement  company  no  reasonable  oppor- 
tunity to  prepare  its  own  defense  to  the  action.  Had  the 
insurance  company  continued  its  defense  it  might  have  shown 
upon  the  trial  that  the  cement  company  was  free  from  negli- 
gence in  the  matter,  and  thus  avoided  a  judgment  against  that 
company ;  but  having  withdrawn  from  the  defense  of  that 
action  improperly  and  permitted  judgment  to  go  against  the 
cement  company  by  default,  it  is  now  estopped  from  claiming 
that  the  adjudication  thus  obtained  precludes  the  plaintiff 
from  insisting  upon  the  indemnity  which  the  defendant  had 
contracted  to  render. 

Some  exceptions  were  taken  to  the  admission  and  rejection 
of  evidence,  but  none  which,  we  think,  requires  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Cullejst  and  Werner, 
JJ.,  concur  ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 


Mary  W.  Lyndb,  Respondent  and  Appellant,  v.  Charles  W. 
Lynde,  Appellant  and  Respondent. 


1.  Final  Decree  for  Alimony  in  Another  State  against  a  Resi- 
dent OF  THIS  State  —  Jurisdiction  Acquired  by  Geneilill  Appear- 
ance. A  court  of  another  state  which,  by  the  law  of  that  state,  has 
power  to  amend  a  decree  of  divorce  previously  rendered  therein  ngninst  a 
resident  of  this  state,  by  the  insertion  of  provisions  for  alimony  alleged 
to  have  been  inadvertently  omitted  therefrom,  acquires  jurisdiction  to 
render  a  final  decree  for  the  payment  of  alimony,  against  him,  upon  a 
motion  for  such  amendment,  where  he  was  personally  served  in  this  state 
with  notice  thereof,  and  he  made  a  ireneral  appearance  and  contested  \t^ 
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although  the  decree  of  divorce  was  invalid  as  to  him  because  rendered 
without  jurisdiction. 

2.  Constitutional  Law  —  ENFOBCE&fENT  of  Foreign  Decree.  In 
an  action  here  upon  such  a  decree,  the  provision  of  the  Federal  Constitu- 
tion that  full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial 
proceedings  of  every  other  state  (TJ.  S.  Const,  art.  4,  §  1),  requires  the 
courts  of  this  state  to  give  it  full  credit  and  effect  as  a  judicial  debt 
of  record  against  the  defendant  for  the  amount  fixed  at  the  time  of  its 
rendition,  but  the  law  of  this  state  does  not  permit  the  plaintiff,  in  aid  of 
a  judgment  recovered  upon  the  decree,  to  invoke  the  equitable  remedies 
provided  by  the  Code  of  Civil  Procedure  for  the  enforcement  of  a  decree 
for  alimony,  inasmuch  as  they  are  available  only  in  aid  of  decrees  of 
divorce  rendered  in  this  state. 

8  Provision  for  the  Payment  of  Future  Alimony.  A  provision  in 
such  foreign  decree  for  the  payment  of  alimony  in  the  future,  however, 
remaining  subject  to  the  discretion  of  the  foreign  court,  lacks  that  con- 
clusiveness which  requires  the  courts  of  this  state  to  enforce  it,  inasmuch 
as  the  provision  of  the  Federal  Constitution  referred  to  should  be  deemed 
to  relate  to  judgments  or  decrees  which  not  only  are  conclusive  in  the 
jurisdiction  where  rendered,  but  which  are  final  in  their  nature. 

4.  Equitable  Remedies  not  Enforceable  in  this  State.  Pro- 
visions in  such  decree  for  methods  to  enforce  payment,  and  a  subsequent 
order  which  sought  to  carry  it  into  effect  by  the  equitable  remedies  of  a 
receivership  and  injunction,  cannot  be  enforced  in  this  state,  because 
they  are  in  the  nature  of  execution  and  operative  upon  the  defendant  only 
as  he  or  property  belonging  to  him  may  be  found  within  the  jurisdiction 
of  the  foreign  court. 

Lynde  v.  Lynde,  41  App.  Div.  280,  affirmed. 

(Argued  February  14,  1900;  decided  April  6,  1900.) 

Cross- APPEALS  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  16,  1899,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  upon  a  final  decree  of  the  Court 
of  Chancery  of  the  state  of  New  Jersey  ;  which,  as  the  result 
of  proceedings  to  recover  alimony,  adjudged  that  the  plaintiff 
is  entitled  to  recover  of  the  defendant  the  sum  of  $7,840,  and 
a  counsel  fee  of  $1,000 ;  that  the  defendant  pay  to  her  perma- 
nent alimony  at  the  rate  of  $80.00  a  week  from  the  date  of 
the  decree  and  that  he  give  security  for  the  payment  of  the 
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several  sums  directed  by  the  decree  to  be  paid  and,  further, 
provided,  upon  his  failure  to  comply  with  the  decree,  that  appli- 
cation might  be  made  for  sequestration  proceedings,  for  a 
receivership  and  for  an  injunction.  The  complaint,  also, 
asked  to  have  enforced  an  order,  made  subsequently  to  the 
linal  decree,  which  appointed  a  receiver  and  enjoined  the 
defendant  from  disposing  of  his  property,  etc. 

The  plaintiflE  and  the  defendant  were  married  in  the  state 
of  New  Jersey  in  1884,  and  were  domiciled  there.  In  1892 
the  plaintiff  filed  her  petition  in  chancery  in  that  state,  which 
alleged,  among  other  things,  desertion  by  her  husband  and 
cruel  treatment,  and  prayed  that  she  might  be  divorced  from 
him  and  that  reasonable  alimony  might  be  decreed  to  be  paid 
to  her.  The  defendant  was  not  served  personally,  but  by 
publication  of  process,  and  did  not  appear  in  the  action  nor 
answer  the  petition.  Thereafter  such  proceedings  were  had 
in  the  case  that,  in  1893,  a  final  deqree  was  made,  divorcing 
the  petitioner  from  the  defendant  upon  the  ground  of  his 
willful  and  continued  desertion,  but  containing  no  provision 
with  respect  to  alimony.  In  1896,  the  plaintifE  tiled  a  peti- 
tion, upon  affidavits,  for  the  amendment  of  the  decree  of 
divorce,  so  as  to  provide  for  an  award  of  alimony.  The 
grounds  of  the  application  were  that,  though  her  petition  in 
the  divorce  proceedings  prayed  for  alimony,  through  the 
inadvertence,  or  neglect  of  her  solicitor,  the  decree  was  entered 
without  making  provision  adjudging  the  payment  of  alimony, 
or  reserving  the  consideration  thereof  for  hearing  upon  a 
future  application.  An  order  was  granted  by  the  chancellor, 
directing  the  defendant  to  show  cause  why  the  petition  should 
not  be  granted ;  which,  with  the  moving  papers,  was  per- 
flonally  served  upon  the  defendant  in  this  state.  The  defend- 
ant appeared  in  opposition  to  the  application,  by  J.  Herbert 
Potts,  as  his  solicitor,  and  without  any  reservation  upon  the 
record  as  to  the  appearance.  He  filed  an  affidavit,  in  which 
he  alleged  that  his  residence  was  in  the  state  of  New  York ; 
that  he  "  was  by  the  decree  of  this  court  divorced  from  the 
aaid  petitioner  from  the  bond  of  matrimony,  upon  her  peti- 


408  Lynde  v.  Lynde.  [April^ 

Statement  of  case.  [Vol.  162. 

tion,  on  August  Tth,  1893,  and  that  since  that  time  he  has- 
been  married  again  to  another  woman,  with  whom  he  is  now 
living,"  etc. ;  that  ''  the  decree  for  divorce  was  purposely 
drawn  without  providing  for,  or  reserving  any  alimony,"  etc. ; 
that  he  was  "  financially  unable  to  pay  alimony  "  and  "  that 
he  is  advised  by  counsel  and  believes  that  the  said  decree- 
having  been  made  without  reserving  the  question  of  alimony, 
and  this  defendant  having  been  absolutely  divorced  from  the 
said  petitioner  by  said  decree,  and  having  since  formed  new 
relations  and  matrimonial  obligations,  that  it  would  be  illegal, 
inequitable  and  unjust  to  now  impose  upon  him  the  burden  of 
alimony,  so  long  after  the  granting  of  said  absolute  decree 
dissolving  his  first  matrimonial  relations  absolutely  without 
terms." 

After  testimony  had  been  taken,  pursuant  to  an  order  of 
the  chancellor,  during  the  course  of  which  Mr.  Potts  appeared 
as  defendant's  solicitor,  and  after  argument  upon  the  same  by 
the  solicitor  for  the  petitioner  and  the  solicitor  for  the  defend- 
ant, the  chancellor  ordered  that  the  decree  of  divorce  there- 
tofore made  should  be  amended  by  inserting  therein  that  "  it 
is  further  ordered,  adjudged  and  decreed  that  the  petitioner,. 
Mary  W.  Lynde,  shall  have  the  right  to  apply  to  this  court  at 
any  time  hereafter,  at  the  foot  of  this  decree,  for  reasonable 
alimony  and  such  other  relief  in  the  premises  touching  alimony 
as  may  be  equitable  and  just,  and  this  court  reserves  the  power 
to  make  such  order  or  decree  as  may  be  necessary  to  allow  and 
compel  the  payment  of  alimony  to  petitioner  by  defendant, 
,or  to  refuse  to  allow  alimony."  It  appears  in  the  opinion  of 
the  chancellor,  which  is  made  a  part  of  the  record,  (54  N.  J. 
Eq.  473),  that  he  was  satisfied  that  the  omission  of  the  decree 
to  reserve  the  question  as  to  alimony  was  due  to  the  inadvert- 
ence of  the  petitioner's  counsel  and  that,  under  the  rule  recog- 
nized by  the  court,  it  will  "  amend  its  enrolled  decree  when  the 
amendment  is  necessary  to  give  full  expression  to  its  judgment." 
From  the  order  amending  the  decree  of  divorce,  the  defend- 
ant appealed  to  the  Court  of  Errors  and  Appeals ;  where  the 
order  was  affirmed.     Thereupon,  after  reciting  the  various. 
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proceedings  relating  to  the  amendment  of  the  decree  of 
divorce,  an  order  of  reference  was  made  as  to  whether  alimony 
should  be  allowed  to  the  petitioner  and,  if  so,  how  much. 
This  order  was  entered  after  service  of  a  notice  upon 
the  defendant's  solicitor  and  the  reference  was  proceeded 
with  after  personal  service  upon  the  defendant  of  a  summons 
to  attend.  Neither  the  defendant,  nor  his  solicitor,  appeared 
upon  the  reference,  although  duly  notified,  and  such  proceed- 
ings were  had  that  the  final  decree  herein  sued  upon  was 
made,  on  December  28th,  1897,  by  the  chancellor;  which, 
after  reciting  the  proceedings  had  and  the  report  of  the  mas- 
ter to  whom  it  had  been  referred  to  report  as  to  alimony,  and 
"  adjudging  that  a  money  judgment  should  be  rendered  against 
the  defendant,"  adjudged  ard  decreed  as  first  hereinabove 
briefly  described.  Thereafter,  upon  proof  of  the  failure  of 
the  defendant  to  comply  with  the  final  decree,  an  order  dated 
February  8th,  1898,  [referred  to  in  the  complaint  as  of  ''  24:th 
day  of  March,  1898  *']  was  made,  appointing  a  receiver  of  the 
defendant's  property  in  New  Jersey  and  directing  the  issu- 
ance of  an  injunction,  etc.  The  receiver  was  unable  to  obtain 
possession  of  any  of  the  defendant's  property  in  New  Jersey 
and  the  defendant  did  not  comply  with  the  decree  in  any  respect* 
The  trial  court  decided  that  the  plaintiff  was  entitled  to  a 
judgment  figainst  the  defendant,  enforcing  against  him  the 
decree  of  the  chancery  court  of  New  Jersey  and  further 
enforcing  against  him  the  order  of  that  court  wliich  provided 
for  the  enforcement  of  the  decree  by  the  appointment  of  a 
receiver  and  by  an  injunction.  She  was  held  entitled  to  judg- 
ment against  the  defendant  for  the  amount  of  alimony,  coun- 
sel fee  and  costs  due,  or  incurred,  under  the  New  Jersey 
decree ;  for  the  amount  of  alimony  accrued  since  the  decree ; 
that  he  pay  to  her  the  sum  of  $80.00  a  week  from  the  date  of 
the  decision,  as  and  for  permanent  alimony ;  that  he  give  a 
bond  in  the  sum  of  $100,000,  to  secure  the  payment  of  the 
several  sums  of  money  specified  and  that,  upon  his  failure  to 
comply  with  the  provisions  of  the  decision,  a  receiver  might 
be  appointed,  ancillary  to  the  receiver  appointed  by  the  Court 
52 
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of  Chancery  of  New  Jersey.  Exceptions  were  filed  to  the 
decision  and,  thereafter,  judgment  was  entered  in  conformity 
with  the  decision.  The  Appellate  Division,  upon  the  defend- 
ant's appeal,  modified  the  judgment,  so  as  to  adjudge  that  the 
plaintiff  recover  of  the  defendant  the  sum  of  $8,840,  and,  as 
so  modified,  affirmed  it.  The  amount  of  the  recovery,  as 
allowed  by  the  Appellate  Division,  represents  the  only,  and 
the  precise,  amount  of  money,  which  the  final  decree  of  the 
court  in  New  Jersey  adjudged  to  be  due  and  payable  from 
the  defendant  to  the  plaintiff,  at  the  date  of  its  rendition. 
Cross-appeals  were  taken  by  the  parties  from  the  judgment 
of  the  Appellate  Division  ;  the  plaintiff  because  of  its  modifi- 
cation, and  the  defendant  because  of  its  affirmance,  of  the 
judgment  of  the  trial  court. 

John  a.  Kemhle  and  George  xS.  Ingraham  for  defendant, 
appellant  and  respondent.  The  original  decree  of  divorce  was 
and  is  void  as  against  the  defendant  for  want  of  jurisdiction. 
{PeopU  V.  Baker,  76  N.  Y.  78 ;  O'Dea  v.  O'Dea,  101  N.  Y. 
23 ;  Atherton  v.  Atherton,  155  N.  Y.  129 ;  Matter  of  Kim- 
iali,  155  N.  Y.  62;  Jacobs  on  Domicile,  §  47;  Potter  v. 
Ogden,  136  N.  Y.  384 ;  KUhum  v.  Woodworth,  5  Johns.  37 ; 
Harlaness  v.  Hyde,  98  U.  S.  476  ;  Owens  v.  Henry,  161  U.  S. 
642 ;  //.  M.  (&  M.  Co.  v.  Johnson,  173  U.  S.  221.)  The  void 
decree  for  divorce  will  not  support  a  judgment  in  personam 
awarding  alimony.  {Beard  v.  Beard,  21  Ind.  321 ;  Lytle  v. 
LyUe,  48  Ind.  200  ;  Middleworth  v.  McDowell,  49  Ind.  386 ; 
Prosser  v.  Warner,  47  Vt.  667 ;  Harding  v.  Alden,  9  Me. 
140;  Qamer  v.  Oarner,  56  Ind.  127;  Van  Storchy.  Griffin, 
71  Penn.  St.  240 ;  People  v.  Baker,  76  N.  Y.  78 ;  Van  Voor- 
his  V.  Brintfiall,  86  N.  Y.  18 ;  de  Meli  v.  de  Meli,  120  K  Y. 
485.)  An  appearance  only  in  a  supplemental  proceeding  will 
not  render  an  otherwise  vi)id  judgment  of  another  state  valid. 
( Waa^d  V.  Bayce,  152  N.  Y.  191 ;  Stuart  v.  Palmer,  74  N.  Y. 
183 ;  Davidson  v.  Board  Ad.,  etc.,  96  U.  S.  97.)  The  defend- 
ant's subsequent  marriage  could  not  validate  the  decree. 
{Rigney  v.  Rigney,  127  N.  Y.  408.) 
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James  Westervelt,  Henry  B.  Gayley  and  Matthew  C. 
Fleming  for  plaintiif,  respondent  and  appellant.  The  facts 
admitted  by  the  pleadings  show  that  the  New  Jersey  Court 
of  Chancery  had  unquestionable  jurisdiction  to  award  alimony 
to  the  plaintiff  against  the  defendant,  and  to  make  the  decree 
and  order  which  it  did  make.  {Fleuchmann  v.  Stern-y  90  N. 
T.  110;  E,  R.  El  Z.  Co,  v.  CUrk,  18  K  Y.  Supp.  463; 
Beard  v.  Tilghman^  66  Hun,  12  ;  Ritchie  v.  Mc Mullen ^  159 
U.  S.  235;  Uoffheimer  v.  Stiefel,  39  X.  Y.  Supp.  714;  lliU 
V.  MendenhaU,  21  Wall.  453  ;  Brown  v.  Balde,  3  Lans.  283 ; 
Aspinwall  v.  Aapinwall^  53  X.  J.  Eq.  684  ;  Ilnnt  v.  JTunt,  72 
N.  Y.  217 ;  Campbell  v.  Campbell^  90  Hun,  233.)  The  proofs 
submitted  at  the  trial  show  that  the  decree  and  order  sued  on 
were  duly  made  and  entered  and  are  binding  on  the  defendant 
personally  in  the  state  of  New  Jersey.  {Lynde  v.  Lynde^  54  N. 
J.  Eq.  473  ;  55  N.  J.  Eq.  591 ;  Crane  v.  Brigham,  3  Stock.  Ch. 
29 ;  Rigney  v.  Rigney^  53  Hun,  457 ;  127  N.  Y.  408 ;  Laing  v. 
Rigney,  160  U.  S.  531 ;  CroweU  v.  Bottaford,  1  C.  E.  Green, 
458 ;  F<yrre«t  v.  Fan^est^  25  N.  Y.  501 ;  Oalueha  v.  Oalvsha^ 
138  N.  Y.  272 ;  Hauscheld  v.  Ilauscheld,  33  App.  Div.  296 ; 
Oetra/nder  v.  Weber,  114  N.  Y.  95 ;  Taylor  v.  Tayl(yr,  43  N. 
Y.  578.)  The  Constitution  of  the  United  States  requires  that 
full  faith  and  credit  be  given  to  the  decree  and  order  of  the 
New  Jersey  court.  •  As  that  court  had  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  suit,  the  courts  of  this 
state  are  bound  to  give  to  that  decree  the  same  binding  force 
and  effect  here  that  it  has  in  New  Jersey.  (U.  S.  Const,  art. 
4;  U.  S.  R.  S.  §  905;  Dohson  v.  Pearce,  12  N.  Y.  156; 
Fletcher  v.  Ferrell,  9  Dana,  372 ;  Cheever  v.  Wilson,  9  Wall. 
108;  Barber  v.  Barber,  21  How.  [U.  S.]  582;  Shields  v. 
Thomas,  18  How.  [U.  S.]  253 ;  j}/^ations  v.  Johnson,  24  How. 
[XJ.  S.]  195 ;  Youngs  v.  Carter,  10  Hun,  194 ;  Sherman  v. 
Felt,  2  N.  Y.  186.)  The  Appellate  Division  erred  in  modi- 
fying the  judgment  of  the  Special  Term.  {Knapp  v.  Knapp^ 
69  Fed.  Rep.  641 ;  Brisbane  v.  Dobson,  50  Mo.  App.  170 ; 
BuOocJc  V.  BuUoch,  57  N.  J.  L.  508 ;  Lynch  v.  M.  E.  Ry. 
Co.,  129  N.  Y.  280 ;  Van  AlUn  v.  N.  T.  E  R.  Co.,  144  N. 
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T.  174 ;  Inderlied  v.  WhaUy^  85  Hun,  63 ;  KiVboume  v.  Bd^ 
of  Suprs.^  137  N.  T.  170 ;  Pennington  v.  Gibson^  16  How. 
[U.  S.]  05;  Thompson  v.  Thompson^  52  Han,  456;  Wei^- 
more  v.  Wetmore,  149  N.  Y.  520.) 

Gray,  J.  I  think  that  the  Appellate  Division  has  very 
correctly  decided  the  questions  in  the  case  and  the  opinion 
of  Mr.  Justice  BARtLErr,  speaking  for  that  court,  leaves  little,, 
if  anything,  to  be  added  to  its  reasoning.  With  respect  to 
the  main  question,  whether  the  Court  of  Chancery  of  the  state 
of  New  Jersey  acquired  jurisdiction  over  the  defendant  to 
render  the  final  decree  for  the  payment  of  alimony,  it  is 
argued,  in  his  behalf,  that  the  decree  of  divorce  was  invalid 
as  to  him  and,  therefore,  afforded  no  support  for  the  decree 
of  alimony.  That  the  decree  of  divorce  was  of  no  force  as  to 
him  cannot  be  disputed.  It  is  quite  settled,  at  the  present 
day,  that  no  state  can  exercise  jurisdiction  and  authority  over 
persons,  or  property,  without  its  territory.  Its  laws  and  the 
judgments  of  its  tribunals  can  have  no  extra-territorial  oper- 
ation ;  except  so  far  as  the  former  may  be  allowed  such  by 
comity.  The  decree  of  divorce,  which  the  plaintiff  obtained 
in  New  Jersev,  was  effectual  to  determine  her  status  as  a  citi-^ 
zen  of  that  state  towards  the  defendant;  but  as  to  him  it 
effected  nothing  and  was  void  for  want  of  personal  service  of 
process,  or  of  an  appearance  by  him  in  the  divorce  proceed- 
ings. One,  or  the  other,  of  these  conditions  was  required  to- 
be  shown  to  enable  the  court  to  proceed  with  jurisdiction  in 
personam.  As  the  service  of  process  was  constructive,  by 
publication,  however  authorized  by  the  laws  of  the  state,  it 
was  ineffectual  against  the  defendant  for  any  purpose.  {Peo- 
ple V.  Baker ^  76  N.  Y.  78 ;  Matter  of  Kimball,  155  ib.  62  ;, 
Pennoyer  v.  Neff,  95  U.  S.  714 ;  Story'o  Conflict  of  Laws, 
sec.  539.) 

This  action,  however,  is  upon  a  final  decree  of  the  chancery 
court  of  New  Jersey,  which  rendered  a  money  judgment  in 
personam  against  the  defendant  in  a  proceeding  in  which 
there  was  a  voluntary  appearance  on  his  part.    Upon  service 
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of  the  order  of  the  chancellor,  directing  him  to  show  cause 
why  the  petition  of  the  plaintiflE  for  tlie  amendment  of  the 
<iecree  of  divorce  should  not  be  granted,  he  appeared  in  the 
proceeding,  without  anj'  reservation  of  record,  and  without 
making  any  objection  to  the  jurisdiction  of  the  court.  Not 
oaly  .was  that  so,  but  in  his  aflBdavit,  which  was  filed  in  the 
proceeding,  he  asserted  that  he  had  been  divorced  from  his 
matrimonial  relations  upon  the  plaintiffs  petition  ;  that  he  had 
subsequently  married  again  and  his  objections  to  the  granting 
of  the  plaintiff's  petition  were  carefully  formulated.  He 
alleged  that  "the  decree  for  divorce  *  *  *  was  p'lr- 
posely  drawn  without  providing  for,  or  reserving  any  ali- 
mony," etc. ;  that  he  was  "  financially  unable  to  pay  alimony," 
and  "that  the  said  decree  of  divorce  having  been-  made  with- 
out reserving  the  question  of  alimony,  and  this  defendant 
having  been  absolutely  divorced  from  said  petitioner  by 
said  decree,  and  having  since  formed  new  relations  and 
matrimonial  obligations,  that  it  would  be  illegal,  inequi- 
table and  unjust  to  now  impose  upon  hitn  the  burden 
•of  alimony,"  etc.  In  short,  he  appeared  and  submitted 
himself  to  the  jurisdiction  of  the  court,  appealing  to  its 
•consideration  of  the  facts  and  not  objecting  to  its  power 
to  proceed ;  not  repudiating  the  divorce,  but  relying  upon  it. 
There  cannot  be  the  slightest  question  that  his  appearance 
was  general.  He  was  represented  by  counsel,  until  the  order 
of  the  chancellor,  which  amended  the  decree  of  divorce  by 
xeserving  to  the  petitioner  the  right  to  apply  at  the  foot 
thereof  for  alimony  and  to  the  court  the  power  to  make  any 
further  order  with  respect  thereto,  had  been  aflirmed  by  the 
Court  of  Errors  and  Appeals,  upon  his  own  appeal,  and  until 
the  application  for  a  reference  to  determine  the  amount  of 
alimony.  Is  he,  then,  in  a  position  to  invoke  the  invalidity 
of  the  original  decree  of  divorce  ?  As  he  was  not  personally 
served  and  did  not  appear  in  the  divorce  action,  the  decree 
divorcing  the  plaintiff  could  not  have  given  her  any  judg- 
ment in  jf>ersonam.  It  did  not  reserve  the  right  to  apply 
thereafter  for  alimony,  when  jurisdiction  in  personam  was 
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obtained  of  the  defendant;  but  that  was  an  unintentional 
omission,  as  the  chancellor  decided,  which  was  due  to  the 
inadvertence  of  plaintiff's  counsel  and  would  be  remedied 
by  amending  the  decree.  The  affirmance  of  the  order,  in 
tJiHt  respect,  on  defendant's  appeal,  settled  the  law  of  that 
state  to  be  that  the  court  may,  upon  petition,  amend  its 
enrolled  decree,  when  the  amendment  is  necessary  to  give  full 
expression  to  its  judgment  and  is  matter  which  would,  without 
doubt,  have  been  incorporated  in  the  decree  when  nmde,  if 
,^ttention  had  been  called  to  it.  (Lynde  v.  Lynde^  54  N.  J.  Eq. 
473.)  The  demand  for  alimony  in  a  divorce  suit  is  not  an 
essential  part  of  the  cause  of  action  ;  but  is  merely  incidental  ta 
the  action  and  the  judgment.  {Forest  v.  Forest^  25  N.  Y.  501 ; 
Galusha  V.  Galualia^  138  ib.  272, 281 ;  Lynde  v.  I/ynde^  supra^ 
In  Kamp  v.  Kamp  (59  X.  T.  212),  the  question  was  not  upas- 
to  whether  the  court  might  amend  its  judgment  granting- 
divorce,  simpliciter,  when  the  omission  to  reserve  the  question 
of  alimony  was  shown  to  have  been  through  inadvertence. 
The  application  there  was  for  an  order  directing  the  payment 
of  alimony,  upon  a  judgment  of  divorce  which  was  silent  as- 
to  alimony,  and  it  was  held  that  the  power  to  allow  it  in  sub- 
sequent proceedings  does  not  exist,  in  view  of  the  legal 
presumption  that  the  judgment  had  finally  decided  every  ques- 
tion involved  in  the  action ;  which  would  include  the  right  of 
the  plaintiff  to  claim  alimony. 

In  my  opinion,  assuming,  as  we  must,  that  the  decree  of  the 
chancery  court,  which  amended  the  original  decree  of  divorce, 
expressed  the  law  of  the  state  of  New  Jersey,  {Laing  v. 
Rigney^  160  TJ.  S.  at  p.  542),  jurisdiction  was  obtained  over 
the  defendant  by  his  appearance,  plea  and  submission,  to  so 
far  cure  the  invalidity  of  the  divorce  decree  as  to  render 
it  effective  as  a  V)asis  for  alimony  proceedings.  But  whether 
its  invalidity  was  cured,  or  not,  in  the  subsequent  pro- 
ceeding to  which  the  defendant  was  a  party,  a  final  decree 
was  entered  adjudging  that  he  pay  to  the  plaintiff  a  certain 
sum  of  money.  The  jurisdiction  once  obtained  could  not  be 
divested  by  his  refusal  to  appear  in  the  later  stages  of  the 
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proceeding.  He  cannot  now  attack  the  final  decree  of  the 
court  collaterally,  after  having  had  his  day  in  court.  In 
Lccing  V.  Bigney  {supra)^  after  the  wife  had  filed  a  bill 
against  her  husband  in  the  Court  of  Chancery,  in  the  state  of 
New  Jersey,  alleging  acts  of  adultery  and  the  defendant  had 
appeared  and  answered  denying  the  allegations,  the  plaintiff 
filed  a  supplemental  bill ;  wherein  she  alleged  that  the  defend- 
ant had  committed  adultery  with  a  person  named,  since  the 
commencement  of  the  suit,  and  prayed  that  she  might  have 
the  same  relief  against  the  defendant  as  she  might,  if  the  facts 
had  been  stated  in  the  original  bill.  Process  upon  the  sup- 
plemental bill  could  not  be  served  personally  upon  the  defend- 
ant, who  was  a  non-resident,  and  there  was  a  substituted  service 
by  publication.  He  filed  no  .answer  to  the  supplemental  bill, 
nor  did  he  appear,  and  a  final  decree  was  rendered  by  the 
chancellor  granting  the  divorce  and  awarding  alimony,  etc. 
An  action  was  then  brought  in  this  state  by  the  wife  upon  the 
decree,  to  recover  against  her  husband  the  amount  awarded 
for  alimony  and  costs,  and  the  question  was  whether  the  New 
Jersey  court  had  jurisdiction  to  render  the  decree.  In  the 
Supreme  Court  of  the  United  States,  to  which  the  case  was 
taken  from  this  court  (127  N.  Y.  408),  by  writ  of  error,  it  was 
held  that,  in  afiirming  the  dismissal  of  the  plaintiff's  com- 
plaint upon  the  trial,  due  effect  had  not  been  given  to  the 
provisions  of  article  four  of  the  Constitution  of  the  United 
States,  which  require  that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  judicial  proceedings  of  every  other  state. 
It  was  conceded  that  if  the  judgment  of  the  Court  of  Chan- 
cery was  not  binding  upon  the  defendant  therein,  personally, 
in  that  state,  no  such  force  could  be  given  to  it  in  the  state  of 
New  York ;  but  it  was  held  that  •the  law  of  the  state  of  New 
Jersey  must  be  deemed  to  be  as  declared  by  the  chancellor, 
who  had  rendered  a  final  decree,  based  upon  the  original  bill, 
the  process  under  which  had  been  served  upon  the  defendant 
.  within  the  state,  and  upon  the  supplemental  bill,  a  copy  of 
which,  with  the  rule  to  plead,  had  been  served  upon  the 
defendant  without  the  state.    It  was  said  that  "  so  long  as 
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this  decree  stands,  it  must  be  deemed  to  express  the  law  of 
the  state.  If  the  defendant  deemed  himself  aggrieved 
thereby,  his  remedy  was  by  appeal."  In  other  words,  the 
Supreme  Court  of  the  United  States  held  that  the  New  Jersey 
court  having  once  acquired  jurisdiction  of  the  defendant  in 
the  action,  whether  it  retained  that  jurisdiction,  so  as  to  ren- 
der the  final  decree  in  the  proceedings  leading  thereto,  was  a 
question  depending  upon  the  law  of  that  state,  which  could 
not  be  attacked  collaterally. 

Laing  v.  Rigney  is  much  in  point ;  inasmuch  as  jurisdic- 
tion of  the  defendant,  in  this  case,  having  been  obtained  in 
the  proceeding,  it  was  retained  by  the  court  until  it  made  the 
final  decree.  The  jurisdiction  conferred  the  power  to  render 
the  decree  and  it  will  be  regarc^ed  as  vaHd  and  binding  until 
set  aside  in  the  court  in  which  it  was  rendered.  {Kinnier  v. 
Kinnier,  45  N.  Y.  p.  542.) 

Ward  V.  Boyce^  (152  N.  Y.  191),  has  no  application.  The 
action  was  upon  a  promissory  note,  made  by  the  defendant  to 
the  plaintiff's  order,  and  the  issue  between  the  parties  was  as 
to  the  plaintiff's  ownership.  The  defendant  claimed  that  the 
record  of  a  certain  proceeding  in  a  Justice's  Court,  in  the  state 
of  Vermont,  was  conclusive  evidence  that  the  note  was  not 
her  property,  but  was  that  of  her  husband.  The  proceeding 
in  the  Vermont  court  was  by  way  of  trustee  process  and  was 
instituted  by  a  creditor  of  Mr.  Ward,  this. plaintiff's  husband, 
against  him  and  Boyce,  the  maker  of  the  note,  as  his  debtor. 
Ward  was  a  non-resident,  did  not  appear  and  judgment  went 
against  him  by  default.  Boyce,  the  other  defendant,  appeared 
and  stated  that  he  gave  the  note  to  Mrs.  Ward  for  cattle 
purchased  and  he  asked  that  she  be  cited  to  appear.  A  cita- 
tion was  served  upon  her,  in  the  state  of  Vermont,  to  sho\y 
cause  why  the  note  should  not  be  adjudged  to  be  held  as  her 
husband's  property  by  his  creditor.  She  did  not  appear  and 
judgment  was  rendered  in  conformity  with  the  terms  of  the 
citation.  We  held  that  the  judgment  did  not  conclude  Mrs. 
Ward ;  because  she  was  not  a  party  to  the  proceeding  and 
was  cited  to  appear  at  a  stage  of  it,  when  she  had  no  oppor- 
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tnnitj  to  litigate  the  fundamental  issue.  The  principal  fact 
had  then  been  adjudged,  that  the  indebtedness  for  the  cattle, 
for  which  the  note  wsls  given,  was  owing  to  the  husband ;  and 
this  in  a  special  statutory  proceeding,  in  which  the  court  had 
acquired  no  jurisdiction  by  service  of  any  process  upon  him, 
or  upon  his  wife,  who  held  the  note.  When  she  was  cited,  it 
was  not  that  she  might  contest  the  validity  of  the  judgment 
against  her  husband ;  but  merely  to  show  cause  why  the  note 
she  held  should  not  be  adjudged  as  her  husband's  property 
and  to  be  held  by  his  creditor.  I  can  perceive  no  resemblance 
in  the  principle  of  the  decision  in  Ward  v.  Boyce  to  that 
involved  here. 

I  am  satisfied,  without  further  discussion,  that  the  Court  of 
Chancery  in  New  Jersey  had  ample  jurisdiction  to  render  the 
final  decree,  now  in  question,  against  the  defendant. 

With  respect  to  how  far  the  Supreme  Court  of  this  state 
will  enforce  the  final  decree  of  the  New  Jersey  court,  I  think 
the  determination  of  the  Appellate  Division  to  be  quite  cor- 
rect The  action  was  to  recover  upon  a  final  decree  of  the 
court  of  another  state,  which,  being  rendered  with  jurisdiction 
over  the  person  of  the  defendant,  is  to  be  deemed  conclusive, 
in  so  far  as  it  adjudged  the  defendant  to  be  indebted  to  the 
plaintiff  at  the  date  of  its  rendition.  The  proceeding  in 
chancery  had  terminated  in  an  unconditional  decree  that  the 
defendant  must  pay  a  definite  sum  of  money,  established  as  a 
debt  against  him,  and,  therefore,  it  had  extra-territorial  value 
and  force.  (Wharton  Confl.  Laws,  §  804.)  As  a  debt  of 
record  against  the  defendant  the  courts  of  this  state  should 
give  it  full  credit  and  effect ;  but  as  to  its  other  provisions  for 
future  alimony  and  for  equitable  remedies  to  enforce  compli- 
ance, I  do  not  think  we  should  say  that  it  falls  within  the  rule 
of  the  Federal  Constitution.  I  do  not  think  that  the  courts 
of  this  state  should  give  effect  to  the  decree  by  enforcing  any 
of  the  collateral  remedies,-wkick-the  prevailing  party  may  be 
entitled  to  in  New  Jersey  and  which  the  subsequent  order  gave 
,to  her. 

So  far  as  it  made  provision  for  the  payment  of  alimony  in 
63 
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the  future,  it  remained  subject  to  the  discretion  of  the  chan- 
cellor and  lacked  conclusiveness  of  character.  The  chancel- 
lor's action  was  not  final  on  the  subject.  As  he  observed  in 
Lynde  v.  Lynde  (supra),  referring  to  the  lavi'  of  New  Jersey : 
"  The  statute  exhibits  an  intention  that  the  subject  shall  be 
continuously  dealt  with  according  to  the  varying  condition 
and  circumstances  of  the  party."  The  provision  of  the  Fed- 
eral Constitution,  which  requires  that  full  faith  and  credit 
shall  be  given  to  the  judicial  proceedings  of  another  state,  in 
my  opinion,  should  be  deemed  to  relate  to  judgments,  or 
decrees,  which  not  only  are  conclusive  in  the  jurisdiction 
where  rendered,  but  which  are  final  in  their  nature.  If  they, 
once  and  for  all,  establish  a  debt,  or  other  obligation,  against 
a  party,  the  record  is  available  in  other  jurisdictions  as  a 
foundation  for  a  judgment  there. 

The  provisions  of  our  Code  for  the  enforcement  of  a  direc- 
tion, in  a  judgment  of  divorce,  for  the  payment  of  alimony, 
by  equitable  remedies,  pertain  only  to  such  judgments  as  are 
recovered  here.  (Art.  IV,  chap.  15.)  The  jurisdiction  of  the 
Supreme  Court  of  this  state  to  dissolve  a  marriage  is  con- 
ferred solely  by  statute  and  its  provisions  upon  the  subject 
of  alimony  are  not  available  to  the  plaintiflE  in  aid  of  her 
decree. 

The  plaintiflPs  decree  was,  therefore,  available  to  her  as  evi- 
dence in  this  action  that  the  subject-matter  of  the  proceedings 
leading  to  its  rendition,  viz. :  the  liability  for  alimony,  had 
become  a  debt  of  record  in  the  state  of  New  Jersey,  which 
could  not  be  avoided  but  by  plea  of  nul  tiel  record.  {M  ^El- 
mayle  v.  Cohen,  13  Peters  [U.  S.],  312,  324.) 

The  case  of  Barber  v.  Barher  (21  How.  [U.  S.]  582),  cited 
by  the  plaintiff  in  support  of  her  claim  that  the  decree  of  the 
New  Jersey  court  should  be  enforced  in  all  its  parts,  was  not 
parallel  in  its  facts  and  the  observations  of  Justice  Wayne, 
which  are  referred  to,  if  intended  as  supposed,  were  not  neces- 
sary to  the  decision  of  the  particular  question.  In  that  case 
the  wife  had  obtained  a  judgment  of  divorce  from  her  hus- 
band in  the  Court  of  Chancery  of  this  state  and  the  final 
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decree  awarded  her  a  sum  of  money  representing  alimony 
retrospectively  due  to  her,  for  the  interval  between  the  filing 
of  the  bill  and  the  rendition  of  the  decree ;  directed  execu- 
tion therefor  and,  further,  ordered  the  payment  of  permanent 
alimony  in  the  future-,  during  he?'  life^  in  quarterly  payments^ 
which  was  "  vested  in  her  for  her  own  and  separate  use  and 
as  her  own  and  separate  estate,  with  full  power  to  invest  the 
same  *  *  *  to  dispose  of  the  same  by  will,  or  otherwise, 
from  time  to  time  during  her  life,  or  at  her  death,"  etc.  The 
husband  then  left  this  state  and  went  to  Wisconsin.  A  bill 
was  filed  there,  in  the  United  States  court,  by  the  wife, 
through  her  next  friend,  setting  forth  the  proceedings  had  in 
the  New  York  court  and  the  decree ;  charging  the  husband 
with  not  having  paid  any  part  of  the  alimony  adjudged  to  his 
wife  and  alleging  that  there  was  then  due  to  her  a  certain 
amount  of  money  on  that  account.  In  his  answer,  he  admitted 
the  rendering  of  a  decree  of  divorce  after  contestation  and 
that  by  it  he  "  was  subjected  to  the  payment  of  alimony  to  the 
extent  and  in  the  way  it  is  claimed  in  the  bill,"  and  alleged 
that,  as  he  had  obtained  a  divorce  from  his  wife  in  Wisconsin, 
she  thereby,  "  became  ^feme  sole  and  being  so,  could  not  sue 
by  her  next  friend,"  etc.  The  action  resulted  in  a  decree, 
adjudging  that  a  stated  amount  of  money  "  is  due  from  the 
defendant  upon  the  alimony  sued  for"  and,  upon  his  default 
in  payment,  ordering  execution  therefor.  It  will  be  observed 
that  the  situation  of  the  parties  was  quite  other  than  it  is  here ; 
that  the  decree  of  the  New  York  court  was  the  basis  of  a  bill 
in  equity  in  the  Federal  court  and  that  its  finality  as  an  adjudi- 
cation with  respect  to  alimony,  past  due  and  in  the  future  — 
(in  which  latter  respect  it  was  made  a  vested  estate  in  her  for 
life)  —  was  admitted  by  the  answer  to  the  bill.  It  will  also  be 
observed  that  the  decree  obtained  in  the  United  States  court, 
in  Wisconsin,  merely  adjudged  a  certain  amount  to  be  due 
complainant  which  the  defendant  must  pay.  The  question  in 
the  case  was  stated  to  be,  whether  the  wife  might  sue  in  another 
state  "  by  her  next  friend,  in  equity,  in  a  court  of  the  United 
States,  to  carry  into  judgment  the  decree  "  and  much  of  the 
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discussion  proceeded  upon  the  jurisdiction  in  equity.  As  to 
the  nature  of  a  decree  which  awards  alimony,  it  was  remarked, 
in  the  course  of  the  opinion,  that  when  the  court,  having 
jurisdiction  of  the  wife's  suit  for  divorce,  allows  her  alimony, 
"  it  becomes  a  judicial  debt  of  record  against  the  husband." 
As  Mr.  Justice  Bartlett  very  correctly  suggests,  in  his 
examination  of  Barber  v.  Barber,  Mr.  Justice  Wayne,  when 
he  further  observed  in  his  opinion  that  the  wife  might  sue  her 
husband  in  another  jurisdiction,  "  to  carry  the  decree  into  a 
judgment  there  with  the  same  eflEect  that  it  had  in  the  state 
in  which  the  decree  was  given,"  could  not  have  intended  that 
she  could  carry  with  her  judgment  into  another  state  the  right 
to  any  particular  remedies  for  its  enforcement ;  because  that 
would  have  been  in  conflict  with  the  rule  which  he  had  laid 
down  many  years  earlier  in  M^Ebnoyle  v.  Cohen  {supra). 

So  far,  therefore,  as  the  final  decree  of  the  court  in  New 
Jersey  adjudged  moneys  to  be  due  and  payable  to  the  plain- 
tiff from  the  defendant,  it  became  a  judicial  debt  of  record, 
which  the  former  was  entitled  to  have  enforced  by  the  courts 
of  this  state,  under  the  provisions  of  the  Federal  Constitution, 
and  a  judgment  recovered  thereupon  could  be  executedi  only 
as  our  laws  permit,  {Barber  v.  Barber,  supra^  at  p.  324) ; 
which  would  not  include  the  particular  equitable  remedies, 
provided  by  the  statute  in  the  chapter  on  matrimonial  actions. 
So  far  as  the  plaintiff's  decree  provided  for  methods  to  enforce 
payment,  its  provisions  were  in  the  nature  of  execution  and 
operative  upon  the  defendant  only  as  he,  or  property  belong- 
ing to  him,  might  be  found  within  the  jurisdiction  of  the 
courts  of  New  Jersey. 

The  subsequent  order,  dated  February  8th,  1898,  and  which 
is  set  out  in  the  complaint,  (but  referred  to  as  of  March  24th, 
1898),  is  not  enforceable  here ;  for  it  was  merely  an  order 
which  sought  to  carry  the  final  decree  into  execution  within 
the  state  by  the  equitable  remedies  of  a  receivership  and  of  an 
injunction.  No  action  will  lie  upon  such  an  order.  {She^hy 
V.  P.  Life  Aasur,  Co,,  2  C.  B.  [N.  S.],  at  p.  256.) 

I  advise  an  affirmance  of  the  judgment,  without  costs. 
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Landon,  J.  I  concur  in  the  opinion  of  Gray,  J.,  in  over- 
ruling the  defendant's  appeal.  I  would  go  further  and  sus- 
tain the  plaintiffs  appeal.  The  plaintiff  seeks  such  equitable 
judgment  in  this  state  as  shall  give  full  faith,  credit  and 
effect  to  a  decree  of  the  Court  of  Chancery  of  New  Jersey 
awarding  her  alimony  against  her  husband.  The  case 
embraces  a  Federal  question,  and  the  decisions  of  the  United 
States  Supreme  Court  become  authoritative  so  far  as  they  are 
applicable.  The  question  is  not  whether  the  jurisdiction  of 
the  courts  of  this  state  to  grant  alimony  is  equitable  or  stat- 
utory, but  whether  a  plaintiff  who  has  obtained  a  decree  for 
alimony  in  another  state  can  in  an  equitable  action  in  this 
state,  upon  sufficient  allegations  and  proofs,  not  only  obtain 
judgment  upon  such  foreign  decree,  but  also  such  means  of 
enforcing  it  as  are  suited  to  periodical  payments,  and  the 
peculiar  duty  incumbent  upon  the  husband  in  respect  of 
alimony,  which  means  equity  alone  can  give.  Barber  v. 
Barher  (21  How.  [U.  S.]  582)  holds  tliat  equity  has  jurisdic- 
tion in  such  a  case.  In  Wood  v.  Wood  (7  Misc.  Rep.  579)  the 
court  refused  to  follow  the  decision,  and  the  Appellate  Divis- 
ion has  adopted  the  refusal.  But  the  case  there  was  upon  a 
French  decree,  and  no  Federal  question  existed,  and  the  court 
was  not  bound  by  the  authority  of  the  Barher  case.  It  is 
otherwise  here.  If  equity  has  jurisdiction,  then  it  can  adapt 
its  remedies  to  the  exigencies  of  the  case.  This  the  Special 
Term  did,  and  I  think  did  right. 

Parker,  Ch.  J.,  Haight  and  Werner,  JJ.,  concur ;  Lan- 
don, J.,  concurs  in  memorandum ;  O'Brien,  J.,  not  voting ; 
CuLLEN,  J.,  not  sitting. 

Judgment  affirmed. 
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John   C.  Kodgers,  Appellant,  v,  Frank  H.  Clement, 
Respondent. 

1.  Partnership  —  Right  to  Interest  upon  Advances  by  Partner 
TO  Firm.  A  partner  is  entitled  to  interest  upon  advances  of  money  made 
to  the  firm  without  any  express  agreement  respecting  interest,  when  those 
advances  are  in  fact  loans,  with  respect  to  which  he  is  a  creditor  of  the 
firm;  but  he  is  not  entitled  to  interest  on  his  contributions  to  the  capital 
of  the  firm  or  additions  thereto,  unless  there  is  a  special  agreement  that 
he  shall  have  interest  thereon. 

2.  Appeal  —  Presumption  as  to  Finding  op  Referee.  A  referee's 
finding  that  a  partner  is  not  entitled  to  interest  "on  his  advances  of 
money  to  and  for  the  use  of  the  firm,"  because  there  was  no  agreement 
for  interest,  cannot  be  sustained  by  virtue  of  a  presumption  that  he  found 
every  fact  necessary  to  support  the  judgment,  and,  therefore,  must  have 
found  that  the  advances  were  not  loans  but  contributions  of  capital,  where 
the  complaint  alleges  that  the  plaintiff  loaned  large  sums  of  money  to  the 
firm,  which  have  not  been  repaid,  and  the  answer  denies  these  allegations 
but  admits  that  certain  loans  were  made,  and  alleges  a  repayment  thereof, 
without  making  any  claim  that  the  advances  were  capital. 

Bodgers  v.  Cletnent,  15  App.  Div.  561,  reversed. 

(Argued  March  27,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  19,  1897,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  defendant  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  B,  Hill^  L.  Laflin  Kellogg  and  Alfred  C.  Pette  for 
appellant.  The  plaintiflE  is  entitled  to  a  credit  on  the  account- 
ing for  the  sum  of  $5,860.93,  interest  on  loans  and  advances 
made  bj  him  to  the  firm.  {Cronin  v.  Lord^  161  Jf.  Y.  90; 
MeaeroU  v.  Eoyi,  161  K  Y.  59 ;  Szuchy  v.  //.  (7.  cfe  /  Co., 
150  N.  Y.  219 ;  FarUigh  v.  Cadman,  159  N.  Y.  169 ;  HUUm 
V.  Ernst,  161  K  Y.  226 ;  Beardsley  v.  Cooh,  143  N.  Y.  144; 
O'Brien  v.  B.  T,  Co,,  31  App.  Div.  632 ;   Israel  v.  J/.  Ry. 
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Co.,  158  K  Y.  624;  Parsons  v.  Parker,  159  N.  Y.  16; 
Kbe/der  v.  Hughes,  148  N.  Y.  507 ;  Randall  v.  N.  Y.  EL 
R.  R,  Co.,  149  K  Y.  211.)  By  the  referee's  findings  of  fact 
it  is  conclusively  established  that  the  moneys  upon  which  the 
plaintiff  claims  interest  were  loans  or  advances  to  and  for  the 
use  of  the  firm,  and  not  contributions  to  the  capital.  {Reiii  v. 
R.  G.  Factory,  3  Cow.  399 ;  5  Cow.  587 ;  GUlet  v.  Van  Rens- 
selaer, 15  K  Y.  397 ;  Woerz  v.  S€hum.aclier,  37  App.  Div.  374; 
Foley  V.  Foley,  15  App.  Div.  276 ;  Chester  v.  Jumel,  125  N. 
Y.  237 ;  Matter  of  Norwich  Yarn  Co.,  22  Beav.  143 ;  Trmijys 
Case,  29  Beav.  353 ;  Matter  of  Beulah  ParTc  Estate,  L.  R. 
[15  Eq.]  43.)  Advances  or  loans  to  a  partnership  by  one  part- 
ner are  not  like  capital,  but  like  borrowing  from  a  third  per- 
son ;  interest  is  allowed  thereon  the  same  as  on  a  loan  by  a 
third  person,  and  no  special  agreement  or  promise  to  pay  inter- 
est is  required.  {Lloyd  v.  Carrier,  2  Lans.  364 ;  Beach  v. 
CoUes,  85  N.  Y.  515 ;  Collender  v.  Phdan,  79  N.  Y.  366 ; 
Morris  v.  AUen,  14  N.  J.  Eq.  44 ;  Hedges  v.  Parker,  17  Yt. 
242 ;  Ligare  v.  Peacock,  109  111.  94 ;  Matthews  v.  Adams, 
84  Md.  143 ;  Matter  of  G.  M.  Co.,  4  De  G.,  M.  &*  G.  19 ; 
Matter  of  Cleverdon,  4  Ont.  App.  185.)  Thevcntire  evidence 
in  this  case  shows  conclusively  that  it  would  be  inequitable 
and  unjust,  and  contrary  to  the  intention  of  the  parties,  not  to 
allow  interest.  {Stenton  v.  Jerome,  54  N.  Y.  484 ;  Lockioood 
V.  Thome,  18  N.  Y.  285 ;  Champion  v.  Joslyn,  44  N.  Y. 
653  ;  Quincy  v.  ^¥hiU,  63  N".  Y.  370.) 

F.  R.  Minrath  for  respondent.  As  the  referee  reports  in 
favor  of  respondent  and  as  the  judgment  thereon  wasaflirmed 
by  the  Appellate  Division,  both  as  to  the  law  and  the  facts, 
this  court  will  presume  each  and  every  finding  of  fact  which 
may  be  necessary  to  support  the  judgment  rendered,  except 
so  far  as  such  facts  may  be  inconsistent  with  findings  actually 
made.  {E.  C.  F.  Co.  v.  Rersee,  103  ^.  Y.  27  ;  Hoyt  v.  Hoyt, 
8  Bosw.  521 ;  Carman  v.  Pultz,  21  N.  Y.  547 ;  Grant  v. 
Morse,  22  K  Y.  323;  Meyer  y.  Lathrop,  73  N.  Y.  315; 
Reitz  V.  Reitz,  80  K  Y.  538 ;  PeopU  v.  A.  Ry.  Co.,  160  X. 
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Y.  235 ;  ValentiTie  v.  Conner^  40  N.  Y.  254 ;  Gardiner  v. 
Schwab,  110  N.  Y.  650 ;  Kellogg  v.  Thoinpson,  66  N.  Y.  88.) 
There  is  no  finding  in  said  report  that  Kodgers  made  advances 
of  money  to  the  firm,  and  what  appellant  Kodgers  claims- 
were  advances  were  really  his  capital  contributions  to  the  firm. 
{Powder  Go.  v.  Burkhardt,  97  U.  S.  117 ;  Ormshy  v.  Nevada^ 

6  Nev.  283;  Ea/rrison  v.  Wood,  8  Bing.  371;  Gibbons  v. 
United  States,  1  Dev.  51 ;  Cooper  v.  Cooper,  L.  R.  [8  Ch. 
App.]  813 ;  Chase  v.  Ewing,  51  Barb.  597 ;  Nolan  v.  Bolton,  25 
Ga.  352.)  The  disallowance  of  interest  was  proper  because 
before  interest  can  be  allowed  in  any  case  it  must  be  by  virtue  of 
some  contract,  expressed  or  implied,  and  the  actions  of  the  part- 
ners under  the  contract  negative  the  idea  that  there  was  any 
implied  contract  that  interest  should  be  paid.  {Jackson  v. 
Johnson,  11  Hun,  509  ;  Snyder  v.  Seaman,  2  App.  Div.  258 ; 
Lewis  V.  TT.  Z.  Co,,  14  N.  Y.  S.  R.  302 ;  Sanford  v.  Barney, 
50  Hun,  108 ;  Matter  of  James,  146  N.  Y.  106 ;  Matter  of 
N.  T,  (&  B.  B.,  137  ]Sr.  Y.  95 ;  Jieid  v.  JR.  G.  Factory,  3 
Cow.  393 ;  Church  v.  ICidd,  3  Hun,  254 ;  Meech  v.  Smithy 

7  Wend.  315 ;  Johnson  v.  Rartshome,  52  N.  Y.  173.) 

O'Brien,  J.  This  was  an  action  for  an  accounting  between 
partners.  In  the  year  1887  the  plaintiflE  and  defendant  formed 
a  partnership  by  agreement,  without  writing,  the  purpose  of 
which  was  to  obtain  and  execute  contracts  for  the  construction 
of  public  works  as  might  be  mutually  agreed  upon  from  time 
to  time,  the  partnership  to  continue  until  the  contracts  pro- 
cured or  taken  by  the  firm  had  been  completed  or  performed. 
The  profits  and  losses  of  the  business  were  to  be  equally 
divided  between  the  parties.  Under  this  arrangement  the 
firm  procured  contracts  to  construct  various  public  works  in 
this  and  in  other  states,  which  contracts  were  executed  and 
performed  prior  to  the  commencement  of  this  action.  This 
suit  was  made  necessary  on  account  of  differences  which  had 
arisen  with  respect  to  the  division  of  the  firm  assets  and  the 
settlement  of  the  partnership  affairs.  The  cause  was  tried 
before  a  referee,  who,  after  stating  the  account,  found  a  bal- 
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ance  due  to  the  defendant,  including  interest  to  April  20tb, 
1896,  the  date  of  the  report,  amounting  in  the  aggregate  to 
$4,928.66,  and  judgment  was  entered  accordingly.  On  appeal 
by  the  plaintiflF  the  Appellate  Division  held  that  the  judgment 
in  defendant's  favor  was  excessive  in  tlie  sum  of  $897.62,  and 
ordered  a  new  trial  unless  the  defendant  should  stipulate  to 
reduce  the  judgment  by  that  amount.  The  stipulation  was . 
given,  the  judgment  so  modified  and  the  plaintifi  appeals  to 
this  court. 

The  appeal  presents  but  a  single  question  and  that  is  the 
right  of  the  plaintiff  to  be  credited  with  an  item  of  $5,997.66, 
which  represents  the  interest  upon  certain  moneys  advanced 
by  him  for  the  use  of  tlie  firm  while  it  was  engaged  in  the 
execution  of  a  contract  for  the  'construction  of  a  railroad. 
The  referee  refused  to  allow  this  item  and  was  sustained  in 
this  ruling  by  the  court  below  on  apjDeal.  The  counsel  seem 
to  be  in  substantial  accord  with  respect  to  the  principles  of 
law  applicable  to  such  a  question.  If  the  moneys  advanced 
by  the  plaintiff  to  the  firm  were  contributions  of  capital  or 
additions  to  plaintiff's  capital,  then  he  was  not  entitled  to 
interest  on  the  same,  since  he  must  relj*  upon  the  profits  of 
the  business  to  compensate  him  for  the  investment,  unless, 
there  was  a  special  agreement  between  the  partners  that  interest 
should  be  allowed.  {Johnson  v.  JlarUhome^  52  N.  Y.  173 ; 
Jackson  v.  Johnson^  11  Hun,  509 ;  affd.,  74  N.  Y.  607 ;  Sand- 
ford  V.  Barney^  50  Hun,  108 ;  In  re  Jarnes,  146  N.  Y.  106  • 
Gheever  v.  Lamar ^  19  Hun,  130 ;  Stoxtghton  v.  Lynch^  2  Johns. 
Ch.  209 ;  Collyer  on  Part.  §  318 ;  Lindley  on  Part.  389.) 

But,  on  the  other  hand,  if  the  moneys  so  paid  or  advanced 
by  the  plaintiff  for  the  use  of  the  firm  were  in  fact  loans,  and 
the  plaintiff  as  to  such  advances  was  a  creditor  of  the  firm,  he 
stands  upon  the  same  footing  as  any  other  creditor  with  respect 
to  the  right  to  be  allowed  interest  upon  the  accounting.  A 
partner  may  loan  money  to  the  firm  of  which  he  is  a  member, 
and  when  he  does  his  right  to  interest  is  to  be  determined  in 
the  same  way  as  that  of  any  other  creditor.  In  such  casea 
the  general  rule  is  to  allow  interest  upon  the  swivances,  although 
54 
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there  was  no  express  agreement  by  the  firm  to  pay  it,  in  the 
absence  of  some  agreement  to  the  contrary,  express  or  implied. 
The  right  to  interest,  or  an  agreement  to  pay  or  allow  it,  is  to 
be  implied  in  such  cases  without  any  express  promise,  as  in 
like  transactions  between  parties  holding  no  partnership  rela- 
tions to  each  other.  {Held  v.  Van  Rensselaer  Glass  Fog- 
tory,  3  Coweu,  399,  436, 437 ;  aflEd.,  5  Cowen,  587 ;  Liotard  v. 
Graves^  3  Caines,  243  ;  GUlet  v.  Van  Rensselaer^  15  N.  Y.  397 ; 
Foley  \,  Foley ^  15  App.  Div.  276;  Chester  Y.Jumdjl^b^. 
Y.  237 ;  Lloyd  v.  Carrier^  2  Lans.  364 ;  Beach  v.  CoUes,  85  N. 
Y.  515 ;  Colender  v.  Phelan,  79  N.  Y.  366 ;  Morris  v.  AUen^ 
14  N.  J.  Eq.  44 ;  Baker  v.  MayOy  129  Mass.  517 ;  In  re  Ger- 
man Mining  Co,^  4  DeG.,  M.  &  G.  19,  35 ;  1  Lindley  on  Part. 
890;  In  re  Norwich  Yam  Co,,  22  Beav.  143, 168 ;  Troupes 
Case,  29  Beav.  353 ;  In  re  Beulah  Park  Estate,  L.  R.  [15  Eq.] 
43 ;  Hodges  v.  Parker,  17  Vt.  242 ;  Ligare  v.  Peacock^  109 
III.  94 ;  Matthews  v.  Adams,  84  Md.  143 ;  Woerz  v.  Schu- 
macher, 161 N.  Y.  530.) 

When  the  money  has  been  paid  in  as  capital,  or  where  there 
is  an  express  agreement  between  the  parties  that  interest  is  not 
to  be  allowed  or  charged,  this  rule,  of  course,  has  no  applica- 
tion. So  the  plaintiffs  right  to  the  item  of  interest  must 
depend  upon  the  fact  that  the  money  was  a  loan  to  the  firm 
and  not  a  contribution  to  capital,  and  we  must  resort  to  the 
findings  of  the  referee  for  the  fact.  The  only  finding  in  the 
report  that  bears  upon  tl|e  question  is  in  the  following  words : 
"The  claim  made  by  plaintiff  for  interest  on  his  advances  of 
money  to  and  for  the  use  of  the  firm  is  disallowed,  for  the  rei^ 
son  that,  as  a  matter  of  fact,  there  was  no  agreement,  either 
express  or  implied,  that  such  interest  should  be  paid  or  allowed, 
and,  under  the  circumstances  of  the  case,  the  right  to  interest 
does  not  exist  as  matter  of  law  in  the  absence  of  such  an 
agreement."  It  is  not  quite  clear  whether  this  language 
was  used  by  the  learned  referee  to  express  the  idea  of  a 
loan  or  a  contribution  to  capital  although  the  words  "  advances 
of  money  to  and  for  the  use  of  the  firm  "  are  more  appropriate 
to  describe  a  loan  than  a  payment  of  capital.     {Snyder  v. 
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Lindsey^  157  N".  Y.  616.)  While  the  language  is  open  to  con- 
struction, it  would  be  qulie  unreasonable  to  hold  that  it 
imports  a  finding  that  the  money  advanced  was  capital  and 
not  a  loan  to  the  firm.  It  is  claimed  by  the  learned  counsel 
for  the  defendant  that  the  decision  upon  the  appeal  below 
conclusively  establishes  the  fact,  so  far  as  this  court  is  con- 
cerned, that  the  money  advanced  was  capital  and  not  a  loan. 
The  court  upon  appeal  could  i^ot  settle  that  fact  unless  it  had 
been  found  by  the  trial  court,  and  tlie  referee  did  not,  in  terms 
at  least,  make  any  such  finding.  The  order  of  the  learned 
court  below  is  in  the  following  words :  "  It  is  hereby  ordered 
and  adjudged  that  the  judgment  so  appealed  from  be,  and 
the  same  is,  hereby  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event,  unless  within  twenty  days  defendant  stipulates 
to  reduce  his  recovery  by  deducting  therefrom  $897.62,  in 
which  event  the  judgment  so  reduced  is  affirmed,  without 
costs,  and  in  such  case  the  court  unanimously  decided  that  the 
findings  of  fact  as  modified,  as  aforesaid,  are  supported  by  the 
evidence."  We  do  not  perceive  how  this  order  can  conclude 
the  plaintiff  in  this  court  upon  the  question  of  interest  since  that 
question  is  one  of  law  arising  upon  the  facts  found.  The 
inquiry  now  is  what  has  the  referee  found  ?  Has  he  found  that 
the  money  advanced  was  capital,  or  has  he  found  that  it  was 
a  loan  ?  On  this  vital  question  the  order  of  the  learned  court 
below  reflects  no  light.  But  it  is  said  that  this  court  must  in 
such  a  case  as  this  presume  that  the  referee  found  every  fact 
necessary  to  support  the  judgment,  although  such  fact  is  not 
expressly  stated  in  the  report.  That  proposition  is  doubtless 
correct,  providing  the  necessary  finding  was  within  the  scope 
of  the  pleadings  and  the  evidence.  {^Ainherst  College  v. 
Ritch^  151  N.  Y.  282.)  But  we  are  not  required  to  presume 
that  the  referee  found  facts  against  the  evidence  or  against 
the  admissions  of  the  pleadings,  and  in  order  to  give  construc- 
tion to  the  language  of  the  referee  in  the  finding  referred  to, 
we  may  properly  look  into  the  pleadings  in  order  to  see  what 
was  the  attitude  of  the  parties  at  the  trial.  NoJt  only  is  the 
answer  silent  with  respect  to  any  claim  by  the  defendant  that 
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the  advances  were  capital,  but  under  a  fair  construction  the 
fact  that  the  J  were  loans  seems  to  be  admitted.  The  com- 
plaint distinctly  alleged  ^- that  the  plaintiff  has,  at  various 
times,  loaned  to  the  said  copartnership  large  sums  of 
money,  which  have  not  yet  been  repaid."  This  allegation 
cannot  fairly  be  limited  to  any  particular  advance  or  transac- 
tion, but  is  broad  enough  to  include  all  advances  made  by  the 
plain tiflE  to  the  firm  during  the  existence  of  the  partnership,, 
and  it  is  stated  that  these  advances  were  loans.  If  the  fact 
thus  alleged  has  not  been  controverted,  it  must  be  taken  as- 
admitted.  The  answer  of  the  defendant  to  this  allegation  ia 
as  follows:  "The  defendant  denies  the  allegations  of  the 
seventh  paragraph  of  the  complaint,  but  admits  that  the  plain- 
tiff did  loan  to  the  said  copartnership  certain  sums  of  money, 
all  of  w^hich  were  repaid  to  him."  It  will  be  seen  that  thia 
allegation  of  the  answer  contains  a  denial,  an  admission  and 
an  affirmative  averment.  It  is  a  settled  rule  in  the  construc- 
tion of  pleadings  that  a  material  fact  distinctly  alleged  in  the 
complaint  is  not  controverted  by  stating  the  same  fact  in  the 
answer  in  some  other  way  or  by  giving  a  version  of  the  trans- 
action inconsistent  with  the  allegation  in  the  complaint.  The 
allegations  of  the  complaint  are  controverted  or  put  in  issue 
only  by  a  general  or  specific  denial.  A  material  fact  alleged 
is  not  controverted  or  put  in  issue  by  a  statement  inconsistent 
with  the  facts,  or  from  which  a  denial  may  be  implied  or 
inferred.  {Fleischinan  v.  Stein,  90  N.  Y.  110 ;  Marston  v. 
Sioett,  66  K  Y.  210;  Wood  v.  Whiting,  21  Barb.  190;  West 
Y,  Arnerican  Exchange  Bank,  44  Barb.  175.)  The  material 
fact  alleged  in  the  complaint  in  this  case  was  that  the  plaintiff 
had  made  loans  of  money  to  the  firm.  This  allegation  was  not 
met  by  either  a  general  or  specific  denial,  but  by  a  statement 
in  a  single  sentence,  which,  when  properly  interpreted, 
amounts  to  an  affirmative  plea  of  payment.  The  pleader 
first  denies  the  allegations  of  the  complaint,  then  admits  them 
and  alleges  that  the  loans  were  paid. 

The  findings  of  the  learned  referee,  when  read. with  the 
pleadings,  should,  therefore,  be  construed  as  importing  a  loan 
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to  the  Urm  and  not  a  contribution  to  capital.  If  the  words 
"  advances  of  money  to  and  for  the  use  of  the  firm  "  are  in 
themselves  ambiguous,  they  are  made  quite  certain  by  the 
condition  of  the  pleadings,  and,  hence,  it  is  reasonable  to  con- 
clude that  the  referee  did  not  find  that  the  money  advanced 
was  capital,  but  did  find  that  it  was  a  loan  to  the  firm.  The 
real  character  of  the  various  transactions  having  thus  been 
estabUshed,  as  matter  of  fact,  by  the  findings,  nothing  remains 
but  to  apply  the  law  to  the  fact  found.  We  think  that  the 
refusal  of  the  referee  to  allow  interest  to  the  plaintiflE  on  the 
sums  loaned  by  him  to  the  firm  was  error,  and  the  judgment 
must,  therefore,  be  reveraed  and  a  new  trial  granted,  costs  to 
abide  the  final  award  of  costs  in  the  action. 

Paeker,  Ch.  J.,  Haight  and  Weenee,  JJ.,  concur ;  Geay 
and  Landon,  JJ.,  dissent ;  Cdllen,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  Yoek  ex  rel.  The  State 
BoAED  of  Chaeities,  Eespondcut,  v.  The  New  Yoek 
Society  foe  the  Peevention  of  Ceuelty  to  Childeen, 
Appellant. 

1.  Constitutional  Law  —  Corporations,  When  Charitable.  A 
charitable  institution,  within  the  meaning  of  sections  11  to  14  of  article  8 
of  the  Constitution,  chapter  771  of  the  Ljiws  of  1895,  and  chapter  546  of 
the  Laws  of  1896,  giving  to  the  state  board  of  charities  the  right  of  visita- 
tion with  respect  to  all  charitable  institutions,  is  one  that  in  some  form 
or  to  some  extent  receives  public  money  for  the  support  and  maintenance 
of  indigent  persons,  and  by  public  money  is  meant  money  raised  by  taxa- 
tion not  only  in  the  state  at  large,  but  in  any  city,  county  or  town. 

2.  Private  Charitable  Institution  not  Subject  to  State  Inspec- 
tion. A  purely  private  institution,  which,  without  any  compensation 
from  the  public,  cares  for  or  maintains  indigent  adults  or  children  who 
voluntarily  seek  it  as  a  home,  or  who  remain  there  voluntarily,  is  not 
subject  to  state  inspection  or  regulation. 

(Submitted  March  12,  1900;  decided  April  17,  1900.) 

Motion  for  reargument  of  ease  reported  in  volume  161, 
Kew  York  Eeports,  at  page  233. 
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John  C.  Davies,  Attorney- General^  T/ieodore  E,  Hancocky 
Benjamin  F,  Tracy  and  John  M.  Bowers  for  motion. 

David  B,  Hill  and  De  Lancey  Nicoll  opposed. 

O'Brien,  J.  The  counsel  for  the  respective  parties  in  this 
case  have  submitted  voluminous  papers  and  elaborate  briefs  in 
support  of,  and  in  opposition  to,  a  motion  for  a  re-argurnent. 
In  the  notice  of  motion,  numerous  grounds  for  a  rehearing 
are  to  be  found,  but  only  one  of  them  need  be  considered. 
That  is,  that  the  court,  in  the  decision  of  the  case,  has  over- 
looked certain  constitutional  and  statutory  provisions  relating 
to  the  visitorial  power  of  the  board  of  charities,  through  the 
inadvertence  of  counsel.  Upon  this  ground,  substantially 
every  feature  of  the  case  has  been  presented  for  the  second 
time.  On  many  of  the  points  the  prevailing  opinion  of  this 
court  is  quoted,  not  to  show  that  the  particular  point  was  over- 
looked, but  that  our  conclusion  was  wrong  in  point  of  law. 
The  whole  discussion  resolves  itself,  in  the  end,  into  the 
inquiry  :  what  is  a  charitable  institution  within  the  meaning  of 
the  Constitution  and  the  statutes.  When  that  term,  as  used 
in  the  Constitution,  is  defined,  the  controversy  is  settled,  since 
the  statutes  are  no  broader  than  the  Constitution,  and  what- 
ever construction  is  to  be  placed  upon  the  fundamental  law, 
the  same  construction  would  follow  with  respect  to  the  same 
terms  when  used  in  the  statute.  The  brief  upon  this  motion 
is  signed  by  the  attorney-general  and  his  predecessor  in  office, 
who  appeared  as  counsel  in  the  case,  and  also  by  two  other 
distinguished  members  of  the  bar  who  did  not  participate  in 
the  original  argument.  It  is  somewhat  remarkable  that  in  all 
the  discussion  upon  the  only  question  in  the  case  the  counsel 
have  not  attempted  to  furnish  a  definition  of  a  charitable 
institution,  as  that  term  is  used  in  the  Constitution.  All  must 
admit  that  it  does  not  include  every  corporation  or  society  that 
has  some  charitable  feature  or  is  engaged  in  some  good  work, 
but  that  the  meaning  of  those  terms  must  be  limited.  This 
much,  it  is  safe  to  premise,  has  already  been  demonstrated  and 
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must  be  conceded.  Assuming  that  this  proposition  is  beyond 
dispute,  the  question  is,  and  always  has  been,  where  is  the  line 
to  be  drawn  ?  The  learned  counsel  who  have  presented  the 
brief  in  support  of  this  motion  have  not  attempted  to  draw  it. 
It  is  true  that  they  earnestly  contend  that  this  court,  in  the 
decision  of  the  case,  has  drawn  the  line  at  the  wrong  point, 
but  they  have  not  attempted  to  inform  us  at  what  other  point 
it  should  be  placed.  The}'  evidently  have  contented  them- 
selves with  attempting  to  show  that  wherever  it  is  drawn  this 
defendant  should  be  included  within  the  powers  of  the  board 
of  charities. 

It  is  quite  obvious,  however,  that  if  any  limitations  at  all 
are  to  be  placed  upon  those  powers  the  language  of  the  Con- 
stitution must  be  construed  by  some  reasonable  rule  or  upon 
some  rational  principle.  We  have  attempted  to  do  that  by 
holding  that  a  charitable  institution  must  be  one  that  in  some 
form  or  to  some  extent  receives  public  money  for  the  support 
and  maintenance  of  indigent  persons.  By  public  money  is 
meant  money  raised  by  taxation  not  only  in  the  state  at  large 
but  in  any  city,  county  or  town.  The  adoption  of  this  prin- 
ciple will  permit  the  board  to  visit,  inspect  and  regulate  every 
institution  in  the  state,  public  or  private,  where  children  or 
adults  are  supported  or  maintained,  in  whole  or  in  part,  by 
the  use  of  public  money,  and  every  institution,  public  or  pri- 
vate, where  children  or  adults  are  sent  or  detained  for  support 
or  maintenance  in  pursuance  of  any  law.  But  we  are  informed 
by  the  papers  upon  this  motion  that  this  rule  would  deprive 
the  board  of  jurisdiction  over  half  the  charitable  institutions 
in  the  state.  The  papers  presented  in  opposition  to  this 
motion  show  that  the  institutions  thus  excluded,  with  the 
exception,  perhaps,  of  about  half  a  dozen,  have  never  been 
visited  by  the  board  in  the  past ;  and  obviously,  if  it  be  true, 
as  the  relator  asserts,  that  there  are  over  twelve  hundred 
charitable  institutions  in  the  state,  it  would  be  impossible  to 
exercise  the  power  of  visitation  by  the  board  with  respect  to 
all  of  them  in  any  one  year.  There  must,  in  the  nature  of 
things,  be  a  distinction  in  this  respect  between  private  institu- 
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tions  receiving  public  money  in  some  form  or  in  some  measure 
as  charity  and  the  same  class  of  institutions  that  do  not.  This 
may  be  illustrated  by  reference  to  a  class  of  institutions  men- 
tioned in  the  moving  papers.  We  will  suppose  that  a  private 
individual  is  wealthy  and  benevolent  enough  to  found  and 
endow  a  private  hospital.  When  complete  the  building  and 
everything  in  it  is  his  private  property.  No  one  is  compelled 
by  any  law  to  go  there  or  remain  there,  and  the  founder  is 
under  no  legal  obligation  to  receive  patients.  It  is  purely  a 
private  concern,  and  it  is  difficult  to  understand  upon  what 
legal  ground  the  state  can  claim  the  right  to  inspect  his  books, 
or  to  make  rules  and  regulations  for  the  transaction  of  the 
business.  There  must  be  some  limit  to  the  power  of  govern- 
ment to  interfere  in  purely  private  affairs ;  and  what  is  true 
of  a  hospital  is  equally  true  of  many  of  the  other  private  insti- 
tutions referred  to  in  the  moving  papers.  But  when  any  of 
these  institutions  become,  in  any  form  or  to  any  extent,  the 
recipients  or  beneficiaries  of  public  money  as  charity,  there  is 
a  just  and  reasonable  ground  upon  which  the  state  may  claim 
the  right  of  visitation.  And  it  is  by  the  application  of  this 
principle  that  a  charitable  institution,  as  used  in  the  Constitu- 
tion, is  to  be  defined  and  understood. 

It  was  upon  this  principle  that  the  decision  in  this  case 
attempted  to  define  what  is  and  what  is  not  a  charitable  insti- 
tution. We  are  satisfied,  upon  further  examination  of  the 
case,  that  the  rule  adopted  is  not  only  just  and  reasonable  in 
itself,  but  it  was  the  principle  which  the  convention  intended 
to  engraft  upon  the  Constitution,  and  this  really  presents  the 
only  disputed  question  of  law  in  this  case.  The  learned  coun- 
sel for  the  relator  do  not  assent  to  this  construction.  Their 
position  to  the  contrary  is  distinctly  stated  in  the  moving 
papers  in  these  words :  "  The  main  purpose  and  intention  of 
the  constitutional  provisions  and  the  statutory  enactment  are 
not  so  much  to  supervise  the  pecuniary  affairs  of  institutions 
as  to  provide  for  an  inspection  of  the  management  of  the 
institutions  and  to  see  that  the  inmates  are  properly  treated, 
and,  if  not,  so  to  secure  the  correction  through  due  prcxsess  of 


1900.]  Pko.  ex  ebl.  Bd.  Charities  v.  N.  Y.  Soo.  P.  C.  C.  433 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  O'Brien,  J. 

law  of  whatever  abuses,  evils  or  defects  which  may  be  found 
to  exist."  It  is  not  very  easy  to  see  how  the  state  can  exam- 
ine into  the  evils  or  correct  the  abuses  in  a  purely  private 
unincorporated  institution  to  which  no  one  could  be  sent,  or 
in  which  no  one  can  be  detained  by  any  law,  and  where  the 
inmates  may  come  and  go  at  pleasure.  If  the  framers  of  the 
Constitution  had  any  such  purpose  in  mind  it  is  remarkable 
that  no  ti-ace  of  it  is  to  be  found  and  no  reference  was  made 
to  it  in  the  proceedings  and  debates  upon  those  provisions  of 
the  Constitution  relating  to  charities.  The  proceedings  of  the 
convention  do  not  disclose  any  purpose  to  interfere  with  pri- 
vate institutions  that  were  not  in  any  form,  or  to  any  extent, 
the  beneficiaries  of  public  money.  I  refer,  of  course,  to  those 
private  institutions  that  admit  or  care  for  children  or  adults 
without  any  compensation  from  the  public  and  where  the 
inmates  are  in  the  institution  solely  by  their  own  volition.  If 
the  inmates  in  these  institutions  are  not  properly  treated  they 
are  not  obliged  to  stay  there  or  to  go  there.  If  they  are 
detained  there  against  their  will  the  process  of  the  courts  is 
open  to  them  to  secure  their  enlargement  or  liberation.  If  a 
mere  private  institution  is  not  properly  managed  in  the  opin- 
ion of  the  board  of  charities  it  would  be  difficult,  I  think,  to 
point  out  any  law  which  confers  power  upon  the  board  to 
change  the  management.  It  is  safe  for  the  courts  to  assume 
that  such  institutions,  depending  on  the  patronage  of  the  pub- 
lic, will  be  interested  to  merit  it  by  such  a  management  of 
their  affairs  as  will  commend  them  to  the  confidence  of  their 
patrons,  and  that  if  they  fail  to  treat  the  inmates  properly 
they  will  not  go  there  voluntarily  or  remain  when  there. 
The  perfect  liberty  of  action  which  the  inmates  enjoy,  and 
the  promptings  of  self-interest  on  both  sides,  will  regulate 
private  charity  without  any  governmental  interference. 
There  is  nothing  in  the  proceedings  of  the  convention  to  war-, 
rant  us  in  holding  that  there  was  any  purpose  to  subject  purely 
private  institutions  which  cared  for  or  maintained  those  indi- 
gent adults  or  children  who  voluntarily  seek  such  places  as 
homes  or  remain  there  voluntarily  to  state  inspection  or  regu- 
55 
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lation.  The  purpose  which  the  learned  counsel  for  the  relator 
now  claim  was  in  the  mind  of  the  convention  is  nowhere 
expressed  in  the  proceedings  of  that  body,  and  there  was  no 
public  demand  for  any  change  in  that  respect. 

On  the  contrary,  the  purpose  of  regulating  the  expenditure 
of  public  money  for  charity  was  stated  and  avowed  by  nearly 
every  member  that  spoke  on  that  subject,  and  in  all  the  writ- 
ten records  of  that  body.  The  article  of  the  Constitution  now 
under  consideration  was  reported  from  the  committee  on 
charities  by  the  chairman,  Mr.  Lauterbach,  on  the  2d  of 
August,  1894.  It  was  accompanied  by  an  elaborate  report  in 
writing,  and  it  is  only  necessary  to  read  it  in  order  to  ascertain 
the  underlying  purpose  in  view.  When  the  convention  was 
about  to  adjourn  on  the  29tli  of  September,  1894,  the  presi- 
dent, Mr.  Choate,  delivered  an  address,  which  was  evidently 
the  result  of  reflection,  if  not  of  careful  preparation.  On  the 
subject  now  under  consideration  he  said :  "  There  was  another 
subject  which  deeply  agitated  the  minds  of  the  people  of  this 
state,  and  that  was  the  application  of  public  money  in  the  way 
of  private  charity.  By  many  who  had  not  carefully  examined 
the  subject  it  was  believed  to  be  inherently  an  evil  which 
could  only  be  cured  by  cutting  it  out  by  the  roots.  We  have, 
through  our  charities  committee,  most  carefully  examined  that 
question,  and  I  think  we  came  to  the  conclusion  that  the  sys- 
tem which  the  state  had  deliberately  adopted  and  carefully 
followed  now  for  more  than  twent}'  years,  of  employing  the 
aid  of  honest,  faithful,  devoted  private  charitable  institutions 
for  the  care  of  certain  wards  of  the  state  that  could  not  other- 
wise be  as  well  cared  for,  ought  not  to  be  departed  from  ;  but, 
at  the  same  time,  there  were  abuses  incident  to  the  conduct 
of  that  mode  of  charity  which  at  least  there  should  be  a  stop 
put  to,  and  we  have  deprived  the  legislature  of  the  com- 
pulsory power  in  the  matter.  Hereafter,  if  this  constitution 
is  adopted,  no  subordinate  division  of  the  state  can  be  com- 
pelled, by  the  central  power  of  the  state,  to  devote  a  dollar  of 
its  money,  against  its  will,  to  any  particular  form  of  charity. 
Besides  that  we  have  secured  the  regulation  of  the  state  board 
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of  charities  to  this  effect :  that  wherever  any  public  money  is 
devoted  to  a  private  charity  for  the  public  service  it  shall  con- 
tinue under  public  control,  and  the  vigilant  eye  and  the 
strong,  arm  of  the  people  shall  be  able  to  follow  every  dollar 
of  the  public  money  into  every  institution  to  which  it  is  so 
devoted." 

Before  the  adjournment,  the  convention  appointed  a  com- 
mittee to  prepare  a  public  address  to  the  people  in  order  to 
inform  them  before  the  election  with  respect  to  the  purpose  and 
scope  of  the  changes  made  in  the  fundamental  law.  That 
committee  was  composed  of  some  of  the  most  prominent  mem- 
bers of  the  convention,  including  the  president.  The  question 
of  charities  was  referred  to  in  this  address  in  the  following 
language : 

"  We  have  required  the  legislature  to  provide  for  free  pub- 
lic schools  in  whicli  all  of  the  children  of  the  state  may  be 
educated  ;  and  we  have  prohibited  absolutely  the  use  of  pul> 
lie  money  in  aid  of  sectarian  schools.  We  have  provided  also 
for  regulating  and  limiting  the  payment  of  public  money  to 
private  institutions  for  the  support  of  the  poor  by  depriving 
the  legislature  of  the  power  to  pass  mandatory  laws  requiring 
such  payments  from  counties,  cities,  towns  and  villages,  and 
by  subjecting  such  expenditures  to  the  control  of  the  State 
Board  of  Charities." 

These  statements  from  the  highest  and  most  authoritative 
sources  indicate  very  clearly  what  the  purpose  of  the  conven- 
tion was,  and  in  the  light  of  that  purpose  we  may  safely  inter- 
pret the  meaning  of  the  language  employed.  The  purpose^ 
was  to  safeguard  the  expenditure  of  public  money  for  the 
support  and  maintenance  of  indigent  persons  in  public  or 
private  institutions  ;  and  hence  the  language  employed  should 
be  made  subservient  to  that  purpose.  It  is  reasonable,  there- 
fore, to  conclude  that  when  the  framers  of  the  Constitution 
spoke  of  charitable  institutions  they  intended  to  designate 
only  such  as  were  within  the  scope  of  the  reform.  So  long 
as  we  give  effect  to  the  Constitution,  according  to  the  spirit, 
and  purpose  in  which  it  was  framed  by  the  convention  and 
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adopted  by  the  people,  it  is  safe  to  conclude  that  the  decision 
rests  on  reasonable  grounds. 

There  is  no  distinction,  we  think,  between  a  charitable 
institution  and  an  eleemosynary  one.  The  two  words  are  used 
interchangeably  and  express  substantially  the  same  idea.  Nor 
^o  we  think  that  the  suggestion  that  the  defendant,  if  not  a 
charitable  institution,  is  a  reformatory  or  a  correctional  one, 
Jias  any  substantial  foundation.  The  defendant  is  not  a  cor- 
rectional or  a  reformatory  institution,  unless,  indeed,  in  the 
isame  sense  that  the  police  department  or  the  police  courts  are. 
-Much  emphasis  is  placed  upon  the  circumstance  that  the 
defendant,  under  a  special  statute,  may  be  appointed  guardian 
of  a  minor  child.  We  assume  that  many  trust  companies  and 
other  corporations  have  been  given  the  like  capacity,  but  the 
fact  that  they  possess  such  power  does  not  prove  or  tend  to 
proVe  that  they,  are  charitable  institutions.  It  is  said  that  this 
case  is  of  great  public  impoi'tance,  and  in  view  of  this  sug- 
gestion we  have  carefully  considered  all  that  has  been  sub- 
mitted in  support  of  the  motion,  but  we  see  no  reason  to 
change  our  views  with  respect  to  the  proper  decision  of  the 
case. 

The  motion  for  a  reargument  should,  therefore,  be  denied, 
with  ten  dollars  costs. 

Pabkeb,  Ch.  J.,  Gray  and  Bartlett,  J  J.,  concur ;  ELaioht, 
Martin  and  Vann,  J  J.,  dissent  from  opinion,  but  concur  in 
result  upon  the  ground  that  there  is  no  reason  for  a 
reargument. 

Motion  denied. 
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In  the  Matter  of  the  Application  of  Lauba  Leggat,  Appel-  ^J^  ^ 
lant,  to  Punish  William  V.  Molix)y,  Sheriff  of  Westchester  |fl63  597 
County,  Respondent,  for  Contempt  of  Court. 

Habeas  Corpus  —  Liability  op  Sheriff,  for  Discharge  of  Civii* 
Debtor  from  Imprisonment  —  Code  Civ.  Pro.  §  2088,  Subd.  1.  A 
county  judge  has  no  power,  upon  the  return  to  a  writ  of  habeas  corpus^ 
to  order  the  discharge  of  an  executrix,  committed  to  jail  for  a  civil  con- 
tempt in  failing  to  pay  certain  sums  of  money  to  persons  named  in  a  sur- 
rogate's decree,  where  no  notice  has  been  given  to  the  persons  who  have  an 
interest  in  continuing  the  imprisonment  or  restraint,  or  to  their  attorney; 
such  an  order  is  void  under  subdivision  1  of  section  2088  of  the  Code  of 
Civil  Procedure,  and  affords  no  protection  to  a  sheriff,  in  a  proceeding 
to  punish  him  for  a  civil  contempt  in  releasing  her  from  custody,  because 
made  by  an  officer  of  limited  statutory  jurisdiction  without  taking  the 
necessary  jurisdictional  steps,  if  the  order  contains  no  recital  of  jurisdic- 
tional facts  and  the  sheriff  cannot  prove  such  facts  by  extrinsic  evidence. 

Matter  of  Leggat,  47  App.  Div.  381,  reversed. 

(Argued  Pebniary  27,  1900;  decided  April  17,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Janu- 
ary 9,  1900,  reversing  an  order  of  the  Surrogate's  Court  of 
Westchester  county  adjudging  William  V.  Molloy,  sheriff  of 
said  county,  guilty  of  a  civil  contempt  of  court  and  imposing^ 
a  line  upon  him  of  $250,  for  that  he  discharged  from  the 
county  jail  of  said  county  Susie  Slater  Weeks,  committed 
thereto  by  the  mandate  and  commitment  of  said  Surrogate's 
Court  until  she  should  make  payment  according  to  said  man- 
date, without  receiving  such  payment,  and  dismissing  the 
proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jacob  Marks  for  appellant.  The  County  Court  had  no 
jurisdiction  to  make  a  final  order  in  habeas  corpus  proceedings 
discharging  the  prisoner,  in  the  absence  of  a  return,  and  notice 
to  the  party  who  had  an  interest  in  continuing  tlie  imj)rison- 
ment  of  the  time  and  place  where  the  writ  was  returnable.. 
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The  failure  to  comply  with  the  provisions  of  the  Code  in  this 
respect  was  a  jurisdictional  defect,  and  makes  the  order  of  the 
County  Court  absolutely  void.  (Church  on  Habeas  Corpus, 
§§  105,  120,  123;  People  ex  rel.  v.  Brennan,  61  Barb.  540; 
People  ex  rel.  v.  Moss,  6  App.  Div.  411  ;  People  v.  CdssdSj 
5  Hill,  167 ;  People  v.  Pelham,  14  Wend.  48 ;  People  ex  rel. 
V.  Frink,  41  Hun,  188 ;  People  v.  Walsh,  21  Abb.  [N.  C] 
290  ;  People  ex  rel.  v.  Grant,  111  K.  Y.  584;  People  ex  rel, 
V.  Wardeyi,  etc,  100  X.  Y.  20 ;  People  ex  rel.  v.  Mercein,  8 
Paige,  47  ;  People  ex  rel,  v.  Lenhischer,  34  App.  Div.  577.) 
The  order  of  tlie  county  judge  directing  the  discharge  of  the 
prisoner  is  void,  and  aflEords  no  protection  to  the  sheriff,  as 
there  are  no  reftitals  in  it  that  the  statutory  requirements 
necessary  to  confer  jurisdiction  liad  been  taken,  and  as  no 
proof  was  or  could  be  given  by  the  sheriff  aliunde  the  order 
that  these  requirements  had  been  taken.  (Bulhjmore  v. 
Cooper,  46  N.  Y.  236;  Shaffer  w  Riseley,  114  N.  Y.  23; 
Seward  v.  Wale^,  40  App.  Div.  539;  Cable  v.  Cooper,  15 
Johns.  152 ;  Jackson  v.  Smith,  5  Johns.  115 ;  Murfree 
on  Sheriffs,  §  203;  Crocker  on  Sheriffs,  §  605.)  The 
sheriff  violated  every  requirement  of  the  Code  regulating 
the  discharge  of  a  person  in  his  custody  by  habeas  corpus  pro- 
ceedings. His  acts  and  knowledge  of  the  irregularity  of  his 
proceedings  constituted  a  contempt  of  court  in  disobeying  the 
surrogate's  commitment  wliich  directed  him  to  keep  the  pris- 
oner in  jail  until  discharged  according  to  law.  (Code  Civ. 
Pro.  §  14,  subd.  1 ;  People  v.  Stone,  10  Paige,  606 ;  Matter 
of  Clark,  20  Hun,  551 ;  People  ex  rel.  v.  Ct.  of  Oyer  cfe  Ter- 
Tiiiner,  10  App.  Div.  26 ;  Mayor,  etc.,  v.  Pendleton,  64  N. 
Y.  622;  King  v.  Barnes,  113  N.  Y.  476;  People  ex  rel.  v. 
Ct.  of  Oyer  <&  Terminer,  101  N.  Y.  245 ;  Jewelers'  Agency 
V.  Rothschild,  6  App.  Div.  500;  Clark  v.  Bininger,  75  N. 
Y.  344;  People  ex  rel.  v.  McKane,  78  Hun,  154;  People  v. 
Walsh,  21  Abb.  [N.  C]  299.) 

Justus  A.  B.  Coxoles  and  Charles  P.  Cowles  for  respond- 
ent.    A  ministerial  officer  is  protected  in  the  execution  of  a 
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process  whether  the  same  issue  from  a  court  of  limited  or  gen- 
eral jurisdiction,  although  such  court  has  not  in  fact  such 
jurisdiction  in  the  case,  provided  it  appears  that  the  court  has 
jurisdiction  of  the  subject-matter  and  nothing  appears  in  the 
process  to  apprise  the  officer  but  that  the  court  also  has  juris- 
diction of  the  person  of  the  party  to  be  aflEected  by  the  process. 
{Savcbcool  V.  Boughton^  5  Wend.  170  ;  Chegaray  v.  JenlcinSy 
5  N.  Y.  376.)  A  process,  though  void  as  respects  the  party, 
if  regular  and  apparently  valid  on  its  face,  will  protect  the 
officer.  {Kerr  v.  Mount^  28  N.  Y.  659  ;  Roderigaa  v.  E.  R, 
S.  Insty  76  N.  Y.  316.)  The  county  judge  had  jurisdiction  to 
entertain  the  application  for  the  writ  of  habeas  corpus.  (Code 
Civ.  Pro.  §§  241,  2017,  2020.)  The  county  judge  in  open 
court  ordered  the  prisoner's  discharge,  and  an  order  of  dis- 
charge was  duly  entered.  This  was  witliin  his  judicial  pow- 
ere,  and  it  was  the  sheriff's  duty  to  obey  his  command. 
{People  ex  rel,  v.  Sturtevant^  9  iS'.  Y.  263 ;  People  ex  rel.  v. 
Van  Buren^  136  N.  Y.  252 ;  People  ex  rel,  v.  McKane^  78 
Hun,  154;  People  ex  rel,  v.  Rice,  144  K  Y.  249;  Ketchum 
V.  Edwards,  153  N.  Y.  534 ;  Washhon  v.  Cope,  144  N.  Y. 
287;  0^  Connor  v.  Felix,  87  Hun,  179.)  If  no  notice  was 
given,  such  failure  constituted  only  an  irregularity  and  it  was 
by  no  means  a  jurisdictional  defect.  {Arhei\burgh  v.  Arken- 
hurgh,  14  App.  Div.  367;  Spiehler  v.  Asiel,  83  Hun,  223; 
Kelly  V.  West,  80  X.  Y.  139 ;  People  ex  rel,  v.  Frink,  41 
Hun,  188;  Develin\,  Cooper,  84  N.  Y.-410.) 

Landon,  J.  We  assume  that  the  sheriff,  notwithstanding 
the  informality  of  liis  proceedings  in  obedience  to  the  com- 
mand qf  the  wnt  of  habeas  corpus  issued  to  him  by  the  county 
judge  of  Westchester  county,  produced  the  body  of  Susie 
Slater  Weeks  before  the  judge,  and  made  return  tliereto  that 
he  held  her  in  custody  by  virtue  of  the  order  of  the  Surro- 
gate's Court  of  that  county,  and  a  commitment  entered  by  the 
said  Surrogate's  Court  upon  that  order  and  issued  to  the 
sheriff,  whereby  he  was  commanded  to  take  the  body  of  Mrs. 
Weeks  and  commit  her  to  the  common  jail  of  his  county,  and 
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keep  and  detain  lier  therein  under  his  custody  until  she 
should  liave  fully  paid  the  sum  of  $935.53  and  his  fees  thereon, 
or  until  she  be  discharged  according  to  law. 

The  order  and  the  commitment  recited  that  in  certain  pro- 
ceedings in  the  said  Surrogate's  Court  of  Westchester  county, 
entitled  ''In  the  Matter  of  the  Judicial  Settlement  of  the 
^Account  of  Susie  Slater  Weeks,  Executrix  of  the  Last  Will 
and  Testament  of  Loretta  Slater,  Deceased,"  Susie  Slater 
Weeks  had  been  directed  to  pay  to  the  persons  therein  named 
certain  sums  of  money  aggregating  $935.53,  and  that  such 
proceedings  had  been  duly  had  in  said  Surrogate's  Court  as 
resulted  in  that  court  adjudging  her  guilty  of  a  civil  contempt 
of  court  for  disobedience  of  the  order. 

In  the  body  of  the  commitment,  and  also  indorsed  thereon, 
were  the  names,  among  others,  of  Laura  Leggat,  this  peti- 
tioner, and  of  her  attorney,  Jacob  Marks,  with  his  office 
address,  also  the  names  of  the  other  parties  to  whom  payment 
was  directed  to  be  made,  and  of  their  attorneys. 

The  county  judge,  upon  the  production  of  Mrs.  Weeks 
before  him  with  the  order  and  commitment,  and  on  motion  of 
her  attorney  and  without  notice  to  any  of  the  persons  or  their 
attorneys  for  whose  benefit  the  surrogate  had  committed  Mrs. 
Weeks,  indorsed  upon  the  certified  copy  of  commitment: 
"  Discliarged  May  31,  1899,  Smith  Lent,  County  Judge,"  and 
thereupon  the  sheriff  discharged  her. 

The  next  day  the  county  judge  signed  a  formal  order  which 
recited  the  production  before  him  by  the  sheriff  of  the  body 
of  Susie  Slater  Weeks  and  the  presentation  to  him  by  the 
sheriff  of  the  order  and  commitment  of  the  Surrogate's  Court, 
and  then  proceded  :  "  The  county  judge  having  examined  the 
said  commitment  and  order  so  presented  by  the  sheriff,  in 
response  to  said  writ,  and  finding  the  same  void  upon  the  face, 
now,  on  motion  of  David  H.  Hunt,  of  counsel  for  relator,  it 
is  ordered  that  said  relator,  Susie  Slater  Weeks,  be  forthwith 
discharged." 

In  subsequent  procefedings  in  the  Surrogate's  Court,  insti- 
tuted by  the  petitioner  herein,  that  court  adjudged  the  sheriff 
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guilty  of  a  civil  contempt  in  releasing  Mrs.  Weeks,  and 
imposed  a  fine  of  $260  upon  him.  The  Appellate  Division 
unanimously  reversed  the  order  of  the  Surrogate's  Court. 

The  order  of  the  county  judge  was  in  direct  conflict  with 
section  2038  of  the  Code  of  Civil  Procedure,  which  provides  : 
"  Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hear- 
ing has  been  adjourned,  as  the  case  may  be,  has  been  either 
personally  served,  eiglit  days  previously,  or  given  in  snch  other 
manner,  and  for  such  previous  length  of  time,  as  the  court  or 
judge  prescribes,  as  follows : 

"  1.  Where  the  mandate  was  issued  or  made  in  a  civil  action 
or  special  proceeding,  to  the  person  who  has  an  interest  in  con- 
tinuing the  imprisonment  or  restraint,  or  his  attorney." 

It  is  said  that  the  county  judge  had  jurisdiction  of  the  per- 
son and  of  the  subject-matter,  and  that  if  he  thereafter  dis- 
obeyed the  statute  it  was  but  an  irregularity  or  error  to  be  cor- 
rected by  appeal. 

The  proposition  will  not  stand  the  test  of  examination. 
While  the  writ  of  habeas  corpus  to  inquire  into  the  cause  of 
detention  is  of  great  antiquity,  and  the  privilege  of  the  writ  ia 
protected  from  suspension  by  the  National  and  State  Constitu- 
tions, nevertheless,  since  the  Revised  Statutes,  the  law  respect- 
ing it  has  been  statutory  in  form.  The  revisers  remark  in 
their  notes  "  that  the  law  in  relation  to  it  should  be  brought 
into  one  general  institution."  The  idea  was  that  the  law  should 
l)e  precisely  stated,  and  not  exposed  to  the  differing  views  and 
modes  of  expression  of  different  judges.  This  court  said  in 
People  ex  rel.  Tweed  v.  Liacomb  (60  JS".  Y.  5o9)  that  the  pro- 
visions of  the  Revised  Statutes  were  in  full  accord  with  the 
common  law.  The  sections  of  the  Code  of  Civil  Procedure 
relating  to  the  writ  are  a  re-revision  of  the  pi  o visions  of  the 
Revised  Statutes  in  harmony  with  a  supposed  more  scientific 
method  of  expression  and  with  some  adjudications. 
56 
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The  judge  before  whom  the  prisoner  is  brought  is  not  a  law 
to  himself ;  he  finds  the  law  already  written.     While  section 

2031  provides  that  the  judge  or  court  "  must,  immediately 
after  the  return  of  the  writ,  examine  into  the  facts  alleged  in 
the  return,  and  into  the  cause  of  the  imprisonment  or  restraint 
of  the  prisoner ;  and  must  make  a  final  order  to  discharge  him 
therefrom,  if  no  lawful  cause  for  the  imprisonment  or  restraint 
or  for  the  continuance  thereof,  is  shown,"  still  the  section 

2032  immediately  following  points  out  the  cases  in  which  the 
court  or  judge  shall  forthwith  make  a  final  order  to  remand 
the  prisoner,  and  section  2033  provides :  "  If  it  appears  upon 
the  return,  that  the  prisoner  is  in  custody,  by  virtue  of  a  man- 
date in  a  civil  cause,  he  can  be  discharged,  only  in  one  of  the 
following  cases,"  and  then  it  mentions  six  cases,  but  the  sec- 
tion does  not  declare  or  imply  that  the  judge  or  court  can 
make  an  ex  parte  order  directing  the  discharge  of  the  prisoner. 
Section  2038  plainly  forbids  it. 

It  is  obvious  if  the  judge  or  court,  upon  examining  into  the 
facts  and  cause  of  imprisonment  alleged  in  the  return  under 
section  2031,  discovers  that  the  imprisonment  is  "  by  virtue  of 
a  mandate  in  a  civil  cause,"  as  specified  in  section  2033,  that 
he  can  make  no  order  for  the  discharge  of  the  prisoner  upon 
any  one  of  the  six  grounds  specified  in  such  section  until  the 
proper  notice  under  section  2038  has  been  given  to  the  parties 
in  whose  favor  the  mandate  was  made. 

By  whatever  name  called,  the  subject-matter  embraced  the 
right  of  the  parties  who  had  procured  Mrs.  Weeks'  imprisDn- 
ment  to  have  it  continued  until  she  should  make  the  payments 
directed  by  the  Surrogate's  Court.  That  right  was  a  private 
right.  {People  ex  reL  Munsell  v.  Court  of  Oyer  and  Termi- 
ner, 101  N.  Y.  245.)  By  section  2038,  which  follows  the 
spirit  of  the  Constitution,  Mrs.  Leggat  and  the  other  persons 
benefited  by  it  could  not  be  deprived  of  it  without  due  process 
of  law,  the  essential  element  of  which  is  notice,  and,  until 
notice  was  given  to  them,  the  county  judge  had  no  complete 
jurisdiction  of  them  or  of  the  subject-matter. 

It  is  obvious  that  Mrs.  Weeks,  in  procuring  the  writ  of 
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habeas,  corpos,  sued  to  have  her  liberty  adjudged  as  against 
the  only  persons  who  had  an  interest  to  deprive  her  of  it.  If 
she  had  been  in  confinement  for  an  alleged  crime,  the  issue,  if 
any,  would  have  been  between  her  and  the  state.  Although 
in  such  case  section  2038  requires  that  notice  be  given  to  the 
district  attorney,  it  may  \ye  that  the  only  object  of  that  notice 
is  to  provide  that  the  judge  or  court  shall  have  the  benefit  of 
whatever  information  that  officer  can  furnish,  not  as  a  condi- 
tion precedent  to  full  jurisdiction,  but  as  an  aid  to  the  proper 
exercise  of  it ;  and,  therefore,  if  the  judge  or  court  chooses  to 
proceed  without  it,  it  is  at  best  a  mere  irregularity,  the  judge 
or  court  being  at  once  the  full  arbiter  of  both  the  right  of  the 
prisoner  and  of  tlie  state.  We  do  not  decide  that  this  is  so  — 
there  are  cases  to  the  effect  that  it  is  not  so  {People  v.  Ccutsel^y 
5  Hill,  167;  People  v.  Carter,  48  Hun,  165)  — but  we  refer 
to  such  a  case  to  point  out  more  clearly  the  situation  in  a  civil 
case  between  private  parties  when,  by  a  writ  of  habeas  corpus, 
the  prisoner  seeks  to  have  it  adjudged  against  the  persons  who 
have  procured  his  imprisonment  that  tliey  have  no  right  to 
the  remedy  or  no  right  to  continue  it  longer. 

The  judge  cannot  decide  the  question  as  to  the  prisoner 
without  also  deciding  it  as  to  the  adverse  parties  in  interest; 
and,  until  they  have  had  notice,  neither  they  nor  their  part  of 
the  subject-matter  has  been  brought  within  his  jurisdiction. 
{People  ex  reL  Hewlett  v.  Brennan,  61  Barb.  540 ;  People  v. 
Pelham,  14  Wend.  48;  Ex  parte  Beatty,  12  Wend.  229.) 
Jurisdiction  is  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy  between  parties  to  a  suit.  {People  ex 
reL  Davis  v.  Stiirtevaiit,  9  N.  Y.  263.)  Where  there  is  a  con- 
troversy between  adverse  parties,  both  have  an  equal  right  to 
be  heard,  and  to  secure  to  them  this  right  notice  of  tlie  time 
and  place  of  hearing  is  necessary,  and,  hence,  section  2038. 
Jurisdiction,  it  was  said  in  Develm  v.  Cooper  (84  N.  Y.  410), 
a  case  of  an  insolvent's  discharge,  consists  of  three  things: 
Firsts  power  by  law  to  act  upon  the  general  subject-matter; 
^econd^  jurisdiction  of  the  person  of  tlie  particular  insolvent ; 
third,  jurisdiction  of  the  particular  case.     It  is  obvious  that 
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unless  notice  should  be  given  to  the  adverse  parties  the  thiixl 
requirement  would  be  lacking. 

It  is  said  that  the  parties  aggrieved  may  proceed  to  have 
the  order  of  the  county  judge  vacated.  If  they  should  suc- 
ceed in  such  an  effort  it  does  not  appear  that  they  could  then 
find  Mrs.  Weeks  within  the  state.  Whatever  they  may  do  to 
retrieve  their  lost  advantage  concedes  the  loss. 

As  the  order  of  the  county  judge  was  void  because  made 
without  taking  jurisdictional  steps  enough  to  complete  his 
jurisdiction  to  make  it,  it  afforded  no  protection  to  the  sheriff, 
because  it  was  made  by  an  officer  of  limited  statutory  jurisdic- 
tion ;  it  contained  no  recital  of  jurisdictional  facts,  and  it  w^as 
in  the  nature  of  the  case  impossible  for  the  sheriff  to  prove 
such  facts  by  extrinsic  evidence.  He  could  neither  show  nor 
prove  regular  process,  and  it  was  necessary  for  him  to  do  one 
or  the  other.  {Bullymore  v.  Cooper^  46  N.  Y.  241 ;  Shaffer 
V.  RiseUy,  114  N.  Y.  23.) 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  surrogate  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien  and  Bartlett,  JJ,,  concur; 
Haioht,  Martin  and  Vann,  JJ.,  dissent. 

Order  reversed,  etc. 
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David  Schryer,  Appellant,  v.  Theodocius  Fenton, 
Respondent. 

Appeal  —  Review  of  Judgment  Entered  upon  a  Special  Ver- 
dict. Section  1888  of  the  Code  of  Civil  Procedure  has  no  application  to 
a  judgment  entered  upon  a  verdict,  and  the  Court  of  Appeals  has  no 
jurisdiction  tq  review  an  order  of  the  Appellate  Division  reversing  a  judg- 
ment entered  upon  a  special  verdict  and  granting  a  new  trial,  when  it 
does  not  appear  that  the  facts  as  found  by  the  verdict  were  affirmed  or 
approved  by  the  Appellate  Division. 

Schryer  v.  Fenton,  15  App.  Div.  158,  appeal  dismissed. 

(Argued  March  1,  1900;  decided  April  17,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  third  judicial  department,  entered 
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March  9,  1897,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  P.  KeUaa  for  appellant.  This  appeal  being  from 
a  judgment  reversing  a  judgment  entered  upon  a  deter- 
mination of  the  trial  court  and  an  order  granting  a  new 
trial  upon  such  reversal,  it  must  be  presumed  that  the  judg- 
ment was  not  reversed  and  a  new  trial  granted  upon  a 
question  of  fact,  but  that  the  reversal  was  wholly  upon  errors 
of  law,  and  that  the  facts  found  by  the  trial  court  stand 
approved  by  the  Appellate  Division.  (Code  Civ.  Pro.  §  1338 ; 
Bomeider  v.  Forster^  154  N.  Y.  229 ;  Petrie  v.  Trustees  of 
HamUton  CoUege,  158  N.  Y.  458 ;  People  v.  A.  R.  Co,,  160 
N.  Y.  225 ;  Gannon  v.  McQuire,  160  N.  Y.  476 ;  Lannon 
V.  Zj/nch,  160  N.  Y.  483.) 

John  P.  Badger  for  respondent. 

Haight,  J.  This  action  was  brought  for  the  wrongful  con- 
version of  a  quantity  of  hay.  The  defendant  justified  under 
an  execution  issued  upon  a  judgment  in  favor  of  Stevens  and 
Porter  against  John  S.  Martin  and  James  Danford,  which 
was  issued  to  him  as  constable,  and  upon  which  the  levy  and 
sale  complained  of  were  made.  Upon  the  trial  at  Circuit 
there  was  a  special  verdict  found,  upon  which  judgment  was 
entered  in  favor  of  the  plaintiff,  which  has  been  reversed  by 
the  Appellate  Division  and  a  new  trial  granted.  Section  1338 
of  the  Code  of  Civil  Procedure  has  reference  to  judgments 
entered  upon  the  report  of  a  referee  or  the  decision  of  a  court 
and  has  no  application  to  a  judgment  entered  upon  a  verdict. 
{Hmame  v.  N.  T.  C.  <&  B.  R.  R.  R.  Co,,  154  N.  Y.  278.) 
After  the  verdict  the  defendant  moved  for  a  new  trial  upon 
the  ground  that  the  verdict  was  against  the  evidence.  This 
motion  was  denied  and  an  exception  taken.  The  Appellate 
Division  has  neglected  to  state  whether  the  reversal  was  upon 
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the  law  or  upon  the  facts.  It  does  not  appear  that  the  facts, 
as  found  by  the  verdict,  were  affirmed  or  approved  by  the 
court.  The  reversal  may  have  been  upon  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence.  It  conse- 
quently follows  that  this  court  has  no  jurisdiction  to  review 
the  order  appealed  from.  {Harris  v.  Burdett,  73  N.  T.  136 ; 
Snehley  v.  Conner^  78  N.  Y.  218 ;  Chapman  v.  Comstock^  134 
N.  Y.  509 ;  Mickee  v.  W.  M.  cfe  R.  J/.  Co,,  144  N.  Y.  613 ; 
Hoes  V.  Edison  G.  E,  Co,,  150  N.  Y.  87.) 

The  appeal  shoiud  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin  and  Vann, 
JJ.,  concur;  Landon,  J.,  not  sitting. 

Appeal  dismissed. 


John  Van  Dolsen,  Appellant,  v.  The  Board  of  Education 
OF  the  City  of  New  York,  Respondent. 

New  York  City  —  Failure  of  Board  of  Education  to  Appropriate 
Money  for  Contract  yoix  School  Repairs.  The  failure  of  the  board  of 
education  of  the  city  of  New  York  to  make  an  appropriation,  authorized  and 
permitted  by  the  provisions  of  the  Consolidation  Act  (L.  1882,  ch.  410),  to- 
pay  a  contractor  for  erecting  a  retaining  wall  for  a  public  school  buildings 
under  a  contract  approved  and  ratified  by  the  board,  does  not  invalidate 
such  contract  and  preclude  a  recovery  by  the  contractor  where  he  per- 
formed the  work  in  good  faith,  without  knowledge  that  the  appropriation 
had  not  been  made,  and  he  had  no  means,  under  the  statute,  of  protecting 
himself  against  the  board's  exhausting  appropriations  available  and  suf- 
ficient, at  the  time  the  contract  was  made,  to  pay  for  the  work. 
Van  Dolsen  v.  Bd.  of  Education,  29  App.  Div.  501,  reversed. 

(Submitted  March  1,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
27,  1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term^ 
a  jury  having  been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 
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Andrew  D.  Parker  for  appellant.  The  action  is  properly 
brought  against  the  board  of  education,  and  it  alone  is  liable 
under  plaintiffs  contract,  and  the  corporation  of  the  citj  of 
New  York  was  not  liable  to  the  plaintiff  upon  his  claim.  (L. 
1882,  ch.  410,  §§  1022,  1027,  subd.  14 ;  Dannat  v.  Mayor, 
etc,  66  N.  Y.  586;  Dovovanv.Bd.  of  Education,  85  K  Y. 
117 ;  Dannat  v.  Mayor^  etc.,  6  Hun,  88 ;  Miller  v.  Mayor^  etc., 
3  Hun,  35 ;  GUdersleeve  v.  Bd.  of  Education,  17  Abb.  Pr. 
201 ;  Coulter  v.  Bd.  of  Education,  63  N.  Y.  365  ;  Ham  v. 
Mayor,  etc.,  70  N.  Y.  459 ; '  Trustees  of  Union  College  v. 
Catighlin,  89  Hun,  171 ;  People  ex  rel.  v.  Roosevelt,  24  App. 
Div.  17.)  A  sufficient  fund,  duly  appropriated  for  the  use  of 
the  board  of  education,  out  of  which  the  claim  of  the  plain- 
tiff could  be  paid,  being  in  existence  at  the  very  time  the 
contract  made  with  the  plaintiff  was  entered  into,  the  defend- 
ant is  liable,  even  if  such  appropriation  subsequently  became 
exhausted  by  the  action  of  the  board.  {Bird  v.  Mayor,  etc.,  33 
Hun,  396 ;  Smith  v.  Mayor,  etc.,  5  Hun,  237 ;  Cook^  v.  Saratoga 
Spri/ngs,  23  Hun,  55 ;  People  ex  rel.  v.  Comptroller,  77  N.  Y. 
45.)  Defendant  was  bound  to  prove  affirmatively  not  only  that 
the  specific  appropriation  for  the  repairs  of  buildings  had  been 
exhausted,  but  that  no  other  appropriation  for  the  use  of  the 
board  of  education  could  be  used  by  transfer,  under  the 
authority  of  the  board  of  estimate  and  apportionment,  for 
the  payment  of  plaintiffs  claim.  {Nelson  v.  Mayor,  etc.^  63 
N.  Y.  544;  Reilly  v.  City  of  Albany,  112  N.  Y.  30.)  The 
board  of  education,  being  duly  authorized  in  law  to  make  the 
contract  with  the  plaintiff,  and  the  plaintiff  having  fully  per- 
formed upon  his  part,  and  the  defendant  having  had  the  full 
benefit  of  his  work,  is  liable  for  its  value.  {Kramrath  v. 
City  of  Albany,  127  N.  Y.  575 ;  P.  J.  W.  Co.  v.  Vil.  of 
Port  Jervis,  71  Hun,  66 ;  Poillon  v.  City  of  Brooklyn^  101 
N.  Y.  132.) 

John  Whalen,  Corporation  Counsel  {Theodore  Connoly  of 
counsel),  for  respondent.  The  complaint  was  properly  dis- 
missed.    {Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  1  Dillon  on 
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Mun.  Corp.  457;  Davis  y.  Railroad  Co.,  131  Mass.  259 ;  Don- 
ovan V.  Mayor,  etc,,  33  N.  Y.  291 ;  McDonald  v.  Mayor,  etc., 
68  N.  Y.  23;  Bank  of  TJ.  8.  v.  Dandridge,  12  Wheat.  64; 
Parr  v.  Vil.  of  Oreenhush,  72  N".  Y.  465 ;  Walton  v.  Mayor ^ 
etc,  26  App.  Div.  76 ;  Brady  v.  Mayor,  etc.,  16  How.  Pr. 
432 ;  Kingdand  v.  Mayor,  etc.,  5  Daly,  448.)  The  resolu- 
tions of  the  board  of  education  recommending  and  applying 
for  the  transfer  of  appropriations  and  approving  the  report  of 
the  committee  on  buildings  recommending  payment  of  the 
plaintiffs  claim,  did  not  render  tlie  defendant  liable  to  pay  the 
claim  of  the  plaintiff.  (L.  1882,  ch.  410,  §§  46,  47 ;  1  Dillon 
on  Mun.  Corp.  453 ;  Hodges  v.  City  of  Buffalo,  2  Den.  110 ; 
Ilalstead  v.  Mayor,  etc.,  3  N.  Y.  430  ;  Boom  v.  City  of  Utica, 
2  Barb.  104;  Donovan  v.  Mayor,  etc.,  33  N.  Y.  291 ;  Smith 
V.  City  of  Newburgh,  77  N.  Y.  130.)  The  action  of  the 
trustees  in  ordering  the  work  without  first  applying  to  the 
board  of  education  for  the  necessary  authority  did  not  consti- 
tute a  mere  technical  irregularity  which  could  be  cured  by 
subsequent  ratification,  but  was  an  absolute  violation  of  an 
express  statutory  prohibition,  which  could  not  be  cured.  (L. 
1882,  ch.  410,  §  1029 ;  Smith  v.  City  of  Newburgh,  77  N.  Y. 
130 ;  1  Dillon  on  Mun.  Corp.  457.) 

Landon,  J.  The  plaintiff  seeks  to  recover  $600,  being  the 
price  of  a  retaining  wall  on  the  easterly  side  of  Primary  School 
No.  14,  at  Nos.  73  and  75  Oliver  street,  in  New  York  city, 
erected  by  plaintiff  under  a  contract  in  writing,  made  by  him 
with  the  board  of  school  trustees  of  the  fourth  ward  of  the 
city  of  New  York.  The  complaint  alleges,  and  the  answer 
admits,  that  the  board  of  trustees  made  the  contract  "  acting 
for  and  on  behalf  of,  and  for  the  benefit  of,  the  board  of 
education." 

The  Consolidation  Act,  in  force  at  the  time,  by  section 
1035  provides :  "  It  shall  be  the  duty  of  the  trustees  for  each 
ward,  and  they  shall  have  the  power,  *  *  *  under  such 
general  rules  and  regulations,  and  subject  to  such  limitations  as 
the  board  of  education  may  prescribe,  to  conduct  and  manage 
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the  said  schools;  to  fnrnisli  all  needful  supplies  therefor,  and 
to  make  all  needful  repairs,  alterations,  and  additions  in  and  to 
the  school  premises." 

Section  1029  provides  :  "  No  contract  or  contracts  shall  be 
made  by  the  school  officers  of  any  ward  for  the  purchase  of 
any  site  without  the  consent  of  the  board  of  education,  or  for 
the  erection  or  fitting  up  or  repairing  of  any  building,  when 
such  repairs  shall  exceed  in  amount  the  sum  of  two  hundred 
dollars,  as  authorized  in  this  chapter,  until  a  statement,  in  writ- 
ing, of  the  amount  required  for  that  purpose  shall  have  been 
presented  to  the  board  of  education  by  said  school  officers,  and, 
together  with  a  copy  of  the  working  drawings,  plans,  and  speci- 
fications of  the  work  to  be  done,  pursuant  to  the  provisions  of 
this  chapter,  shall  have  been  duly  filed  and  approved  of  as 
herein  required,  and  an  appropriation  shall  have  been  made 
by  the  board  of  education  therefor." 

The  defense  is  that  the  defendant  never  made  the  appropri- 
ation specified  in  section  1029,  and  that,  therefore,  the  board 
of  trustees  had  no  power  to  make  the  contract.  The  answer 
admits  that  when  the  contract  was  made  "  the  defendant  had 
ample  funds  for  the  payment  thereof,  and  that  said  funds  had 
been  duly  set  aside  by  the  proper  authorities  of  the  city  of 
New  York  for  the  use  of  the  defendant."  The  answer  alleges 
that  the  defendant  spent  all  of  these  funds  before  the  plaintiff 
demanded  payment.  A  jury  trial  having  been  waived,  the 
trial  court  nonsuited  the  plaintiff  and  dismissed  the  complaint, 
the  decision  stating  that  it  was  under  the  authority  of  Miller 
V.  Mayor  (3  Hun,  35). 

On  April  7,  1890,  the  school  trustees  of  the  fourth  ward 
asked  the  defendant  to  take  the  necessary  action  to  protect 
the  school  building  No.  14,  in  view  of  an  excavation  being 
made  upon  the  adjoining  lot  by  the  owners  thereof,  and  the 
trustees  applied  for  an  appropriation.  The  superintendent  of 
school  buildings  thereupon  reported  to  the  defendant  as 
follows : 

"  Building  operations  were  commenced  and  upon  consulta- 
tion with  the  trustees,  emergency  work  was  approved  by  me, 
•57 
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and  while  I  am  endeavoring  to  obtain  an  estimate  covering 
tlie  entire  work  the  character  of  the  work  may  require  that 
it  be  done  by  days'  work,  would  respectfully  recommend  that 
the  application  be  laid  over,  with  the  emergency  work 
approved,  until  an  agreement  can  be  had  as  to  the  price  or  bills 
rendered." 

**  Commissioner  Purdy  moved  that  the  action  of  the  super- 
intendent be  approved,  and  that  the  matter  of  the  expense  be 
laid  over.     Adopted." 

The  inference  is  admissible  in  favor  of  the  nonsuited  plain- 
tiif  that  the  defendant  thus  directed  the  work  to  be  done  sub- 
ject to  the  limitation  expressed  by  it,  that  as  the  amount  of 
the  cost  was  not  tlien  known,  the  specific  appropriation  must 
lie  over  until  it  should  be  known.  On  the  24:th  of  the  same 
month  the  board  of  trustees  accepted  the  proposal  of  the 
plaintiflE  to  furnish  the  materials  and  erect  the  retaining  wall 
for  $600,  and  thereupon  made  the  contract  with  him.  The 
evidence  is  to  tiie  effect  that  the  defendant  did  all  that  was 
necessary  to  approve  and  ratify  the  contract,  except  that  it 
omitted  to  make  the  specific  appropriation. 

The  plaintiff  could  not  protect  himself  against  the  defend- 
ant's exhausting  its  appropriation  by  obtaining  the  indorse- 
ment upon  his  contract  by  the  comptroller,  pursuant  to  section 
123  of  the  Consolidation  Act,  the  terms  of  that  section  not 
applying  to  an  expenditure  of  less  than  $1,000.  The  fact  that 
the  defendant,  by  spending  its  money  after  the  contract  was 
made,  stripped  itself  of  the  means  with  which  to  perform  it, 
has  no  relevancy  to  its  power  to  authorize  the  making  of  it. 

The  defendant  applied  to  the  board  of  estimate  and  appor- 
tionment of  the  city  under  sections  204,  207  of  the  Consolidar 
tion  Act  to  authorize  the  transfer  from  one  of  its  educational 
bureaus,  in  which  the  appropriation  was  in  excess  of  its  needs, 
to  the  bureau  of  repairs,  of  a  sum  sufficient  to  enable  the 
defendant  to  pay  the  plaintiff's  billand  some  other  bills,  but 
the  board  of  estimate  and  apportionment,  although  having  the 
power,  refused  to  make  the  transfer.  The  latter  board,  through 
the  city  comptroller,  visited  upon  the  defendant  its  censure 
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for  its  irregular  methods,  and  perhaps  with  justice,  but  the 
justice  of  the  defendant's  visiting  tlie  penalty  of  its  methods 
upon  the  plaintiff  is  not  apparent. 

In  Miller  v.  Mayor  {supra),  upon  which  the  trial  court 
relied,  the  board  of  education  had  set  apart  a  fixed  sum  to  be 
expended  in  repairs  and  incidental  expenses,  and  prohibited  to 
the  school  trustees  of  the  22d  ward  any  expenditure  in  excess 
of  that  sum.  Nevertheless  the  trustees  spent  for  repairs  all 
the  money  they  had,  and  then  made  a  contract  for  further 
repairs  and  expenditure.  The  court  held  that  they  had 
exhausted  their  power  before  making  the  latter  contract. 
Here,  so  far  as  the  plaintiff  is  concerned,  the  question  is  not 
one  of  the  defendant's  lack  of  power,  or  of  its  acts  in  excess 
of  its  power.  It  had  ample  power,  if  regularly  exercised,  to 
authorize  the  board  of  trustees"  to  make  the  contract  in  its 
behalf.  Under  the  act  tlie  board  of  trustees  was  the  agent  of 
the  defendant  for  the  purposes  of  making  the  contract,  subject 
to  the  limitations  imposed  by  the  defendant  and  the  act.  The 
only  limitation  upon  its  power  in  the  case  before  us  resulted 
from  the  omission  of  tlie  defendant  to  make  the  specific; 
appropriation.  The  defendant  had  the  means  and  the  dis- 
cretionary power  to  make  the  appropriation,  and  it  directed 
the  work  to  be  done,  and  the  appropriation  to  lie  over  until 
the  cost  should  be  ascertained.  The  board  of  trustees  knew 
that  the  appropriation  had  not  been  made,  but  the  plaintiff 
did  not  know  it. 

"  It  is  a  settled  doctrine  of  the  law  of  agency  in  this  state- 
xhat  where  the  principal  has  clothed  his  agent  with  power  to 
do  an  act  upon  the  existence  of  some  extrinsic  fact  necessarily 
and  peculiarily  within  the  knowledge  of  the  agent,  and  of  the 
existence  of  which  the  act  of  executing  the  power  is  itself  a. 
representation,  a  tliird  person  dealing  with  such  agent  in- 
entire  good  faith,  pursuant  to  the  apparent  power,  may  rely 
upon  the  representation,  and  the  principal  is  estopped  from 
denying  its  truth  to  his  prejudice."  {Bank  of  Batavla  v. 
N.  r;,  Z.  Erie  dk  W,  IL  li  Co,,  106  N.  Y.  195.)  The  i-ule 
may  not  be  of  universal  application  against  official  corpora- 
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tions  or  boards,  but  it  has  been  applied  against  towns  in  favor 
of  bona  fide  holders  of  its  obligations.  {Town  of  Solon  v. 
WilliarnaJmrgJh  Sav,  Bank^  114  N.  Y.  125;  Bank  of  Rome 
V.  Village  of  Borne,  19  N.  Y.  20.) 

It  serves  to  protect  the  innocent  against  the  active  or  con- 
istrnctive  deceit  of  public  officers,  who,  having  the  power  in 
their  discretion  to  do  the  act  lying  at  the  foundation  of  their 
authority,  omit  it,  and  fail  to  disclose  the  omission,  but  con- 
tract as  if  there  were  none.  Of  course,  where  the  act  omitted 
or  represented  as  performed  is  not  within  the  power  of  the 
principal  or  agent  to  perform,  the  rule  is  different.  {Cagwin 
v.  Town  of  Hancock,  84  N.  Y.  542.) 

Defenses  by  official  boards  resting  upon  their  omission  to 
do  the  acts  they  had  the  power  to  do  in  order  to  perfect  the 
authority  they  assumed  to  exercise,  are  not  favored  when 
invoked  against  innocent  parties  dealing  with  them  in  good 
faith.  {Moore  v.  Mayor,  73  N.  Y.  238 ;  ReiUy  v.  City  of 
Albany,  112  S.  Y.  30.) 

We  assume  that  the  trial  court  could  have  found  that  the 
plaintiff  acted  in  the  utmost  good  faith,  and  without  actual 
knowledge  that  the  appropriation  had  not  been  made ;  that 
the  work  which  he  performed  was  beneficial  to  the  defend- 
ant ;  that  the  defendant  intended  to  do  all  that  was  necessary 
to  validate  the  contract,  but  through  'carelessness  postpone^ 
making  the  appropriation  until  it  could  not  make  it ;  that  the 
defendant  ought  to  have  made  the  appropriation  ;  that  it  is 
unjust  that  it  should  visit  the  penalty  of  its  omission  upon  the 
plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Martin  and  Vann,  JJ., 
concur ;  Bartlett,  J.,  not  voting. 

Judgment  reversed,  etc. 
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Sydney  H.  Carney,  Sr.,  Appellant,  v.  New  York  Life 
Insurance  Company,  Respondent. 

Contract  of  Employment  for  Life  —  When  Unreasonable.  A  coii» 
tract  by  which  a  person  was  employed  for  life,  made  by  the  executive  officers* 
of  a  life  insurance  company  assuming  to  act  under  a  by-law,  previously 
adopted  by  the  board  of  trustees,  empowering  them  "to  appoint,  remove 
and  fix  the  compensation  of  each  and  every  person  except  agents 
employed  by  the  company/'  is  unreasonable,  and  not  contemplated  thereby,, 
because,  the  term  of  office  of  said  trustees  being  limited  by  statute,  it  must 
be  assumed  that  they  would  not  adopt  a  by-law  authorizing  the  imposi- 
tion of  unreasonable  contracts  upon  their  successors  in  office. 

Carney  y.  K  T.  Life  Ins.  Co.,  19  App.  t)iv.  160,  affirmed. 

(Argued  March  6,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
21,  1897,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  upon  the  opening  of  plain- 
tiffs counsel  by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  D.  Fessenden  for  appellant.  If  from  the  by-law  or 
any  circumstance  shown  there  was  conferred  a  power  to  employ, 
then  in  making  the  contract  in  question  the  president  and 
actuary  were  within  their  authority.  (  Wallis  v.  Day^  2  M. 
&  W.  273  ;  Cook  on  Corp.  708,  709 ;  Beveridge  v.  iT.  Y.  E. 
R,  R.  Co.^  112  N.  Y.  23.)  This  contract  is  no  longer  execu- 
tory on  plaintiffs  part,  and  the  corporation  is  estopped  to  deny 
the  original  want  of  power  in  itself  to  make  it,  or  in  the  two 
officials  who  made  it  on  behalf  of  their  principal.  (Cook  on 
Corp.  [4th  ed.]  90.) 

WiUiam  B.  ITornblower  and  George  W,  Iluhhell  for  respond- 
ent. The  officers  of  the  company  had  no  express  or  implied 
power  to  make  the  contract  in  suit.  (Camacho  v.  H,  B.  N. 
<b  E.  Co.,  2  App.  Div.  369 ;  Bright  v.  C.  L  S.  T.  Co.,  83 
Hun,  482 ;  De  Bost  v.  A.  P.  Co.,  35  Hun,  386 ;  Alexander 
T.  Cauldwell,  83  N,  Y.  480 ;  Jeinison  v.  C  S.  Bank,  122  N. 
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Y.  135 ;  Adrianee  v.  Roome^  52  Barb.  411 ;  F,  Nat.  Bank 
v.  O,  Nat  Bank,  60  N.  Y.  287.) 

Haight,  J.  The  action  was  brought  to  recover  damages 
for  a  breacli  of  contract  of  employment. 

The  plaintiff's  counsel,  in  his  opening,  repeated  the  allega- 
tions of  his  complaint,  which  were  in  substance,  that  in 
December,  1869,  the  president  and  actuary  of  the  defendant 
entered  into  an  oral  contract  with  the  plaintiff,  by  the  terms 
K)f  which  he  was  to  enter  the  employment  of  the  defendant 
in  a  medical  capacity  and  that  such  employment  should  con- 
tiime  during  his  life ;  that  for  the  first  year  his  salary  should 
be  $5,000,  the  second  year  $5,500  and  the  third  year  $6,000, 
and  that  it  was  to  remain  at  that  figure  until  changed  by 
the  parties ;  that  pursuant  to  such  contract  he  entered  the 
employment  of  the  defendant,  which  continued  until  the  year 
1895,  with  a  salary  which  was  increased  from  time  to  time 
until  it  reached  $12,000  per  annum,  and  that  on  the  20th  day 
of  June,  1895,  he  was  wrongfully  discharged.  The  com- 
plaint further  alleged  that  the  board  of  trustees  had  adopted 
a  by-law  which  was  in  force  at  the  time  of  the  making  of  the 
contract  in  1869,  by  which  the  president  and  actuary  were 
•empowered  "  to  appoint,  remove  and  fix  the  compensation  of 
«ach  and  every  person  except  agents  employed  by  the  com- 
pany." He  demanded  as  damages  $168,000.  The  answer 
•denied  that  the  contract  was  for  life  and  alleged  that  it  was 
void. 

It  is  claimed  that  the  alleged  contract  was  void  under  the 
Statute  of  Frauds,  and,  further,  that  it  was  a  contract  which 
oeither  the  executive  officere  nor  the  board  of  trustees  had 
the  power  to  make  under  the  authority  of  Beers  v.  N,  Y, 
Life  Ins.  Co.  (66  Hun,  75) ;  but  passing  witliout  determining 
these  questions,  we  are  of  the  opinion  that  the  plaintiflE  has  no 
■cause  of  action,  for  other  reasons  which  may  be  briefly  stated. 

The  by-law  alluded  to  must  be  given  a  reasonable  interpre- 
tation. We  may  assume  that  the  power  given  to  appoint  was 
intended  to  include  the  power  to  employ  and  to  agree  upon 
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the  compeRsation  that  should  be  paid,  but  in  assuming  this, 
we  cannot  believe  that  the  board  of  trustees  in  adopting  the 
by-law  intended  to  invest*  the  executive  officei's  named  with 
the  power  to  enter  into  unreasonable  contracts  as  to  the  term 
of  employment.  Under  the  statute,  the  board  of  trustees 
consisted  of  twenty  individuals  whose  terms  of  office  contin- 
ued for  four  years,  iBve  being  elected  each  year.  The  man- 
agement and  control  of  the  corporation  was  given  to  the 
trustees.  In  construing  the  action  of  the .  board  in  adopting 
the  by-law  in  question  we  must  assume  that  they  had  in  mind 
the  provisions  of  the  statute  fixing  their  terms  of  office  and 
that,  at  the  expiration  of  that  period,  other  persons  may  be 
chosen  in  their  places,  upon  whom  would  rest  the  responsibil- 
ity of  the  conduct  and  management  of  the  business  of  the 
company,  and  that  they  had  no  right  to  interfere  with  the 
powers  of  future  boards  of  trustees  by  imposing  upon  them 
unreasonable  contracts.  This  provision  of  tlie  statute  may 
properly  be  taken  into  consideration  by  the  court  in  determin- 
ing whether  the  contract  is  reasonable.  Having  in  view  the 
provisions  for  the  election  of  new  officers  upon  whoih  would 
be  cast  the  responsibility  of  the  management  of  the  company, 
and  the  evident  purpose  of  the  statute  that  the  hands  of  the 
future  officers  should  not  be  tied  or  their  action  unreasonably 
hampered,  we  think  the  contract  in  question  must  be  held  to 
be  unreasonable  and  one  not  contemplated  by  the  by-law,  and 
consequently,  one  that  should  not  be  executed.  In  this  case 
there  is  no  dispute  as  to  the  facts,  and,  consequently,  the  ques- 
tions arising  with  reference  to  the  meaning  of  the  by-law,  and, 
as  to  whether  the  contract  is  reasonable,  is  for  the  court  and 
not  for  the  jury.  (  Wright  v.  Bank  of  the  Metropolis^  110 
N.  Y.  237,  249 ;  Mead  v.  Parker,  111  N.  Y.  259,  262 ;  SuUi- 
^an  V.  iV^.  Y.  cfe  RosendaU  Cement  Co.,  119  N.  Y.  348,  355 ; 
Colt  V.  Owens,  90  N.  Y.  368.) 

The  judgment  should  be  affirmed,  with  costs. 

Parkeb,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 
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In  tlie  Matter  of  the  Application  of  Harry  B.  Chapman, 
Respondent,  for  the  Removal  of  Jeffrey  P.  Thomas, 
Appellant,  as  Committee  of  Nancy  C.  Warner,  an  Incom- 
petent Person,  and  for  an  Accounting. 

1.  Appeal  —  Modification  by  Appellate  Division  of  Order  Stat- 
ing Account  of  Committee  of  Incompetent.  The  Appellate  Division 
has  no  power,  upon  reversing  in  part  an  order  of  Special  Term  charging 
the  committee  of  an  incompetent  person  with  a  certain  sum  upon  the 
report  of  a  referee  appointed  to  take  and  state  the  account,  to  determine 
the  facts  anew  and  direct  a  judgment  or  order  based  upon  the  facts  thus 
determined;  it  should  remit  the  case  to  the  court  below  for  readjustment 
of  the  account. 

2.  Final  Order  — Code  of  Civ.  Pro.  §  1361.  Such  an  order  is  a  final 
order  in  a  special  proceeding,  and  upon  an  appeal  therefrom  the  proced- 
ure, the  rights  of  the  parties  and  the  rules  of  law  are  in  all  respects  the 
same  as  in  an  action  where  the  same  issues  are  involved. 

Matter  of  Chapman,  43  App.  Div.  231,  reversed. 

(Argued  February  28,  1900;  decided  April  17.  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 18,  1899,  modifying  and  affirming,  as  modified,  an 
order  judicially  settling  the  accounts  of  the  committee  and 
removing  him  from  his  trust,  entered  upon  the  report  of  a 
referee.  The  appellant  also  sought  to  bring  up  for  review 
the  report  of  the  referee ;  the  appellant's  removal  as  commit- 
tee ;  the  appointment  of  a  new  one,  and  the  order  appointing  a 
special  guardian  for  such  incompetent. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


Charles  Irving  Oliver  for  appellant.  The  Appellate  Divis- 
ion erred  in  assuming  to  modify  the  order  as  was  done  on  the 
appeal,  and  for  this  error  the  order  should  be  reversed.  (3 
Graham  &  Waterman  on  New  Trials,  1129 ;  4  Wait's  Pr. 
234;  Mofett  v.  Saclcet,  18  N.  Y.  522;  Cuf  v.  Dorland,  57 
N.  Y.  560 ;  WhiUhead  v.  Kennedyy  69  K  Y.  462 ;  Andrews 
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V.  Tynq,  94  N.  Y.  20;  Laxorence  v.  Church,  128  N.  Y.  324; 
Porter  v.  Dunn^  131  N.  Y.  319 ;  dmaman  v.  Stuyvescmt,  15 
4  N.  Y.  ?9.) 

Artwy^--  L,  Andrews  for  respondent.  The  order  removing* 
the  comiiiittee  is  not  reviewable  here,  being  discretionary  with 
the  Supreme  Court.  (Code  Civ.  Fro.  §  2339 ;  De  Camp  v. 
Thomson,  159  N.  Y.  444.) 

Martin,  J.  Upon  the  report  of  a  referee  appointed  to  take 
and  state  the  account  of  the  appellant  as  committee  of  the 
person  and  property  of  Nancy  C.  Warner,  an  incompetent 
person,  the  Special  Term  made  an  order  by  which  the  com- 
mittee was  charged  witli  the  sum  of  $7,266.87  as  being  in  hia 
hands  belonging  to  the  incompetent's  estate,  and  for  which  he 
was  held  liable.  It  is  obvious  from  the  record  that  in  stating- 
this  account  it  was  surcharged  with  the  sum  of  twenty-nine 
hundred  dollars  which  had  already  been  charged,  and  thus  in. 
effect  the  committee  was  charged  twice  with  that  sum. 

Upon  appeal  to  the  Appellate  Division  the  court  assumed 
to  correct  that  error,  but,  unwilling  to  modify  the  order  by 
deducting  the  amount  thus  charged  twice  and  affirming  it  aa 
modified,  it  proceeded  to  restate  the  account  upon  a  new  and 
diflEerent  basis.  It  held  that  the  principle  adopted  by  the 
referee  was  improper,  or  at  least  was  not  the  best  that  could 
be  adopted ;  that  the  amount  qi  the  fund  that  came  into  the 
hands  of  the  committee  should  be  treated  as  principal ;  that 
it  should  be  regarded  as  bearing  interest,  or  at  least  so  much 
of  it  as  ought  to  have  been  kept  invested,  and  that  the  referee 
should  have  ascertained  and  charged  to  the  appellant's  account 
the  income  it  ought  to  have  produced.  It  then  determined 
that  the  principal  was  $7,200.30 ;  that  $5,100  of  this  fund 
was,  for  the  period  of  twenty-one  years,  invested  in  United 
States  bonds  bearing  five  per  cent  interest,  although  the  proof 
was  directly  to  the  contrary ;  that  one  thousand  dollars  was 
secured  by  a  note  of  the  committee,  payable  to  the  incompe- 
tent, with  interest,  and  that  there  was  eleven  hundred  dollars 
58 
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of  cash  in  his  hands.  It,  thereupon,  found  that  the  part  of 
the  fund  invested  produced  an  annual  income  of  $315,  and 
that  if  four  hundred  dollars  was  left  in  the  hands  of  the  com- 
mittee for  expenses,  the  remaining  seven  hundred  dollars 
should  have  produced  thirty-five  dollars,  making  a  total  of 
three  hundred  and  fifty  dollars  a  year.  This  vras  followed  by 
a  calculation  that  three  hundred  and  fifty  dollars  a  year  for 
twenty-one  years  would  produce  $7,360,  and  that  as  the  com- 
mittee reported  only  $3,517.03  of  income,  it  was  $3,832.97 
less  than  the  court  assumed  it  ought  to  have  been.  It  also 
decided  that  the  account  of  the  committee  should  be  sur- 
charged with  $1,966.48,  one-half  of  that  difference,  thus 
making  the  income  charged  to  him  $5,483.51,  which  added  to 
the  principal,  amounted  to  $12,683.51.  This  amount  it  con- 
cluded to  charge  the  committee.  The  court  then  stated  that 
the  committee  claimed  credit  for  disbursements  amounting  to 
$8,580.98,  which  was  allowed  by  the  referee  after  deducting 
$1,177.90  for  credits  in  excess  of  five  hundred  dollars  for 
which  there  were  no  vouchers,  and  held  him  entitled  to  credit 
for  only  $6,903.08.  Manifestly  there  was  an  error  of  five 
hundred  dollars  in  this  calculation,  because  $1,177.90  deducted 
from  $8,580.98  leaves  $7,403.08  instead  of  the  amount  thus 
credited. 

The  appellant,  however,  contends  that  the  Appellate 
Division  had  no  authority  to  make  the  order  granted.  The 
effect  of  its  decision  was  to  reverse  the  order  of  the  Special 
Term,  and  to  hold  that  the  principle  adopted  by  the  referee 
in  stating  the  account  was  erroneous.  It  then  declared  the 
manner  in  which  the  amount  to  be  charged  to  the  committee 
should  be  ascertained.  This  was  by  determining  the  amount 
of  the  principal,  by  assuming  without  and  contrary  to  the 
proof  how  much  of  it  was  or  should  have  been  kept  at 
interest,  by  calculating  the  interest  based  upon  such  assump- 
tion, by  deducting  from  the  amount  thus  obtained  the  income 
admitted  by  the  committee,  by  dividing  the  difference  by  two, 
and  by  adding  the  amount  thus  obtained  to  the  amount  so 
admitted.     It  then  modified  the  order  appealed  from  by  sub- 
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fitituting  that  amount  for  the  amount  found  by  the  Special 
Term  and  referee. 

While  it  may  have  been  competent  for  the  Appellate 
Division  to  allow  or  reject  a  claim  of  either  party  where  its 
amount  had  been  definitely  fixed  or  clearly  determined,  still 
it- had  no  authority  to  determine  the  facts  anew  and  direct  a 
judgment  or  order  based  upon  the  facts  thus  determined. 
Tliat  is  precisely  what  the  court  did,  as  it  reversed  the  order 
as  to  a  part  of  the  account,  declared  the  principle  upon  which 
it  was  adjusted  erroneous,  and  proceeded  to  adopt  a  new  and 
diflferent  one,  and  with  no  sufficient  evidence  to  establish  them, 
assumed  certain  facte  and  upon  such  assumption  proceeded 
arbitrarily  to  fix  an  amount  with  wliich  the  committee  should 
be  charged.  In  doing  this  it  committed  an  error  amounting 
to  $500,  so  that  even  if  it  had  the  power  assumed  it  was 
erroneously  exercised.  But  we  are  of  the  opinion  that  the 
Appellate  Division  had  no  authority,  after  practically  revers- 
ing the  action  of  the  referee  and  S{)ecial  Term,  to  thus  deter- 
mine the  case.  Instead  of  deciding  it  upon  an  assumption 
of  facts  and  conditions  not  proved,  it  should  have  remitted  it 
to  the  court  below  for  a  readjustment  of  the  account.  That 
the  learned  Appellate  Division  had  no  authority  to  pursue 
the  course  adopted  is  well  settled  by  the  authorities  in  this 
court.  {Moffet  v.  Sackett,  18  N.  Y.  522;  Cuff  v.  Dor- 
land,  57  N.  Y.  560 ;  Whitehead  v.  Kennedy,  69  N.  Y.  462 ; 
Andrews  v.  Tyng,  94  N.  Y.  16 ;  Lavrrence  v.  Church,  128 
N.  Y.  324;  Porter  v.  Dunn,  131  N.  Y.  314;  Altman  v. 
Hofeller,  152  N.  Y.  498 ;  HelUr  v.  Cohen,  154  N.  Y.  299  ; 
Benedict  v.  Arn^ux,  154  N.  Y.  715,  724 ;  Snyder  v.  Sea- 
Tnan,  157  X.  Y.  449  ;  New  v.  Village  of  New  Rochelle,  158 
K  Y.  41.) 

In  Moffet  V.  SacJcett  it  was  held  that  while  the  General 
Term  on  appeal  had  power  to  reject  a  claim  of  either  party 
where  its  extent  had  been  definitely  fixed  or  determined,  yet 
it  had  no  authority  to  determine  the  facts  and  direct  a  judg- 
ment or  order  based  thereon.  The  Cuff  case  was  to  the  effect 
that   the  appellate  court  had  no  power,  upon  reversal,  to 
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render  a  judgment  in  favor  of  the  appellant,  unless  the  facts 
upon  which  it  was  founded  were  agreed  upon  by  the  parties 
or  found  by  the  trial  court  or  jury.  In  Andrews  v.  Tyng  it 
was  declared  that  the  Appellate  Division  had  no  authority  to 
determine  the  amount  of  unsettled  damages,  at  least  where 
the  facts  found  below  were  insufficient  to  show  the  true 
amount.  In  the  Porter  case  it  was  held  that  the  General 
Term  had  no  right  to  change  the  judgment,  as  it  had  no 
power  to  determine  any  of  the  questions  involved  where  the 
evidence  was  in  conflict.  Altman  v.  Ilofeller  was  to  the 
effect  that  the  Appellate  Division  must  eitlier  totally  affirm  or 
reverse,  both  as  to  the  recovery  and  as  to  the  parties,  except 
where  there  were  separate  and  distinct  judgments  or  an  error 
existed  as  to  a  separate  claim  or  defense,  which  related  only 
to  a  ti'ansaction  between  two  of  the  parties,  and  in  that  case 
that  a  judgment  may  be  reversed  as  to  them  and  affirmed  as 
to  the  remainder.  In  the  Benedict  case  it  was  held  that  the 
Appellate  Division,  under  section  1022  of  the  Code  of  Civil 
Procedure,  upon  reversing  a  judgment  must  grant  a  new- trial, 
and  that  it  could  not  properly  render  a  linal  judgment  unless 
the  facts  were  conceded  or  undisputed,  or  established  by 
official  record,  or  found  by  the  trial  court,  or  it  appeal's  that 
no  possible  state  of  proof  applicable  to  the  issues  would  enti- 
tle a  party  to  a  judgment,  and  that  this  rule  applies  to  actions 
in  equity  as  well  as  actions  at  law.  In  that  case  it  was  said  : 
"  It  is  one  of  the  fundamental  principles  of  our  law  that  ques- 
tions of  fact  are  to  be  tried  and  determined  in  a  court  of  orig- 
inal jurisdiction,  and  it  is  not  the  appropriate  function  of  an 
appellate  court  to  determine  controverted  questions  of  fact 
and  render  final  judgment  upon  such  detennination." 

If  it  be  said  that  the  appeal  in  this  case  is  from  an  order, 
and,  therefore,  the  principle  of  the  decisions  cited  does  not 
apply,  the  answer  is  that  this  was  a  final  order  in  a  special 
proceeding  and  is  governed  by  the  same  rules  as  are  appeals 
from  judgments.  (Code  of  Civil  Procedure,  §  1361.)  The 
procedure  and  rights  of  the  parties  upon  an  appeal  from  such 
an  order  are  to  be  considered  in  the  same  manner  and  are  sub- 
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ject  to  the  same  powers  and  limitations  as  in  an  action  where 
tlie  same  issues  are-involved.  {People ese  rel.  Miomhattan  By. 
Co.  V.  BarTc^,  152  K.  Y.  417.) 

Upon  the  argument  it  was  claimed  by  the  appellant  that 
the  petitioner  had  no  standing  or  authority  to  institute  this 
proceeding ;  that  the  incompetent  was  a  necessary  party  to  it, 
and  that  she  was  not  properly  made  such,  and  that  section 
2729  of  the  Code  of  Civil  Procedure  has  no  application  to 
this  case,  and,  hence,  tliat  the  courts  below  were  in  error  in 
holding  that  the  committee  was  not  entitled  to  credit  in  excess 
of  five  hundred  dolIai*s  for  amounts  expended  by  him  for 
which  no  vouchers  were  produced.  We  deem  it  unnecessary 
to  decide  any  of  those  questions  at  this  time. 

We  are  of  the  opinion  that,  after  practically  reversing  the 
action  of  the  referee  and  Special  Term,  the  Appellate  Division 
had  no  authority  to  proceed  to  determine  the  case  in  the  man- 
ner it  did.  Instead  of  deciding  it  upon  the  assumption  of 
certain  facts  and  conditions  not  proved,  the  case  should  have 
been  remitted  to  the  Special  Term  for  a  resettlement  of  the 
committee's  account.  We  think  that  should  be  done  at  this 
time.  The  respondent  will  then  be  in  a  position  where  the 
errors,  if  any,  in  the  manner  of  instituting  the  proceeding,  or 
the  omission  of  necessary  parties,  may  be  remedied  by  the 
inauguration  of  a  new  proceeding  or  otherwise  as  he  may  be 
advised. 

The  order  of  the  Appellate  Division  should  be  reversed, 
with  costs  to  the  appellant  payable  out  of  the  fund,  and  the 
j)roceeding  remitted  to  the  court  below  for  further  action. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Vann, 
JJ.,  concur  ;  Landon,  J.,  not  sitting. 

Order  reversed,  etc. 
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J — .  "^   L       EuGENB  A.  Johnson,  Respondent,  v.  The  Long  Island  Rail- 
78  AD»  13  ROAD  CoMPANY,  Appellant. 

78  AD«  14 

1.  Ejectment  —  Not  Maintainable  by  Member  op  Montauk  Tribe 
OP  Indians,  Suing  for  All  who  may  Contribute.  A  member  of  the 
Montauk  Tribe  of  Indians  cannot  maintain  an  action  of  ejectment  on 
behalf  of  himself  and  all  other  persons  equally  interested  with  him,  who 
may  come  in  and  contribute  to  the  expenses  of  the  action,  as  such  tribe 
has  no  statutory  right  or  capacity  to  bring  such  an  action,  and  no  corpo- 
rate name  by  which  it  can  institute  it,  and,  therefore,  no  one  member  can 
sue  for  the  benefit  of  all,  as  the  cause  of  action  does  not  exist. 

2.  Remedy  is  by  Enabling  Act.  The  tribe  is  not  without  legal 
redress,  as  by  an  application  to  the  legislature  an  enabling  act  can  be 
obtained  allowing  action  to  be  brought  in  the  name  of  its  chief  or  head,  or 
of  such  member  or  members  thereof  as  may  be  selected. 

Johnson  V.  Long  Island  R.  B.  Co.,  42  App.  Div.  626,  reversed. 

(Argued  February  26,  1900;  decided  April  17,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  25,  1899,  reversing  an  interlocutory 
judgment  of  the  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
the  questions  certified  are  stated  in  the  opinion. 

Alfred  A.  Gardner  and  William  J.  Kelly  for  appellant. 
An  Indian  tribe  has  no  legal  capacity  to  sue  in  ejectment  for 
tribal  lands  unless  authorized  to  do  so  by  statute.  {Montauk 
Tribe  v.  Z.  7.  R,  R.  Co.,  28  App.  Div.  470 ;  Seneca  Nation 
V.  Christie,  126  N.  Y.  122.)  The  individual  Johnson  cannot 
maintain  this  action  on  behalf  of  the  alleged  tribe  as  a  tribe. 
(Code  Civ.  Pro.  §  449.)  An  Indian  tribe  is  a  separate  quasi- 
political  unity.  The  right  to  its  tribal  lands  is  a  right  of 
temporary  occupancy  and  is  the  right  of  an  independent 
power,  not  of  individuals.  {Seiieca  Nation  v.  Christie,  126 
N.  Y.  135  ;  Town  of  Southampton  v.  M.  B,  0,  Co,,  116  N.  Y. 
7 ;  Trustees  of  East  Hampton  v.  Vail,  151 N.  Y.  471 ;  Fellows 
V.  Denniston,  23  N.  Y.  423 ;  Elk  v.  Wilkins,  112  U.  S.  9d; 
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N.  y.  Rep.l  Points  of  counsel. 

People  V.  Dibble^  16  N.  Y.  212  ;  Goodell  v.  Jackson^  20  Johns. 
709 ;  Worcester  v.  >iftafe  ^  Georgia^  6  Pet.  558 ;  7%^  Cherokee 
Trust  Funds,  117  U.  S.  311 ;  Howard  v.  Moot,  64  N.  Y.  271.) 
No  cause  of  action  is  stated  in  1)elialf  of  Johnson  as  an  indi- 
vidual. {Sheridan  v.  Jackson,  72  N.  Y.  173;  Scofield  v. 
Whitdegge,  49  N.  Y.  260 ;  Cook  v.  Warren,  88  N.  Y.  40 ; 
Knapp  V.  6%y  of  Brooklyn,  97  N.  Y.  523.)  No  authority 
is  found  in  the  Indian  Law  of  New  York  for  this  action. 
(L.  1892,  ch.  679,  §  70  ;  L.  1845,  ch.  150.)  One  may  not  sue 
for  many  in  ejectment.  (  West  v.  Randall,  2  Mason,  181  j 
Worrrdey  v.  Wormley,  8  Wheat.  456  ;  Conro  v.  P.  H,  L  Co,, 
12  Barb.  58;  McKemie  v.  BAmoureux,  11  Barb.  518;^^ 
Kerr  v.  Blodgett,  48  N.  Y.  66.) 

Francis  M.  Morrison  and  Leman  B,  Treadwell  for  respond- 
ent. The  capacity  to  sue  is  independent  of  a  cause  of  action, 
and  the  facts  showing  the  plaintiff's  capacity  to  sue  are  not 
the  facts  which  constitute  his  cause  of  action.  {Bank  of  Low- 
vUle  V.  Edwards,  11  How.  216  ;  Vihxirt  v.  Frost,  3  Abb.  Pr. 
120;  Myers  v.  Machado,  6  Abb.  Pr.  198.)  The  absence  of 
capacity  to  sue  must  appear  in  the  complaint,  and  if  it  merely 
fails  to  show  the  facts  conferring  capacity,  the  objection 
must  be  taken  by  answer.  {Phoenix  Bank  v.  Donnell,  40  N. 
Y.  410  ;  Barclay  v.  Q,  M.  Co,,  6  Lans.  25 ;  Bank  of  Havana 
V.  Magee,  20  N.  Y.  355.)  Plaintiff's  legal  capacity  to  sue 
cannot  be  questioned  under  the  third  question  submitted  herein, 
"  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  (  Van  Zandt  v.  Van  Zandt,  26  N.  Y.  S.  R. 
963;  Code  Civ.  Pro.  §  490;  FoUy  v.  M,  cfe  E.  Puh,  Co,,  28 
N.  Y.  Snpp.  778.)  The  right  of  the  Indian  to  bring  suit  is 
expressly  conferred  by  statute.  (1  R.  S.  [9th  ed.]  204,  §  5.) 
The  right  of  one  or  more  persons  to  prosecute  an  action  on 
behalf  of  themselves  and  others  having  a  common  general 
interest  with  them  is  well  settled.  {Bear  v.  A.  B.  T.  Co,,  36 
Hun,  400 ;  Mead  v.  S,  L,  M,  L,  Ins,  Co,,  61  How.  Pr.  1 ; 
Bloete  v.  Simon,  19  Abb.  [N.  C]  88 ;  Strasser  v.  Moonelis, 
23  J.  &  S.  197  ;  Rogers  v.  N,  Y,  <&  T,  L,  Co,,  17  N.  Y.  S.  R. 
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131 ;  Jones  v.  Felch^  3  Bosw.  63  ;  McKenzie  v.  VAmoureux^ 
11  Barb.  516.)  There  is  no  defect  of  parties  plaintiff  in  this 
Action,  in  that  the  members  of  the  alleged  Mon tank. Tribe  of 
Indians  are  not  made  parties  plaintiff.  {Strong  v.  Water^nan^ 
11  Paige,  607;  Seneca  Nation  v.  Christie,  126  K.  Y.  122; 
162  U.  S.  283.)  Where  two  or  more  persons  are  entitled  to 
the  possession  of  real  property,  as  joint  tenants  or  tenants  in 
<jommon,  one  or  more  of  them  may  maintain  an  action  to 
recover  his  or  their  undivided  shares  in  the  property,  in  any 
■case  where  such  an  action  might  be  maintained  by  all.  (Code 
Civ.  Pro.  §  1500 ;  Cruger  v.  McLaury,  41  N.  Y.  219 ;  KeU 
logg^*  Kellogg,  6  Barb.  116;  Huhhell  v.  Lerch,  58  N.  Y. 
237.)  The  complaint  herein  states  facts"  sufficient  to  consti- 
tute a  cause  of  action.  (Code  Civ.  Pro.  §  1500 ;  Shepard  v. 
M.  By,  Co.,  117  N.  Y.  442  ;  Hashrouck  v.  Bunce,  62  N.  Y. 
476 ;  Swan  on  Pleading,  156  ;  Taylor  v.  Crane,  15  How.  Pr. 
558 ;  Frost  v.  Duncan,  19  Barb.  560 ;  Vihurt  v.  Frost,  3 
Abb.  Pr.  119 ;  Ilohart  v.  Frost,  5  Duer,  672 ;  Phmnix  Bank 
V.  Dofiuell,  40  N.  Y.  410 ;  F.  F  Ins,  Co,  v.  Baldwin,  37  N. 
Y.  648.) 

Babtlett,  J.  This  appeal  is  taken  by  permission  of  the 
Appellate  Division,  which  certified  thi'ee  questions  to  this 
■court :  (1)  Has  the  plaintiff  in  this  action  legal  capacity  to 
sue?  (2)  Is  there  a  defect  of  the  parties  plaintiff  in  this 
action,  in  that  the  members  of  the  alleged  Montauk  Tribe  of 
Indians  are  not  made  parties  plaintiff  %  (3)  Docs  the  com- 
plaint herein  state  facts  sufficient  to  constitute  a  cause  of 
action  ? 

This  is  an  action  of  ejectment  brought  by  the  plaintiff,  a 
citizen  of  the  United  8ta,tes  of  Indian  blood  and  lineage  and 
A  member  of  the  Montauk  Tribe  of  Indians  by  right  of  birth 
and  affiliation,  on  behalf  of  himself  and  all  other  persons 
•equally  interested  with  him,  who  may  come  in  and  contribute 
to  the  expenses  of  the  action. 

The  demurrer  contains  a  number  of  grounds  stated  in  detail 
Avhy  the  plaintiff  cannot  maintain  this  action. 
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The  single  question  presented  is,  whether  the  plaintiff  as  a 
member  of  this  tribe  of  Indians  can  maintain  ejectment  on 
behalf  of  the  tribe  in  the  form  of  action  already  described. 

The  Special  Term  sustained  the  demurrer  to  the  complaint, 
but  the  Appellate  Division,  with  a  divided  court  and  express- 
ing the  opinion  that  the  plaintiff's  right  is  not  free  from  doubt, 
reversed  the  interlocutory  judgment  on  the  ground  that  this 
action  is  brought  in  accordance  with  the  views  expressed  on  a 
prior  appeal. 

Justice  WiLLARD  Bartlett  dissenting  was  of  the  opinion 
that  the  complaint  in  the  present  action  was  not  framed  in 
accordance  with  the  previous  decision. 

The  prior  appeal  referred  to  was  in  the  case  of  Montavk 
Tribe  of  India/m,  by  Wyandank  Pharoah,  their  chief  and 
king,  against  the  present  corporation  defendant.  (28  App. 
Div.  470.) 

In  that  case  a  demurrer  was  sustained  to  the  complaint  on 
the  ground  that  the  plaintiff  had  no  legal  capacity  to  sue,  and 
the  Appellate  Division  affirmed  the  interlocutory  judgment  to 
that  effect. 

CuLLEN,  J.,  who  wrote  the  opinion  of  the  court,  in  which 
all  of  the  justices  concurred,  said :  "  It  is  not  worth  while  to 
enter  upon  any  discussion  of  the  status  of  the  Indian  tribes 
within  this  state,  as  we  think  that  on  the  question  now  before 
us  we  are  concluded  by  authority.  In  Strong  v.  Waterman 
(11  Paige,  607)  it  was  held  that,  while  the  Indians  had  the 
undoubted  right  to  the  beneficial  use  and  occupancy  of  their 
lands,  no  provision  had  been  made  by  law  for  bringing  eject- 
ment to  recover  possession  of  them ;  that  as  a  body  or  tribe, 
the  Indians  have  no  corporate  name  by  which  they  can  insti- 
tute such  a  suit.*' 

The  learned  judge  then  pointed  out  that  the  same  doctrine  had 
been  laid  down  in  Seneca  Nation  v.  Christie  (126  N.  Y.  122.) 

That  was  an  action  of  ejectment  brought  by  the  Seneca 

Nation  of  Indians  to  recover  certain  lands  in  Erie  county, 

and  this  court  held  that  the  right  of  the  plaintiff  to  sue  in 

that  form  was  given  by,  and  was  dependent  upon  a  statute, 
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which  was  a  special  act  for  the  protection  and  improvement 
of  the  Seneca  Indians  residing  on  certain  reservations  in  this 
state.     (Chap.  150,  Laws  1845.) 

Judge  Andrews,  who  wrote  the  opinion  of  the  court,  cites 
on  this  point  the  case  of  Strong  v.  Waterman  {supra)  undoubt- 
edly to  show  that  under  the  law  of  the  state  as  it  then  stood, 
this  action  could  not  be  maintained  by  the  Indian  tribe,  except 
by  the  provisions  of  an  enabling  act. 

Ii\  the  case  of  Strang  v.  Waterman  (supra)  the  action  was 
brought  by  Strong  and  Gordon,  chiefs  of  the  Seneca  Nation 
of  Indians  against  a  white  man  for  an  injunction  restraining 
him  from  committing  trespasses  and  waste  upon  the  reserva- 
tion of  the  tribe  and  from  interfering  with  its  possession. 

The  immediate  proceeding  was  a  motion  to  dissolve  this 
injunction.  The  chancellor,  in  the  course  of  his  opinion,  states : 
"  No  provision,  however,  has  been  made  by  law  for  the  bring- 
ing an  ejectment  to  recover  the  possession  of  Indian  lands  in 
the  Cattaraugus  reservation.  For  the  right  to  the  possession  is 
in  several  thousand  individuals  in  their  collective  capacity; 
which  individuals,  as  a  body,  have  no  corporate  name  by  which 
they  can  institute  an  ejectment  suit.  *  *  *  The  Indians 
cannot  therefore  institute  a  suit  in  the  name  of  the  tribe; 
but  they  must  sue  in  the  same  manner  as  other  citizens  would 
be  required  or  authorized  to  sue,  for  the  protection  of  similar 
rights." 

It  was,  therefore,  held  that  the  two  persons  named  as  com- 
plainants, having  been  authorized  by  the  council  of  chiefs^ 
might  file  a  bill  for  an  injunction,  to  which  reference  has  been 
made,  to  protect  their  possession.  This  was  placed  expressly 
upon  the  ground  that  if  the  common  law  furnished  no  sufficient 
protection  of  the  rights  of  the  tribe  it  is  a  part  of  the  acknowl- 
edged jurisdiction  of  equity  to  interpose  for  its  relief. 

The  learned  chancellor  evidently  recognized  a  broad  dis- 
tinction between  the  rights  of  the  tribe  in  defending  its  pos- 
session of  lands  and  bringing  ejectment  to  secure  possession. 

We  have  been  cited  to  no  statute  nor  to  any  controlling 
decision  authorizing  the  present  action. 
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The  respondent  has  referred  to  certain  sections  of  the  Indian 
Law  as  tending  to  authorize  this  action,  more  particularly  sec- 
tion 11  thereof,  relating  to  trespasses  on  tribal  lands,  which 
provides  that  an  action  may  be  brought  in  the  name  of  the 
People  of  the  state  against  any  person  other  than  an  Indian 
trespassing  upon  the  tribal  lands,  by  the  district  attorney  of 
the  county,  or  in  the  name  of  the  nation,  tribe  or  band,  by 
any  three  of  the  chiefs,  head  men  or  councillors  thereof,  etc. 

This  section  obviously  has  no  application  to  the  present  situ- 
ation, and  substantially  existed  as  section  8  of  chapter  234  of 
the  Laws  of  1841,  which  was  in  force  four  years  before  the 
decision  of  Strong  v.  Waterman  (mpra).  It  is  a  clear  recog- 
nition of  the  necessity  for  legislation  in  the  premises  at  that 
early  day. 

In  the  opinion  to  which  reference  has  already  been  made, 
Justice  CuLLEN  said  (28  App.  Div.  472) :  "  Still  the  Indians 
are  not  without  redress.  They  may  apply  to  the  legislature 
for  authority  to  maintain  an  action  like  the  present,  or  it  may 
he  that,  under  the  authority  of  Strmig  v.  Waterman  {aupra)^ 
an  action  might  be  instituted  by  one  of  their  number  on  his 
own  behalf  and  on  behalf  of  the  other  Indians  of  his  tribe." 

This  is  evidently  the  view  expressed  on  the  prior  appeal, 
which  led  the  Appellate  Division,  in  the  order  we  are  review- 
ing, to  hold  that  this  plaintiff  had  legal  capacity  to  sue. 

It  is  to  be  observed  that  the  learned  judge,  after  referring 
to  the  undoubted  right  of  the  legislature  to  authorize  the 
action,  merely  suggested  that,  under  the  authority  of  (Strong 
V.  Waterman  (supra),  it  might  be  that  an  action  like  the 
present  could  be  instituted.  The  expression  is  evidently 
intended  as  a  view  of  the  case,  concerning  which  the  writer 
was  in  doubt.  As  already  intimated,  we  do  not  regard  Strong 
V.  Wate7'ma/n  (supra)  as  authorizing  this  action. 

A  decision  holding  that  this  action  could  be  maintained 
either  by  the  tribe,  or  an  individual  member  thereof,  on 
behalf  of  himself  and  all  othere  who  should  come  in  and  con- 
tribute, would  be  contrary  to  the  policy  and  practice  which 
have  been  long  established  in  our  treatment  of  the  Indian 
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tribes.  They  are  regarded  as  the  wards  of  the  state,  and  gen- 
erally speaking,  possessed  of  only  such  rights  to  appear  and 
litigate  in  courts  of  justice  as  are  conferred  upon  them  by 
statute. 

It  is  conceded  by  the  complaint  in  this  action  "  that  the 
tribe  have  no  legal  capacity  to  sue  therefor  and  have  no  cor- 
porate name  by  which  they  can  institute  such  a  suit." 

The  theory  of  an  action  by  one  for  the  benefit  of  all  is,  that 
where  a  large  number  of  persons,  not  incorporated,  are  vested 
with  a  ca^se  of  action,  it  may  be  enforced  in  that  manner,  but 
when  it  is  admitted,  as  in  this  case,  that  the  tribe  has  no  cause 
of  action,  it  follows,  logically,  that  no  one  member  of  the  tribe 
could  sue  for  the  benefit  of  all,  as  the  cause  of  action  does  not 
exist. 

We  are  of  opinion,  however,  that  the  Montauk  Tribe  of 
Indians  are  not  without  legal  redress  in  the  premises,  as  by 
an  application  to  the  legislature  an  enabling  act  can  be 
obtained  allowing  action  to  be  brought  on  behalf  of  the  tribe, 
in  the  name  of  its  chief  or  head,  or  in  the  name  of  such 
member  or  members  thereof  as  may  be  selected. 

It  is  much  better  that  this  course  should  be  pursued  than 
to  sustain  an  action  in  the  present  form,  which  it  is  conceded 
by  the  learned  court  below  is  not  free  from  doubt,  and  which 
we  regard  as  contrary  to  long-established  public  policy. 

We  answer  the  three  questions  certified  to  us  in  the 
negative. 

The  order  appealed  from  should  be  reversed  and  the  inter- 
locutory judgment  affirmed,  but,  under  the  circumstances, 
without  costs  to  either  party  in  this  court. 

O'Brien,  Haight  and  Martin,  JJ.,  concur,  and  Parker, 
Ch.  J.,  concurs  in  result ;  Yann  and  Landon,  JJ.,  dissent. 

Order  reversed,  etc. 
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EosA  Strauss  and  Louis  Ullmann,  as  Executors  of  Yetta 
Dllmann,  Deceased,  Appellants,  v.  Henry  M.  Bendheim, 
Defendant.     Leopold  Hutter,  Respondent. 

1.  Specific  Performance  op  Contract  made  by  Executors  under 
Power  of  Sale — Parties —  Resale  by  Referee.  Executora,  having 
an  unqualified  and  imperative  power  to  sell  and  convey  real  estate  and 
convert  it  into  cash  for  the  purpose  of  dividing  the  same  among  legatees^ 
have  power  to  make  a  contract  of  sale  and  enforce  such  contract  by  an 
action  for  specific  performance  against  a  purchaser,  without  making  the 
beneficiaries  parties,  and  in  such  action  the  court  has  power  to  adjudge  a 
resale  by  a  referee  with  a  personal  judgfaient  for  any  deficiency  against 
the  defendant,  and  the  deed  of  the  referee  to  a  purchaser  at  such  sale 
conveys  all  the  title  the  executors  had  under  their  power  of  sale  and  the 
purchaser  must  accept  it. 

2.  Deed  of  Referee  Pursuant  to  Power  of  Sale.  Where  the 
recitals  in  the  referee's  deed  show  that  it  purports  to  convey  the  title  of 
the  testatrix  through  the  power  given  by  her  will  as  it  had  been  deter- 
mined by  the  court,  the  validity  of  the  deed  is  not  affected  by  the  fact 
that  it  conveyed  all  the  right,  title  and  interest  of  the  executors  and  of  the 
original  purchaser  at  the  time  of  the  entry  of  the  judgment,  as  the  execu- 
tors had  a  right  under  the  power  and  the  purchaser  had  an  equitable 
title. 

3.  Infants'  Real  Estate  —  Sale  by  Special  Guardian  to  his  Wife 
—  Marketable  Title.  The  conduct  of  a  special  guardian  of  infants  in 
selling  their  real  estate  to  his  wife  is  not  to  be  commended;  but  where  it 
appeared  that  the  sale  was  confirmed  by  the  court  in  which  the  proceed- 
ing was  instituted,  with  full  knowledge  upon  its  part  of  all  the  facts,  the 
title  cannot,  after  the  lapse  of  twenty-six  years  and  long  after  all  of  the 
infants  have  become  of  age,  be  questioned. 

Strauss  v.  Bendheim,  44  App.  Div.  82,  reversed. 

(Argued  February  26,  1900;  decided  April  17,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  9,  1899,  revei*sing  an  order  requiring  Leopold 
Hutter  to  complete  his  purchase  of  the  premises  described  in 
the  complaint,  entered  upon  a  decision  of  the  court  on  trial  at 
Specia;!  Term. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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Charles  F,  Brown  and  Samuel  D,  Levy  for  appellants. 
The  reversal  of  the  order  of  the  Special  Term  cannot  be  sus- 
tained. {Everitt  v.  Everitt,  29  N.  Y.  39 ;  L.  1896,  ch.  547, 
§  137 ;  Johnson  v.  Wallis,  3  N.  Y.  S.  E.  140 ;  112  N.  Y. 
230 ;  Mott  V.  Ackerman^  92  N.  Y.  539 ;  Bostwick  v.  Beach^ 
103  K  Y.  414;  Faile  v.  Crawford,  30  App.  Div.  536; 
Clark  V.  HaU,  7  Paige,  382;  Pom.  Eq.  Juris.  §§  135, 
368,  372,  1161;  Story's  Eq.  Juris.  §§  789,  790,  1212,  1213; 
Champion  v.  Brovm,  6  Johns.  Ch.  398.)  The  decree  made 
by  the  Court  of  Common  Pleas  in  1873  authorizing  the 
guardian  to  convey  the  real  estate  belonging  to  the  infants 
named  below  to  Louisa  Weiher  cannot  be  attacked  by  the  pur- 
chaser collaterally.  {Hunt  v.  Alexander^  45  N.  Y.  Supp.  814; 
Johnson  V.  0^  Connor,  47  N.  Y.  Supp.  425 ;  De  Caters  v.  De 
Chaumont,  3  Paige,  177;  Scholle  v.  Soholle,  101  N.  Y.  167.) 
Every  one  of  the  infants  interested  in  the  real  property  in 
question  have  long  ago  attained  their  majority,  and  by  permit- 
ting the  owner  of  the  property  to  remain  in  undisputed  pos- 
session for  twenty-six  years,  have  confirmed  and  ratified  the 
contract  made  by  their  general  guardian  in  1873  on  the  sale 
of  that  property.  {Aldridge  v.  Funk,  16  N.  Y.  S.  R.  508.) 
The  sale  by  the  special  guardian  is  valid,  and  the  title  good 
through  this  sale ;  because  the  court,  on  the  application  by 
the  special  guardian  for  the  sale  of  the  infants'  interest  in  the 
premises,  inquired  into  all  the  facts,  and  was  informed  that 
the  intending  purchaser  was  the  wife  of  the  special  guardian 
and  through  a  referee  duly  appointed  authorized  the  special 
guardian  to  contract  with  his  wife,  Louisa  Weiher,  for  the 
sale  of  the  property  for  an  approved  price  equal  to  the  value 
found  by  the  referee.  {Scholle  v.  Scholle,  101  N.  Y.  167 : 
De  Caters  v.  De  Chaumont,  3  Paige,  1 78  ;  Davoue  v.  Fanning, 
2  Johns.  Ch.  252 ;  Harrington  v.  E,  C  Sav,  Bank,  101  N. 
Y.  257 ;  Dugan  v.  Denyse,  13  App.  Div.  214.)  The  title  to 
the  property  in  question  being  free  from  reasonable  doabt, 
the  purchaser  obtains  a  marketable  title.  {CainbreUeng  v. 
Purton,  125  N.  Y.  610 ;  Moser  v,  Cochrane,  107  N.  Y.  35 ; 
EuOman  v.  Cox,  49  N.  Y.  Supp.  908.) 
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Franklin  Pierce  and  E.  Amstein  for  respondent.  The 
deed  of  Lorenz  Weiher,  as  special  guardian,  to  Louise  Weiher, 
his  wife,  created  title  in  her,  subject  to  be  avoided  by  the 
infants ;  and  although  twenty -six  years  have  passed  since  the 
deed  was  given,  the  burden  to  show  that  none  of  these  infants 
or  their  heirs  have  been  under  a  disability  during  that  period 
is  upon  the  appellant.  {Davoxie  v.  FanniTig^  2  Johns.  Ch.  251 ; 
Hatfield  v.  Sneden,  54  N.  Y.  280 ;  Gardner  v.  Ogden,  22  N. 
Y.  349  ;  Lingke  v.  Wilkinson,  57  N.  Y.  445 ;  Barr  v.  N.  T., 
Z.  E,  (6  W,  B.  B.  Co.,  125  N.  Y.  274 ;  Steinway  v.  Stein- 
way,  2  App.  Div.  304;  Ilinman  v.  Devlin,  31  App.  Div. 
592  ;  Atkins  v.  Judson,  33  App.  Div.  47 ;  Z.  T,  Co.  v.  Z.  iV. 
A,  c&  a  B.  B.  Co.,  164  U.  S.  688 ;  Tyler  v.  Sanborn,  128 
111.  136.)  The  confirmation  by  the  court  of  the  sale  in  this 
case  made  by  the  guardian  ad  litem,  does  not  make  the 
voidable  title  valid.  {People  v.  Merchants'  Bank,  35  Hun, 
97 ;  Bennett  v.  Austin,  81  N.  Y.  308 ;  O'Donoghue  v. 
Boies,  159  N.  Y.  102.)  The  mere  lapse  of  twenty-six 
years  since  this  sale  by  the  guardian  ad  litem,  with  no 
other  facts  shown,  does  not  amount  to  an  acquiescence  on 
the  part  of  the  infants.  {Hatch  v.  Hatch,  9  Yes.  229  ; 
Kahn  v.  Chapin,  152  N.  Y.  305 ;  Piatt  v.  Piatt,  58  N.  Y. 
646 ;  12  Am.  &  Eng.  Ency.  of  Law,  600,  n.  1 ;  Blank  v. 
Sadlier,  153  N.  Y.  556 ;  Simis  v.  McElroy,  12  App.  Div. 
434 ;  160  N.  Y.  156 ;  Hendricks  v.  Gillespie,  25  Gratt.  197  ; 
'Luckett  V.  Williafnson,  31  Mo.  57 ;  McCroskey  v.  Ladd, 
28Pac.  Kep.  217;  Hartley  y.  Smith,  11  Buck,  368.)  The 
objection  that  the  referee's  deed  did  not  unquestionably  con- 
vey the  title  of  all  persons  having  any  interest  in  the  real 
estate  is  well  founded.  {Prentice  v.  Janssen,  79  N.  Y.  478 ; 
Armstrongs.  McKelvey,  104 N".  Y.  179  ;  Sweeney  v.  Warren, 
127  K  Y.  426;  Drake  v.  Paige,  127  K  Y.  569;  Mellen  v. 
MeUen,  139  N.  Y.  2^10 ;  McDonald  v.  O'Hara,  144  N.  Y.  566 ; 
People  ex  rel.  v.  Scott,  8  Hun,  566.)  The  decree  at  Special 
Term  provided  that  the  proceeds  of  the  judicial  sale,  after 
paying  the  sum  due  the  executors,  together  with  their  costs 
and  disbursements,  should  be  paid  by  the  I'eferee  to  Bend- 
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heim.  The  referee,  however,  whose  title  the  purchaser  is 
compelled  to  take  by  the  order  of  the  Special  Term,  had  only 
the  title  of  the  parties  to  the  action,  and  he  cannot  be  regarded 
as  having  any  authority  to  execute  the  power  of  sale  for  the 
executors.  {Pewdbic  Mining  Co.  v.  Mason^  145  IT.  S.  349 ; 
Holly  V.  Hlrsch,  135  N.  Y.  590 ;  Thomson  v.  Smithy  63  i^ . 
T.  301 ;  Potter  v.  EUice,  48  N.  Y.  321 ;  Ahhott  v.  JameSy 
111  K  Y.  673;  Noonan  v.  Brennemann^  22  J.  &  S.  337; 
Mc Cotter  v.  Lawrence^  4  Hun,  107 ;  Fisher  v.  Banta^  66 
K  Y.  468;  Code  Civ.  Pro.  §§  1471,  1557,  1623.)  The  title 
which  a  purchaser  at  a  judicial  sale  is  entitled  to  must  be  a 
marketable  title  beyond  question.  {Holly  v.  Hirsch^  135  ^. 
Y.  598  ;  Haherinan  v.  Baker,  128  N.  Y.  253  ;  Fleming  v. 
Bumham,  100  N.  Y.  1;  Toole  v.  TooU,  112  N.  Y.  333; 
Simis  V.  McElroy,  12  App.  Div.  434;  160  N.  Y.  156; 
Vought  V.  Williams,  120  N.  Y.  253  ;  Shriver  v.  Shriver,  86 
K.  Y.  575 ;  Moore  v.  Williams,  115  N.  Y.  586 ;  Irving  v. 
Campbell,  121  N.  Y.  353 ;  Hinckley  v.  Smith,  51  N.  Y.  21.) 

Haight,  J.  Yetta  Ullmann  died  in  the  city  of  New  York 
on  the  17th  day  of  November,  1897,  seized  of  the  lands  in 
question,  and  leaving  a  last  will  and  testament  which  has 
been  duly  proved  and  admitted  to  probate  in  which,  after 
providing  for  her  funeral  expenses,  tombstone  and  a  legacy  to 
her  brother,  she  appoints  her  son  and  daughter,  the  plaintiffs 
in  this  action,  her  executor  and  executrix,  and  directs  tliat  the 
residue  and  remainder  of  her  estate  be  converted  into  cash 
and  the  proceeds  divided  into  three  parts :  one  part  is  given 
to  her  daughter,  the  executrix,  another  part  to  her  son,  the 
executor,  and  the  remaining  part  to  the  children  of  her 
deceased  daughter  Fanny  Reinhardt.  For  this  purpose  she 
empowered  her  executor  and  executrix,  or  the  survivor  of 
them,  to  sell  and  convey,  grant  and  dispose  of  any  and  all  of 
her  real  estate  at  any  time  after  her  demise  as  tliey  might  see 
fit,  practicable  and  expedient,  upon  such  terms  and  conditions, 
and  in  such  manner,  in  their  discretion,  as  they  or  the  sur- 
vivor of  them  should   deem  just  or  proper,  and   to  make, 
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execute,  acknowledge  and  deliver  any  and  all  deeds  necessary 
or  proper  to  give  a  marketable  title.  Pursuant  to  the  power 
so  given  by  the  will  the  executor  and  executrix  entered  into 
an  agreement  in  writing  with  the  defendant  Henry  M.  Bend- 
heim, on  the  18th  of  March,  1898,  in  which  they  agreed  to 
sell  and  convey,  and  he  to  purchase,  the  premises  in  question 
for  the  sum  of  $12,500.  On  the  day  named  in  the  contract 
for  the  delivery  of  the  deed  and  the  payment  of  the  purchase 
price  Bendheim  objected  to  the  title  and  refused  to  complete 
the  purchase.  Thereupon  an  action  was  brought  to  compel 
specific  performance,  which  resulted  in  a  judgment  in*  favor 
of  the  appellants,  decreeing  specific  performance  on  the  part 
of  the  defendant  and  adjudging  that  in  case  he  refused  to 
receive  the  deed  and  pay  the  consideration  stipulated  in  the 
contract  the  premises  be  sold  at  public  auction  by  a  referee 
named  in  the  judgment,  who  was  directed  to  deliver  to  the 
purchaser  a  deed  of  the  premises  upon  his  complying  with  the 
terms  on  which  the  premises  should  be  sold,  and,  after  deduct- 
ing from  the  proceeds  the  referee  fees  and  the  costs  of  tlie 
action,  to  pay  to  the  plaintiffs  the  balance  of  the  purchase 
money,  and  if  the  proceeds  of  the  sale  were  insuflicient  to  pay 
the  plaintiffs  in  full,  tlien  they  were  to  have  judgment  for  the 
deficiency  against  the  defendant  Bendheim.  The  defendant 
Bendheim  refused  to  receive  the  deed  or  to  specifically  per- 
form the  contract  as  required  by  the  judgment,  and  there- 
upon the  premises  were  again  sold  under  the  judgment  and 
the  respondent  Plutter  became  the  purchaser  on  such  sale. 
The  referee,  pursuant  to  the  provisions  of  the  judgment,  him- 
self executed  a  deed  and  tendered  it  to  Hutter,  together  with 
a  deed  from  the  executor  and  executrix,  and  demanded  that 
he  complete  the  purchase,  but  he  refused  to  accept  the  deeds, 
claiming  that  they  did  not  give  to  him  a  marketable  title. 

The  first   question    presented  for  review  is  whether  the 
Supreme  Court  had  the  power  to  authorize  a  sale  of  the  prem- 
ises by  a  referee  in  the  action  brought  by  the  executors  for 
specific  performance,  without  making  the  beneficiaries  under 
60 
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the  will  parties.  It  is  true  that  under  the  will  of  Yetta 
Ullmann  do  trust  was  created  and  the  title  to  the  lands  was 
not  vested  in  the  executors.  The  will,  however,  did  invest 
the  executors  with  an  imperative  power  of  sale,  with  the 
broadest  discretion  in  reference  to  terms  and  conditions.  Act- 
ing under  the  power  so  given  by  the  will  they  contracted  to 
convey  to  Bendheim,  and  this  they  had  the  power  to  do  with- 
out making  the  beneficiaries  parties  to  the  contract,  and  had 
Bendheim  performed  his  part  of  the  contract  the  executoi*s 
could  have  conveyed  to  him  all  of  the  title  to  the  premise 
that  the  testatrix  had  in  her  lifetime.  Bendheim  having 
refused  to  perform  on  his  part,  the  executors  had  the  right  to 
bring  an  action  to  compel  specific  performance  by  him,  and 
the  beneficiaries  under  the  will  were  not  necessary  parties  in 
such  action.  The  will  having  given  the  executoi«  the  power 
to  sell,  the  duty  devolved  upon  them  of  exercising  that  power 
according  to  their  own  wisdom  and  judgment,  and  their  action 
bound  the  beneficiaries.  With  the  power  to  sell,  of  necessity, 
was  the  power  to  contract,  and  with  that  the  power  to  enforce 
the  contract.  In  the  action  so  brought  judgment  was  entered 
for  specific  performance,  following  the  well-known  practice 
of  adjudging  a  resale,  with  a  personal  judgment  for  deficiency 
in  case  the  defendant  refused  or  failed  to  specifically  perform 
the  contract.  {Clark  v.  IlaU,  7  Paige,  382,  385.)  Judicial 
sales  are  usually  made  by  a  referee  designated  by  the  court  or 
tlie  sheriff  of  the  county,  either  oflicer  nam'ed  being  the 
instrument  of  the  court  to  execute  its  decree  and  as  such 
invested  with  the  power  of  the  court  to  convey  all  of  the 
title  that  the  court  had  the  power  to  order  transferred.  In 
this  case  the  executors,  who  were  invested  with  the  power  to 
sell  and  convey  under  the  will  in  the  action  brought  by  them, 
appealed  to  the  court  to  enforce  the  performance  of  the  con- 
tract made  by  them,  thus  investing  the  court  with  all  the 
powers  that  they  possessed  under  the  will  to  compel  specific 
performance  of  the  contract.  It  follows  that  the  referee's 
deed,  tendered  to  the  purchaser  under  the  sale  made  pursuant 
to  the  judgment,  would  have  conveyed  to  him,  if  accepted, 
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all  of  the  title  to  the  premises  which  the  executors,  under  their 
power  of  sale,  could  have  conveyed. 

It  is  further  contended  that  the  deed  tendered  by  the  ref- 
eree was  defective  for  the  reason  that  it  recited  that  it  con- 
veyed "  all  the  right,  title  and  interest "  of  the  executors  and 
of  the  defendant  Bendheim  "at  the  time  of  the  entry  of  said 
judgment,  it  being  their  interest  in  said  premises  so  sold  and 
conveyed."  It  is  quite  true  that  the  executors  did  not  have 
the  title,  and  the  defendant  Bendheim,  as  contractor,  had  an 
equitable  title  only,  but  each  was  possessed  of  a  right  or  inter- 
est, the  executors  of  a  power  under  the  will,  and  the  defend- 
ant of  an  interest  in  the  money  which  he  had  paid  under  the 
contract  and  through  his  obligation  to  complete  the  purchase. 
Upon  referring  to  the  terms  of  the  deed,  we  find  that  it 
recites  all  the  facts  incorporated  into  the  judgment  with  the 
authority  given  to  the  trustee  to  convey,  from  which  it  clearly 
appears  that  the  deed  purports  to  convey  the  title  of  the  tes- 
tatrix through  the  power  given  by  her  will  as  it  had  been 
determined  by  the  court. 

In  1873  one  Charles  Landauer  died  intestate,  seized  of  the 
premises  in  question.  He  left  him  surviving  a  widow,  four 
children  and  seven  infant  grandchildren  who  were  children 
of  deceased  daughters  of  the  intestate.  On  the  12th  day  of 
August,  1873,  the  infants,  those  over  fourteen  years  of  age 
themselves,  and  those  under  that  age  by  their  father  and  next 
friend,  petitioned  the  Court  of  Common  Pleas  for  the  sale  of 
their  interests  in  the  premises.  Upon  such  petition  the  court 
appointed  Lorenze  Weiher,  the  father  of  some  of  the  infants, 
special  guardian  and  referred  the  matter  to  a  referee  to  report 
the  necessity  for  the  sale.  The  referee  took  the  evidence  and 
made  his  report,  which  was  confinned  by  the  court,  and  the 
g:uardian  was  ordered  to  enter  into  a  contract  for  the  sale  of 
the  premises.  This  he  did  with  Louise  Weiher,  his  wife.  The 
contract  was  reported  to  the  court,  where  it  was  confirmed, 
and  the  sale  concluded,  the  purchaser  giving  a  mortgage  for 
the  amount  going  to  the  infants,  payable  upon  their  arrival  at 
the  age  of  twenty-one  years.     The  final  order  of  confirmation 
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was  entered  on  the  23d  day  of  October,  1873.  It  is  now  eon- 
tended  that  the  title  is  defective,  for  the  reason  that  the  wife 
of  the  special  guardian  became  the  purchaser  in  such  proceed- 
ings. This  question  was  raised  by  the  defendant  Bendheim, 
and  Received  the  attention  of  the  court  in  the  trial  of  that 
action,  but  it  does  not  appear  to  have  been  considered  by  the 
Appellate  Division  in  these  proceedings.  While  the  court 
will  look  with  disfavor  upon  an  attempt  of  an  officer  conduct- 
ing a  judicial  sale  to  convey  to  his  ^vife,  still  the  court  doubt- 
less has  the  power  in  the  exercise  of  its  discretion  to  permit 
and  approve  such  a  sale.  The  leading  case  in  this  state  upon 
the  subject  is  that  of  Davoue  v.  Fanjiiiig  (2  Johns.  Ch.  252)^ 
which  was  decided  before  the  adoption  of  the  Married  Women's 
Act.  In  that  case  the  practice  was  denounced  as  poisonous  iu 
its  consequences  and  the  court  refused  to  approve  of  the  sale, 
but  in  the  judgment  entered  the  court  directed  that  the  prem- 
ises should  be  re-exposed  for  sale  by  public  auction,  and  if  the 
premises  failed  to  sell  for  an  amount  greater  than  the  amount 
of  the  former  sale,  the  former  sale  should  in  all  respects  stand 
confirmed.  It  thus  appears  that  the  court  in  that  case  held 
that  under  circumstances  similar  to  those  in  question  it  had 
the  power  to  confirm,  which  power  it  would  exercise  in  ca?e 
it  appeared  that  the  premises  could  not  be  sold  for  any  gi^eater 
sum.  In  the  case  under  consideration  the  report  of  the  spe- 
cial guardian  made  upon  oath  to  the  court  shows  that  the  con- 
tract was  for  the  liest  terms  upon  which  he  could  sell  the 
property.  It  clearly  appeared  in  the  testimony  taken  in  the 
proceeding  that  Louise  Weiher  was  his  wife,  and  that  fact  was 
necessarily  before  the  court  when  it  made  the  order  confirm- 
ing the  contract  and  directing  the  conveyance.  This,  as  we 
have  seen,  the  court  had  the  power  to  do,  and  inasmuch  as  it 
approved  of  the  sale  with  full  knowledge  of  the  facts,  we 
think  the  title  cannot  now,  after  the  lapse  of  twenty-six  years, 
and  long  after  all  of  the  infants  have  become  of  age,  be 
questioned. 

It  appears,  as  we  have  seen,  that  the  deed  from  the  execu- 
tors was  tendered  to  the  purchaser  in  connection  with  the  deed 
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from  the  referee.  This  fact  is  recited  in  the  order  of  the 
Special  Term,  but  in  directing  the  purchaser  to  accept  the 
deed  tendered  by  the  referee  the  order  omits  to  include  that 
of  the  executors.  While  we  are  of  the  opinion  that  the  ref- 
eree's deed  conveys  the  full  title,  there  can  be  no  liarm  in 
giving  the  purchaser  the  benefit  of  the  deed  from  the  execu- 
tors, which  was  tendered  to  him  and  made  one  of  the  papers 
upon  which  the  order  was  issued.  The  order  should  be  modi- 
fied in  this  particular. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term,  as  modified,  affirmed,  with 
costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Order  reversed,  etc. 


Delina  Creamer,  Respondent,  v.  John  Murray  Mitchell, 

Appellant. 

Guaranty  op  Royalties  —  Construed  with  Main  Contract.  A 
guaranty  of  the  payment  of  the  '*  royalty  of  $30  per  week  only  "  secured 
to  an  inventor  for  a  term  of  years  by  a  certain  agreement  entitling  him 
to  a  royalty  from  a  licensee  that  is  guaranteed  to  amount  to  at  least  |2, 000 
per  year  and  to  advances  of  $30  per  week  on  account  of  said  royalty,  and 
by  the  terms  of  which  he  agrees  to  devote  his  time  and  attention  to  the 
best  of  his  ability  to  the  business  of  the  licensee  as  superintendent  of 
construction  and  salesman,  "if  requested  so  to  do"  by  the  licensee, 
though  the  guaranty  also  says  that  it  shall  run  only  so  long  as  the  license 
remains  uncanceled  and  the  inventor  "shall  continue  as  salesman  and 
superintendent  of  construction  *  ♦  *  and  render  such  services  as 
provided  in  said  contract,"  binds  the  guarantor  to  the  payment  of  all  such 
weekly  royalties  as  may  become  due  under  the  main  contract,  and  remains 
in  force  notwithstanding  the  inventor's  discharge  from  his  position  as 
superintendent  and  salesman,  where  the  license  was  not  canceled  and  he 
continues  to  be  willing  to  render  his  services  if  requested. 

Creamer  v.  Mitchell,  12  App.  Div.  350,  affirmed. 

(Argued  March  8,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court    in    the   first  judicial  department,   entered 
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December  22,  1896,  affirming  a  judgment  in  favor  of  plaintiflF 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Carlisle  Norwood  for  appellant.  The  defendant's  liability 
is  upon  an  express  condition  and  his  contract  is  to  be  strictly 
construed.  {E,  Nat  Bank  v.  Kauf7rian^  93  N.  Y.  273 ; 
Smith  V.  Molleson^  148  N.  Y.  241 ;  Kingsbury  v.  WestfaUy 
61  N.  Y.  356;  Ward  v.  Stahl,  81  N.  Y.  406;  Grant  v. 
Smith,  46  N.  Y.  93 ;  De  LuTca  v.  Goodwin,  142  N.  Y.  194 ; 
J.  II.  M,  L,  Ins.  Co,  V.  Lowenherg,  120  N.  Y.  44 ;  Hamilton 
V.  Van  Rensselaer,  43  N.  Y.  244 ;  Bennett  v.  Draper,  139 
N.  Y.  266 ;  Walrath  v.  Thompson,  6  Hill,  540 ;  Nat.  M,  B. 
Assn,  V.  Conkling,  90  N.  Y.  116.)  The  defendant  and  the 
plaintiflE's  assignor  must  have  had  in  mind,  when  the  con- 
tract of  guaranty  was  made,  the  possibility  that  the  com- 
pany would  not  request  Creamer  to  serve  as  salesman  or 
superintendent.  {Dolan  v.  Rodgers,  149  N.  Y.  489  ;  Loril- 
Urd  V.  Clyd^,  142  N.  Y.  456 ;  PeopU  v.  G.  M.  Z.  Ins. 
Co.,  91  N.  Y.  174 ;  Bruce  v.  F.  N.  Bank,  79  N.  Y.  154.) 
The  plaintiflE's  assignor  was  not  willing  and  ready  to  per- 
form after  March  30,  1892,  as  shown  by  his  attitude  in  the 
injunction  suits.  (  Wharton  i&  Co.  v.  Winch,  140  N".  Y.  287 ;. 
Mayo  V.  Knowlton,  134  N.  Y.  250 ;  Teri*y  v.  Munger,  121 
N.  Y.  161 ;  Werner  v.  Tuch,  127  K  Y.  217.)  This  judgment 
cannot  be  sustained  in  the  face  of  the  confessed  fact  that  the 
express  condition  upon  which  the  defendant's  liability 
depended  has  not  been  performed,  without  reading  into  the 
contract  between  Creamer  and  the  defendant  some  covenant 
or  promise  on  the  part  of  the  laher  which  was  not  expressed 
and  cannot  fairly  be  implied.  {Dermott  v.  State,  99  N".  Y. 
101 ;  Bruce  v.  F.  N.  Bank,  79  N.  Y.  154 ;  Ilornhostel  v. 
Kinney,  110  N.  Y.  94;  Jugla  v.  Troiittet,  120  N.  Y.  21 ; 
Zorkowski  v.  Astor,  156  N.  Y.  393;  Loinllard  v.  Silver,  36 
K  Y.  578;  WempU  v.  Steivart,^2  Barb.  154;  McCluskeyv. 
C?*07nwell,  11  N.  Y.  593.)    The  theory  that  in  some  way  the= 
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performance  by  the  plaintiff's  assignor  of  the  condition  to 
render  services  was  prevented  without  fault  on  his  part 
breaks  down,  if  the  testimony  as  to  his  misconduct  was  true, 
and  the  truth  or  falsity  of  this  testimony  could  only  be 
decided  by  the  verdict  of  a  jury.  (Wood  on  Master  & 
Servant,  §  118 ;  Schouler's  Dom.  Eel.  [5th  ed.],  371,  §  462.) 

John  A,  Straley  for  respondent.  There  was  nothing  in 
the  case  to  be  submitted  to  the  jury  on  the  alleged  defenses 
of  defendant.  (Cagger  v.  Lansing^  64  N.  Y.  417;  Corning 
V.  T.  L  (&  N.  Factory^  44  N.  Y.  577 ;  Loiner  v.  Meeker^  25 
N.  Y.  361 ;  Appleby  v.  A.  K  Ins.  Co.,  54  N.  Y.  253.)  The 
question  of  whether  the  relations  between  Creamer  and  the 
company  were  such  that  the  company  could  not  reasonably  be 
expected  to  accept  his  services  was  wholly  immaterial  to  any 
of  the  issues  as  a  matter  of  law  on  the  facts.  (Cogger*  v.  Lan- 
sing, 64  N.  Y.  417  ;  Neiiendoif  v.  IF.  M.  L.  Ins.  Co.,  69  N. 
Y.  389.)  The  question  of  any  breach  of  the  contract  on  Crea- 
mer's part  up  to  March  thirtieth  was  finally  adjudicated  in 
the  prior  Supreme  Court  actions  and  concludes  the  parties 
hereto.     {Griffin  v.  L.  I.  R.  R.  Co.,  102  N.  Y.  452.) 

Bartlett,  J.  The  plaintiff  is  the  assignee  of  her  husband, 
Henry  Creamer,  and  seeks  to  recover  in  this  action  from  the 
defendant,  upon  his  written  guaranty,  certain  royalties  due  to 
Creamer  from  the  Safety  Electric  Construction  Company,  as 
licensee  under  letters  patent  owned  by  Creamer. 

The  facts  in  this  case  are  somewhat  complicated,  but,  when 
understood,  the  material  ones  are  few  and  undisputed. 

Creamer  was  the  inventor  of  steam  traps  that  were  used  in 
operating  machinery. 

In  1888  the  defendant  entered  into  a  contract  with  Creamer 
whereby  he  obligated  himself  to  aid  the  inventor  in  exploiting 
his  patents,  and,  under  certain  conditions,  to  pay  him  various 
sums  of  money.  The  details  of  this  agreement  are  not 
material. 

On  the  10th  of  July,  1890,  an  agreement  was  entered  into 
between  Creamer  and  the  Safety  Electric  Construction  Com- 
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pany,  which  will  be  hereafter  alluded  to  as  the  company  for 
the  sake  of  brevity.  The  company  at  this  time  held  the 
exclusive  license  for  Creamer,  under  his  patents,  for  the 
United  States  during  the  unexpired  term  thereof,  and  defend- 
ant was  its  president. 

This  agreement  is  lengthy,  and  many  of  its  provisions  are 
immaterial  in  this  controversy.  It  released  defendant  from 
all  liability  under  the  agreement  of  1888,  and  the  corporation 
entered  into  certain  covenants  with  Creamer.  Defendant,  at 
about  the  same  time,  guaranteed  in  writing  the  performance  of 
a  certain  portion  of  the  company's  contract. 

The  company  was  to  have  the  exclusive  right  to  make,  use 
and  sell  the  patented  inventions,  and  was  to  pay  to  Creamer 
one-fifth  of  the  profits  as  a  royalty,  guaranteeing  him  not  less 
than  $2,000  a  year.  He  was  to  receive  $30  a  week  on  account 
of  such  royalty,  and  devote  his  time  and  attention  for  three 
years  or  so  long  within  that  period  as  the  weekly  payments 
were  promptly  paid,  and  was  to  give  his  services,  if  required 
to  do  so  by  the  company,  as  superintendent  of  construction 
and  salesman. 

If  the  company  failed  to  pay  the  thirty  dollars  per  week,  on 
account  of  such  royalty,  Creamer,  at  his  election,  could  serve 
a  notice  in  writing  on  its  president,  and  all  rights  and  privi- 
leges secured  to  the  company,  after  a  lapse  of  sixty  days,  were 
to  become  his  property,  unless  before  the  expiration  of  that 
time  the  company  performed  its  defaulted  obligations. 

If  the  company  desired  to  cancel  the  contract  it  had  the 
right  to  do  so  on  the  first  day  of  June  in  any  year,  after  first 
paying  the  amounts  due  Creamer  up  to  that  date. 

Defendant,  in  a  separate  instrument,  guaranteed  that  the 
weekly  royalty  of  thirty  dollars  should  be  promptly  paid  at 
the  end  of  each  and  every  week  to  Creamer,  and  in  case  it  was 
not  so  paid  he  covenanted  and  agreed  to  make  the  payments 
himself. 

This  guaranty  was  to  run  for  a  period  not  longer  than  three 
years  from  its  date,  and  only  so  long  as  the  license  remained 
uncanceled,  and   Creamer  should  continue  as  salesman  and 


1900.]  Cebamer  v.  Mitchell.  481 

N.  Y.  Rep,]        Opinion  of  the  Court,  per  Bartlett,  J. 

superintendent  of  construction  of  the  company  and  render 
such  services  as  provided  in  the  contract,  pursuant  to  the 
terms  thereof. 

This  guaranty  was  to  run  from  year  to  year,  and  could  be 
terminated  at  the  end  of  any  year  on  the  tender  to  Creamer 
of  a  reassignment  of  all  his  rights  and  interests  in  the  patents. 

These  agreements  went  into  effect  in  July,  1890,  and 
Creamer  received  his  royalties,  with  more  or  less  regularity, 
up  to  the  latter  part  of  1891. 

On  January  30th,  1892,  $225.00  of  royalties  remaining 
unpaid.  Creamer  served  notice  electino"  •  cancel  the  contract 
in  sixty  days,  unless  its  conditions  were  j^icformed. 

By  letter  dated  the  same  day  the  company  requested 
Creamer  to  deliver  the  keys  of  the  safe  and  the  oflSce,  with 
any  other  keys  belonging  to  the  shop  in  his  possession  ;  with 
this  request  Creamer  complied. 

On  February  1st,  1892,  Creamer  went  to  the  company's 
place  of  business,  found  the  door  locked,  and  was  told  by  the 
person  in  charge,  in  substance,  that  he  had  been  instructed 
not  to  admit  him,  and  his  services  were  no  longer  required. 
The  following  day  Creamer's  attorneys  wrote  the  company  a 
letter,  reciting  the  facts,  and  in  which  it  was  stated  as  follows : 
"  We  take  it  that  you  desire  to  dispense  with  his  services  as 
superintendent  of  construction  and  salesman,  and  will  so  con- 
strue the  action  taken  by  you  unless  notified  at  once." 

The  company  replied  to  this  letter  February  3d,  and  stated 
therein,  among  other  things,  as  follows :  "  We  shall  hold  Mr. 
Creamer  responsible  for  the  damage  he  has  caused,  and  further 
contend  that  under  the  contract  we  can,  if  we  choose,  call  upon 
him  again  at  any  time  to  act  as  superintendent  or  salesman." 

On  the  30th  of  March,  1892,  the  company  tendered  Creamer 
$465.00,  it  being  made  within  the  sixty  days  allowed  by  the 
notice  of  forfeiture.  This  amount  was  afterwards,  and  on  or 
about  April  20th,  1892,  sent  to  Creamer's  attorneys  in  a  check, 
which  was  receipted  for  by  them  as  covering  the  royalties  up 
to  March  30th,  1892. 

The  present  suit  is  to  recover  royalties  under  the  contract 
61 
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from  the  30tli  of  March,  1892,  to  the  10th  of  July,  1893, 
being  the  balance  of  the  three  years  under  the  contract  of 
guaranty. 

On  the  30th  of  March,  1892,  the  company  began  an  action 
against  Creamer  for  an  accounting  in  the  Supreme  Court  of 
the  State  of  New  York,  and  obtained  an  injunction  restrain- 
ing him  from  transferring  any  of  the  patents  or  forfeiting  any 
of  the  company's  rights  under  the  contract  pending  the  action. 

On  April  2nd,  1892,  the  company  commenced  another 
action  in  the  Supreme  Court  against  Creamer  for  an  injunction 
restraining  him  from  rescinding  the  contract.  These  two 
actions  were  tried  together  in  December,  1892 ;  the  complaint 
in  the  first  was  dismissed,  and  in  the  second  the  injunction  was 
granted. 

There  is  no  claim  that  the  obligations  of  the  contract 
between  Creamer  and  the  company  were  not  in  full  force  and 
effect  as  to  the  latter  during  the  period  covered  by  this  action. 

The  learned  counsel  for  the  appellant  uses  this  language  in 
his  brief  submitted  to  this  court :  "  We  unhesitatingly  admit 
that  the  company  would  Jiave  no  defense  to  an  action  by 
Creamer  or  his  assignee  for  the  payment  of  the  weekly  roy- 
alty. Creamer  was  bound  to  render  services  only  in  case  he 
was  requested  so  to  do.  His  rendition  of  services  was  not 
made  a  condition  of  the  payment  of  the  royalty  as  between 
him  and  the  company." 

The  question  is  thus  narrowed  down  to  the  contention  upon 
which  this  appeal  rests,  that  the  guaranty  was  upon  the  express 
condition  that  it  should  be  binding  only  so  long  as  Creamer 
should  continue  as  superintendent  and  salesman,  and  that  the 
undisputed  evidence  shows  that  he  ceased  to  be  such  before 
March  30th,  1892,  and  before  any  of  the  payments  for  which 
this  action  was  brought  became  due. 

It,  therefore,  becomes  necessary  to  examine  the  provisions 
of  the  contract  between  Creamer  and  the  company  and  those 
of  the  defendant's  written  guaranty.  These  two  instruments 
must  be  read  together,  as  the  guaranty  expressly  refers  to  the 
terms  of  the  main  contract. 
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The  latter  contains  this  provision  :  "  And  the  party  of  the 
second  part  (company)  covenants  and  agrees  to  and  hereby 
does  guarantee  to  said  party  of  the  first  part  (Creamer)  that 
the  royalty  due  and  payable  to  him  under  and  by  virtue  of 
said  agreement  shall  amount  at  least  to  the  sum  of  two  thou- 
sand dollars  per  year  during  the  continuance  of  this  license 
and  for  the  full  term  thereof,  and  that  he  shall  be  paid  on 
account  of  said  royalty  thirty  dollars  a  week,  in  weekly  pay- 
ments, at  the  end  of  each  and  every  week,  the  balance  dne 
him  in  any  one  year  to  be  paid  him  at  the  close  of  such  year, 
or  within  one  month  thereafter,"  etc. 

It  further  provides :  "  That  the  said  party  of  the  first  part 
shall  devote  his  time  and  attention,  to  the  best  of  his  ability, 
to  the  welfare  of  said  enterprise,  as  superintendent  of  con- 
struction and  salesman,  if  requested  so  to  do  by  the  party  of 
the  second  part,  in  the  business  of  manufacturing  said  inven- 
tions and  developing  the  same,  for  the  period  of  three  years, 
or  so  long  within  the  said  three  years  as  the  guaranteed  roy- 
alty herein  provided  to  be  paid  him  shall  be  promptly  paid 
from  the  execution  of  this  agreement,  without  further  com- 
pensation than  as  herein  provided  by  way  of  said  guaranteed 
royalty  of  two  thousand  dollars  per  year,  due  and  payable  to 
him." 

It  will  be  observed  that  Creamer  was  not,  in  the  ordinary 
sense,  an  employee  of  the  company,  but  agreed  that  he  would 
make  the  company  his  exclusive  licensee  under  these  letters 
patent,  provided  they  paid  him  certain  royalties,  and  as  a 
part  of  that  agreement  he  was,  for  a  period  not  to  exceed 
three  years,  if  requested  so  to  do,  to  render  services  to  the 
company  as  superintendent  of  construction  and  salesman  with- 
out further  compensation.  In  this  main  agreement  defendant 
is  referred  to  as  executing  a  guaranty  of  a  portion  thereof, 
which  is  described  as  annexed. 

The  material  portion  of  the  guaranty  reads  as  follows : 
"And  I  further  covenant  and  guarantee' that  the  weekly  guar- 
anteed royalty  of  thirty  dollars  per  week  only,  secured  to  the 
said  Henry  Creamer,  in  and  by  virtue  of  the  foregoing  agree- 
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ment  between  him  and  the  Safety  Electric  Construction  Com- 
pany, shall  be  promptly  paid  at  the  end  of  each  and  every 
week  to  the  said  Henry  Creamer,  his  executors,  administrators 
and  assigns ;  and  in  case  the  same  is  not  promptly  paid,  I 
hereby  covenant  and  agree  for  myself,  my  executors,  admin- 
istrators and  assigns,  to  pay  the  same  at  the  end  of  each  and 
every  week  as  therein  provided.  Said  guaranty,  however,  to 
run  in  no  event  for  a  period  longer  than  three  years  from  date 
hereof^  and  from  year  to  year  only,  and  only  so  long  as  said 
license  shall  remain  uncanceled,  and  said  Henry  Creamer  shall 
continue  as  salesman  and  superintendent  of  construction  of 
said  party  of  the  second  part,  and  render  such  services  as  pro- 
vided in  said  contract,  pursuant  to  the  terms  thereof,  within 
the  said  period  of  three  years,  and  is  to  terminate  at  the  end 
of  any  year  provided  for  in  the  foregoing  contract  on  the 
mere  tender  to  said  Henry  Creamer  of  a  reassignment,'*  etc. 

The  appellant's  claim  is  that  the  liability  of  the  company  is 
much  broader  than  that  of  the  defendant. 

As  already  pointed  out,  it  is  conceded  that  the  company 
would  have  no  defense  in  a  suit  for  the  royalties  now  involved. 

It  is  urged  on  behalf  of  the  defendant  that  he  was  only 
liable  to  pay  the  royalty  of  thirty  dollars  per  week,  if  the 
company  defaulted,  so  long  as  Creamer  continued  as  salesman 
and  superintendent  of  construction  ;  that  he  having  been  dis- 
charged by  the  company  from  those  positions,  there  was  no 
longer  any  liability  under  the  guaranty. 

The  respondent  argues  that  the  clear  reading  of  the  guar- 
anty imposes  a  broader  liability,  and  we  are  of  the  same 
opinion. 

The  defendant's  obligation  was  thus  limited :  "  Only  so  long 
as  said  license  shall  remain  uncanceled  and  said  Henry 
Creamer  shall  continue  as  salesman  and  superintendent  of  con- 
struction of  said  party  of  the  second  part,  and  render  such 
services  as  provided  in  said  contract,  pursuant  to  the  terms 
thereof,"  etc. 

The  terms  of  the  guaranty  are  clearly  to  this  effect :  That 
the  defendant  is  liable  if  the  license  remains  uncanceled  and 
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Creamer  continues  to  render  such  services  as  salesman  and 
superintendent  as  is  provided  in  the  contract. 

Thfe  only  services  that  Creamer  was  bound  to  render  as 
superintendent  and  salesman  were  such  as  he  was  called  upon 
by  the  company  to  perform.  This  is  the  plain  reading  of  the 
main  contract  and  the  reasonable  construction  of  the  agree- 
ment of  guaranty. 

Creamer  was  entitled  to  his  thirty  dollars  a  week  whether 
he  rendered  services  as  superintendent  and  salesman  or  not, 
provided  the  company  did  not  see  fit  to  call  upon  him.  These 
services  were  essentially  gratuitous,  as  they  formed  a  part  of 
the  agreement  which  allowed  the  company  to  call  upon  him 
for  these  services  if  it  saw  fit  without  additional  compensation. 

The  situation  is  briefly  this :  Creamer  was  to  receive  one- 
fifth  of  the  profits  as  royalty,  which  the  company  guaranteed 
should  not  be  less  than  two  thousand  dollars  per  year ;  the 
royalty  was  to  be  paid  at  the  rate  of  thirty  dollars  per  week 
in  each  and  every  week  and  the  balance  of  it  at  the  end  of  the 
year ;  the  defendant's  guaranty  covered  these  weekly  payments 
only. 

This  iff  the  construction  adopted  by  the  court  below,  and  it 
seems  to  us  to  be  according  to  the  letter  and  spirit  of  the 
instrument. 

There  is  no  claim  that  this  license  was  canceled  during  the 
period  involved  in  this  action,  or  that  Creamer  was  not  always 
willing  to  act  as  superintendent  and  salesman  if  the  company 
so  requested. 

The  appellant's  admission  that  the  company  would  have  no 
defense  to  this  action  practically  concedes  this  point. 

The  alleged  moral  misconduct  of  Creamer  is  not  material, 
in  view  of  the  fact  that  the  company  in  its  letter  of  February 
3d,  1892,  after  having  discharged  Creamer  and  denied  him 
admission  to  their  place  of  business,  stated  to  his  attorneys, 
"  We  shall  hold  Mr.  Creamer  responsible  for  the  damage  he 
has  caused,  and  further  contend  that  under  the  contract  we 
can,  if  we  choose,  call  upon  him  at  any  time  to  act  as  superin- 
tendent or  salesman." 
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The  next  day  Creamer  addressed  a  letter  to  the  company 
wherein  he  returned  to  it  his  petty  cash  book  and  the  balance 
of  money  on  hand ;  he  closed  by  saying :  "  I  am,  however, 
ready  and  willing  to  continue  my  services  at  your  request 
pursuant  to  our  contract.  My  address  is  117  East  Eighty- 
fourth  street,  New  York  City,  and  I  will  be  glad  to  respond  to 
any  request  you  may  make  to  continue  my  services." 

We  agree  with  the  learned  counsel  for  the  appellant  that 
the  defendant  is  entitled  to  the  application  of  the  well-settled 
principle  of  law  that  a  guarantor,  like  a  surety,  is  bound  only 
by  the  strict  letter  or  precise  terms  of  his  contract  and  that 
the  claim  against  him  is  strictissimi  juris. 

In  view  of  the  precise  terms  of  the  contract  of  guaranty, 
and  the  agreement  to  which  it  refers,  and  of  which  it  is  essen- 
tially a  part,  we  are  of  opinion  that  the  defendant  is  liable  for 
the  payment  of  the  weekly  royalty  under  the  same  terms  and 
conditions  precisely  as  the  company  is  held. 

It  is  true  that  the  liability  of  the  company  is  much  broader 
than  that  of  the  defendant,  as  it  must  pay  all  the  royalties, 
while  the  defendant  is  only  required  to  pay  the  weekly  royalty 
if  the  company  makes  default. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haiqht,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 


Desmond-Dunne     Company,     Respondent,    v.     Friedman- 
DoscHER  Company,  Appellant. 

1.  Trial— WirmjRAWAL  op  Instruction  to  Jury.  An  instruction  to 
the  jury,  tliat  they  wiU  find  whether  there  is  any  substance  to  a  defense 
or  whether  it  is  sham,  may  be  treated  as  withdrawn,  and  not  merely 
restated,  when  the  judge,  on  his  attention  being  called  to  it,  says:  "I 
withdraw  that.  I  submitted  the  question  whether  it  is  a  real,  good,  sub- 
stantial defense  or  whether  it  was  sham." 

2.  Contract  —  Substantial  Performance.  The  right  of  a  party  to 
enforce  a  contract  will  not  be  forfeited  by  reason  of  inadvertent  or  unim- 
portant omissions,  but  a  substantial  performance  which  will  entitle  him 
to  recover  may  be  made  without  a  literal  compliance  as  to  all  details. 
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3.  Action  on  Promissory  Notes.  An  action  on  promissory  notes,  which 
are  due  according  to  their  terms,  and  which  were  given  as  the  considera- 
tion for  advertising  to  be  performed  under  a  contract,  will  not  be  post- 
poned until  its  completion,  where  there  is  no  such  provision  in  the  con- 
tract and  the  notes  are  absolute  in  their  terms. 

Ihsmand-Dunne  Co,  v.  Friedman- Doicher  Go,,  16  App.  Div.  141, 
affirmed. 

(Argued  March  6,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  4, 1897,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  T.  Ca/na/van  for  appellant.  A  new  trial  should  have 
been  granted  because  of  the  court's  unwarranted  characteriza- 
tion of  the  defense  as  "  sham."  {Richardson  v.  Van  Nos- 
trand,  5  K  Y.  S.  R.  419 ;  ButU  v.  LorvUle,  15  Wkly.  Dig. 
144 ;  Hart  v.  Byan,  25  N.  Y.  S.  E.  886 ;  Phillips  v.  N.  Y. 
C.  i&  H.  R.  R.  R.  Co,,  127  N.  Y.  658 ;  Chapman  v.  ErU  By. 
Co.,  55  N.  Y.  579 ;  Greene  v.  White,  37  N.  Y.  405.) 

Jesse  W.  Johnson  for  respondent  The  record  presents  no 
question  on  which  the  court  can  consider  whether  or  not  there 
was  a  substantial  performance.  {Miller  v.  Benjamin,  142  N. 
Y.  613;  RingU  v.  W,  L  Works,  149  N.  Y.  439.)  .  A  strict 
performance  was  not  necessary  to  entitle  the  plaintiff  to 
recover.  {Phillip  v.  Gallant,  62  N.  Y.  257 ;  Woodward  v. 
FuUer,  80  K  Y.  312  ;  Croiich  v.  Gutinann,  134  N.  Y.  51 ; 
Flaherty  v.  Miner,  123  N.  Y.  382 ;  Miller  v.  Benjamin,  142 
N.  Y.  613 ;  RingU  v.  W.  L  Works.  149  N.  Y.  441.) 

Bartlbtt,  J.  This  action  is  brought  to  recover  on  three 
promissory  notes  for  $333.33  each. 

A  separate  suit  was  brought  on  each  note.  One  note  was 
due  May  Ist,  the  next  June  Ist,  and  the  last  July  Ist,  1896. 


488    Desmond-Dunne  Co.  v.  Fbiedman-Doscheb  Co.    [April, 
Opinion  of  the  Court,  per  Babtlbtt,  J.  [Vol.  162. 

The  defendant  is  a  dealer  in  soap  and  the  plaintiff  is  engaged 
in  the  business  of  displaying  signs  on  the  Brooklyn  Elevated 
railway  system,  its  cars,  platforms  and  entrances. 

These  three  saits  were  consolidated  and  tried  as  one. 

The  notes  were  given  in  payment  on  the  contract  for  cer- 
tain advertising  to  be  done  in  a  particular  manner  and  at 
stated  places. 

The  defendant  alleged  that  the  plaintiff  had  not  complied 
with  the  terms  of  the  contract,  and  claimed  to  be  entirely 
relieved  from  the  payment  of  the  notes. 

It  is  stated  by  the  appellant's  counsel  that  this  was  a  unani- 
mous decision  of  the  Appellate  Division.  The  judgment  does 
not  show  that  to  be  the  fact,  and  the  order  of  the  Appellate 
Division  is  not  in  the  record. 

It  appears  in  evidence  that  the  number  of  signs  called  for 
by  this  contract  was  between  fourteen  and  fifteen  hundred, 
and  the  contest  is  confined  to  some  twenty  triangular  signs 
that  were  about  eight  feet  in  length  and  two  feet  wide  in  the 
center,  to  be  placed  on  canopies  in  both  of  the  galleries  lead- 
ing to  and  from  the  bridge  stations  to  the  New  York  and 
Brooklyn  bridge,  ten  signs  to  be  placed  in  each  gallery. 

It  was  proved  that  after  the  contract  was  made  the  com- 
pany decided  to  buijd  new  terminals  connecting  the  road  with 
the  Brooklyn  bridge,  and  the  old  galleries  were  torn  down, 
remained  in  that  condition  some  three  or  four  weeks  and 
afterwards  rebuilt  on  new  plans. 

Under  the  original  contract  the  signs  were  to  remain  up  for 
six  months  from  October  1,  1895,  and  a  new  memorandum 
was  executed  conforming  the  contract  to  the  changed  condi- 
tions and  agreeing  that  the  signs  should  remain  up  for  six 
months  from  the  completion  of  the  stations. 

According  to  the  plaintiff's  proof  these  twenty  signs  were 
put  up  in  the  temporary  galleries  and  on  what  is  known  as  the 
"  Brighton  Beach  Terminal,"  and  when  the  new  work  was 
completed  ten  signs  were  placed  in  each  of  the  new  galleries 
as  required. 

On  all  the  material  points  in  this  case  there  is  a  sharp  con- 
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flict  in  the  evidence,  and  the  jury  having  found  for  the  plaintiff, 
it  is  to  be  assumed  that  they  believed  the  story  of  its  witnesses. 

Under  that  state  of  facts  and  the  charge  of  the  learned 
court,  the  jury  must  be  regarded  as  having  found  a  substantial 
performance  of  the  contract. 

Several  exceptions  were  taken  to  the  charge  of  the  court  to 
the  jury.  The  first  is  involved  in  this  statement :  "  Gentle- 
men :  Yon  will  determine  from  all  the  evidence  in  the  case 
whether  or  not  tliere  is  any  substance  in  this  defense  or 
whether  it  is  a  sham  defense." 

When  the  court's  attention  was  called  to  this,  he  said: 
"  I  withdraw  that.  I  submitted  the  question  whether  it  is  a 
real,  good,  substantial  defense  or  whether  it  was  sham." 

Defendant's  counsel  claims  that  this  does  not  amount  to  a 
withdrawal,  but  was  practically  a  restatement  of  the  objec- 
tionable charge. 

We  are  inclined  to  think  that  it  may  be  treated  as  a  with- 
drawal, and  the  statement  of  the  court  following  the  declara- 
tion "  I  withdraw  that "  was  merely  explanatory  of  what  he 
intended  in  his  original  charge. 

The  next  exception  is  based  upon  the  statement  to  the  jury, 
in  substance,  that  they  must  consider  all  the  facts  in  this  case, 
many  of  which  were  enumerated  by  the  judge,  and  determine 
whether  the  contract  had  been  substantially  carried  out. 

The  defendant's  counsel  takes  the  position  that  this  is  a  case 
where  the  law  of  substantial  performance  does  not  apply,  and 
requested  the  court  to  charge  the  jury  that  a  strict  compli- 
ance with  the  contract  is  necessary  to  enable  the  plaintiff  to 
recover.     The  court  declined  so  to  charge. 

The  right  of  a  party  to  enforce  a  contract  will  not  be  for- 
feited by  reason  of  inadvertent  or  unimportant  omissions. 

In  this  case  the  plaintiff  was  embarrassed  by  the  terminal 
changes,  over  which  neither  party  to  this  contract  had  any 
control,  and  the  evidence  tends  to  establish  that  the  plaintiff 
did  all  it  could,  under  the  circumstances,  to  perform  that  part 
of  the  contract  relating  to  the  terminals  and  involving  the 
twenty  signs. 

62 
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The  rule  is  that  a  substantial  performance  must  be  e8tal> 
lished  in  order  to  entitle  the  party  claiming  the  benefit  to 
recover,  but  this  does  not  mean  a  literal  compliance  as  to  all 
details.  Undoubtedly,  a  willful  or  intentional  departure  would 
defeat  recovery.  {Miller  v.  Benjamin^  142  N".  Y.  613; 
Glacius  V.  Black,  50  N.  Y.  145 ;  PhiUip  v.  OaUant,  62  N. 
Y.  257,  264 ;  Woodward  v.  Fuller,  80  N.  Y.  315 ;  Heckmarm 
V.  Pinkney,  81  N.  Y.  211 ;  Dauchey  v.  Drake,  85  N.  Y. 
411 ;  Van  Clief  v.  Van  Vechtsn,  130  N.  Y.  579 ;  Grouch  v. 
Gutmann,  134  N.  Y.  51.) 

The  party  for  whom  the  work  is  to  be  done  is  protected  as  to 
any  slight  damage  he  may  suffer  by  reason  of  failure  to  strictly 
perform  the  contract  in  every  detaih  This  amount  may  be 
allowed  him  in  a  suit  brought  by  the  contractor,  or  he  may 
bring  a  separate  action.  {Phillip  v.  Gallant,  62  N.  Y.  256 ; 
Flaherty  v.  Miner,  123  N.  Y.  382.) 

The  remaining  point  raised  by  the  defendant  is  that  no 
action  would  lie  on  these  notes  until  the  expiration  of  the 
six  months  during  which  the  signs  were  to  be  displayed  as 
agreed. 

The  contract  contains  no  such  provision,  and  the  notes  are 
absohite  on  tlieir  face. 

One  of  the  plaintiflPs  witnesses  testified  that  there  was  no 
such  arrangement. 

It  is  to  be  borne  in  mind  that  this  is  not  an  action  to  recover 
such  damages  as  were  suffered  by  a  substantial  performance 
of  the  contract,  leaving  a  certain  portion  unperformed,  but 
the  defense  goes  to  the  entire  cause  of  action,  and  the  claim 
is  that  there  was  such  a  failure  to  perform  as  to  be  a  complete 
defense  to  the  action  on  the  notes. 

There  appears  to  be  no  reversible  error  in  the  rulings  of  the 
trial  court,  and  tlie  judgment  appealed  from  should  be 
aflSrmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haiqht  and  Landon,  JJ.,  concur ; 
Martin  and  Vann,  JJ.,  dissent. 

Judgment  affirmed. 
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Caroline  K.  Brennan,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

1.  Tax  —  Illegal  Apportionment  of  AasESSMSNT.  Where  the  asses- 
sors of  the  city  of  Buffalo  for  the  purposes  of  general  taxation  divided  a 
piece  of  real  property  into  two  parts  and  mapped  it  in  that  form,  and  the 
city  comptroller  apportioned  the  whole  of  a  local  assessment  upon  one 
part  only  and  in  that  form  sent  it  to  the  collector,  who  returned  it  without 
collection  to  the  comptroller,  who  then  discovered  the  error  and  corrected 
it  by  spreading  the  assessment  upon  the  whole,  instead  of  one  part  of  the 
property,  such  action  is  a  material  departure  from  the  provisions  of  the 
statute  and  permits  the  owner  to  question  a  sale  of  her  property  subse- 
quently made  by  the  municipal  authorities  for  non-payment  of  the 
assessment. 

2.  Unauthorized  Addition  to  Legal  Asbessbient  Rejected  — 
Excess  of  Jurisdiction.  An  addition  made  by  such  board  of  city 
assessors  to  a  taxpayer's  lawful  and  ratable  assessment,  to  bring  the  total 
expense  of  a  local  improvement  up  to  a  sum  which,  under  the  charter  of 
the  city,  would  permit  payment  of  it  to  be  made  in  five  annual  install- 
ments, is  an  illegal  and  arbitrary  act  without  authority  or  jurisdiction, 
but  does  not  render  the  whole  assessment  void;  and  where  the  illegal  part 
of  such  an  assessment  can  be  separated  from  the  legal,  the  latter  part  may 
stand  and  be  enforced,  although  the  act  of  the  assessors  be  characterized 
by  the  findings  of  the  Special  Term  as  **  fraudulent." 

8.  Fraud  — Body  Acting  Judicially.  A  court  or  body  acting  judi- 
cially may  commit  an  error  or  exceed  jurisdiction,  but  it  cannot  be  guilty 
of  fraud  in  the  proper  or  legal  sense  of  the  term. 

4.  Action  to  Set  Aside  Assessment  Distinguished  from  One  to 
Set  Aside  the  Sale.  A  provision  of  a  city  charter,  barring  an  action 
to  set  aside,  or  test  the  validity  or  regularity  of  a  tax  or  assessment 
unless  brought  within  one  year  from  the  completion  and  delivery  of  the 
roll,  does  not  apply  to  an  action  to  set  aside  a  sale  oT  the  property  upon 
which  the  assessment  was  imposed. 

5.  Relief  in  Action  to  Set  Aside  Sale.  Where  the  court  has 
obtained  jurisdiction  of  the  parties  and  of  the  subject-matter  in  an  action 
brought  to  set  aside  such  a  sale,  it  may,  when  setting  the  sale  aside,  afford 
complete  relief,  by  striking  from  the  roll  a  separate  item  added  without 
jurisdiction  to  a  valid  assessment. 

Brennan  v.  City  of  Buffalo,  13  App.  Div.  453,  reversed. 

(Argued  March  9,  1900;  decided  April  17, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  departmentj  entered 
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February  3,  1897,  affirming  in  part  and  reversing  in  part  a 
jndgment  of  the  Superior  Court  of  Buffalo  reducing  an 
assessment  for  taxes  levied  against  plaintiff's  land,  setting 
'aside  a  sale  of  the  premises  for  the  non-payment  of  such  taxes 
and  canceling  the  certificates  of  sale,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  H.  Cuddehach  for  appellant.  The  action  of  the  asses- 
sors in  arbitrarily  increasing  the  amount  of  the  plaintiff's 
assessment  by  the  sum  of  $581  did  not  render  the  whole 
assessment  void.  {Curtis  v.  Leavitt,  15  N.  Y.  14.)  The 
court  had  power  to  reduce  the  plaintiff's  assessment  by  the 
amount  in  which  the  assessment  had  been  arbitrarily  increased. 
(High  on  Injunctions  [2d  ed.],  §  497 ;  Cooley  on  Law  of  Tax. 
[2d  ed.]  429,  430 ;  Bank  v.  KimbaUy  103  U.  S.  732 ;  N,  P, 
B.  R.  Co,  V.  Clark,  153  U.  S.  252;  GilhU  v.  City  of  Den. 
ver,  21  Fed.  Rep.  822 ;  Kinaella  v.  Auburn,  26  N.  Y.  S.  R. 
884;  Zilienthal  v.  City  of  TonkerSy  6  App.  Div.  138  ;  Mat- 
ter of  St.  J.  A&ylum,  69  N.  Y.  353 ;  Matter  of  M.  R,  R. 
Co,,  102  K  Y.  304;  Kimiyp  v.  City  of  Brooklyn,  97  N.  Y. 
520.)  The  action  of  the  comptroller  in  changing  the  assess- 
ment upon  the  plaintiff's  lands,  as  described  in  the  decision, 
did  not  render  the  sale  void.  ( Yoght  v.  City  of  Buffalo,  133 
N.  Y.  463 ;  Gilmore  v.  City  of  TJtica,  131  N.  Y.  34 ;  Bell  v. 
City  of  Yonkera,  78  Hun,  196  ;  K^iell  v.  City  of  Buffalo,  54 
Hun,  80 ;  Lyth  v.  City  of  Buffalo,  48  Hun,  180.)  The  plain- 
tiff's  action,  so  far  as  it  seeks  to  wholly  set  aside  her  assess- 
ment for  the  misconduct  of  the  assessors,  is  barred  by  the 
Statute  of  Limitations.  (L.  1880,  ch.  275,  §  9 ;  Bruecher  v.  Vil 
of  Port  Chester,  101  N.  Y.  244 ;  Van  Deveiiter  v.  Long  Island 
City,  139  N.  Y.  133 ;  Townsend  v.  Mayor,  etc.,  77  N.  Y.  542.) 

Adoljph  Rebadow  for  respondent.  The  action  of  the  asses- 
sors in  arbitrarily  increasing  the  amount  of  the  plaintiff's 
assessment  by  the  sum  of  $581,  rendered  void  the  whole 
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assessment  roll,  the  court  having  found  the  assessors'  acts,  in 
that  regard,  fraudulent.  {Oucketihei'mer  v.  Angefoine^  81  N. 
Y.  397 ;  Masaon  v.  BoveU  1  Den.  74  ;  Roosevelt  v.  Draper^ 
23  N.  Y.  318 ;  Curtis  v.  Leavitt,  15  N'.  Y.  96 ;  C,  C.  Bank 
V.  Payne^  22  App.  Div.  353  ;  Sanders  v.  Downs^  141  N.  Y. 
422 ;  Ilassen  v.  City  of  Rochester^  65  N.  Y.  516 ;  EUwood 
V.  City  of  Rochester,  122  N.  Y.  229 ;  Jfa^^r  of  N.  Y,  P. 
K  P.  School,  75  N.  Y.  324 ;  Van  Deventer  v.  Long  Island 
City,  139  N.  Y.  133.)  The  court  erred  in  assuming  jurisdic- 
tion to  reduce  the  tax.  {Poth  v.  Mayor,  etc.,  151  N.  Y.  16.) 
The  act  of  the  comptroller  in  changing  the  assessment  roll  as 
against  plaintiffs  lands  and  assuming  to  distribute  the  assess- 
ment upon  two  parcels  of  land  rendered  the  same  null  and 
void.  {Sa?iders  v.  Downs,  141  N.  Y.  422 ;  Matter  of  E.  /. 
S.  Bank,  75  N.  Y.  388.)  The  action  is  not  barred  by  the 
Statute  of  Limitations.  (Endl.  Interp.  Stat.  §  343 ;  Chilcott 
V.  City  of  Buffalo,  7  N.  Y.  Supp.  638 ;  Zink  v.  McManus, 
121  N.  Y.  259;  Sanders  v.  Downs,  141  K  Y.  422.) 

O'Brien,  J.  The  plaintiff  sought  in  this  action  to  set  aside 
a  sale  of  her  real  property  made  by  the  municipal  authorities 
upon  an  assessment  for  a  local  improvement.  The  complaint 
attacked  not  only  the  validity  of  the  proceedings  resulting  in 
the  sale,  including  the  certificate  given  to  the  purchaser,  but 
the  assessment  upon  which  it  rested  as  illegal  and  void  and  a 
cloud  upon  her  title.  It  is  conceded,  I  think,  that  subsequent 
to  the  delivery  of  the  assessment  roll  by  the  treasurer  to  the 
comptroller  there  were  irregularities  in  the  proceedings  suffi- 
cient to  justify  the  trial  court  in  setting  aside  the  certificate 
of  sale  and  all  the  proceedings  for  that  purpose  subsequent  to 
the  transmission  of  the  roll  to  the  comptroller  by  the  treas- 
urer. It  seems  that  subsequent  to  the  assessment  for  this 
improvement  the  assessors,  for  the  purpose  of  general  taxa- 
tion, divided  the  property  in  question  into  two  parts  and  so 
represented  it  upon  a  map  made  for  the  use  of  the  assessors. 
When  the  comptroller  received  the  roll  for  this  local  assess- 
ment he  apportioned  the  whole  amount  to  one  part  of  the 
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property  and  in  that  form  it  was  sent  to  the  collector  and 
returned  without  collection  to  the  comptroller  again,  who  then 
discovered  the  error  and  corrected  it  by  spreading  the  assess- 
ment upon  the  whole  property  instead  of  a  part  only.  It  is 
suflScient  to  say  that  in  the  proceedings  for  a  sale  there  was  a 
material  departure  from  the  provisions  of  the  statute  and  it 
was  open  to  the  property  owner  to  question  the  sale. 

The  most  important  question  arises,  not  upon  the  proceed- 
ings resulting  in  tlie  sale,  but  with  respect  to  the  validity  of  the 
assessment  upon  which  the  sale  was  based.  If  the  assessment 
was  void,  as  is  claimed  by  the  property  owner,  she  was  entitled 
to  have  that  set  aside  as  well  as  the  sale.  The  facts  that  bear 
upon  that  question  were  all  found  by  the  trial  court  and  are 
undisputed.  The  improvement  consisted  in  the  paving  of  a 
street.  The  common  council  had  full  power  to  order  the  work 
to  be  done  and  proceeded  regularly.  The  expense  of  the 
improvement  was  fixed  in  accordance  with  the  statute  at 
$19,420.  It  seems  that,  under  the  defendant's  charter,  when 
the  expense  of  an  improvement  exceeds  $20,000  and  is  to  be 
paid  by  local  assessment  the  money  is  payable  by  the  prop- 
erty owner  in  five  annual  installments.  The  finding  of  the 
trial  court  is  tliat  the  assessors,  in  order  to  bring  the  assessment 
within  the  provision  of  the  charter,  at  the  instance  and  request 
of  some  person  unknown,  prepared  the  roll  in  the  following 
manner :  They  first  entered  upon  the  roll  against  each  parcel 
of  property  included  within  the  district  the  proper  sum  or 
the  ratable  part  of  the  whole  expense  as  fixed  According  to 
law.  Thus  far  they  proceeded  regularly,  and  their  work  was 
not  affected  by  any  jurisdictional  or  other  error.  But  this  dis- 
tribution did  not  bring  the  total  up  to  the  required  amount  in 
order  to  come  within  the  provisions  of  the  charter  referred 
to  authorizing  payment  in  five  installments,  and  so  the  asses- 
sors, at  the  suggestion  of  some  person  not  identified  by  the 
proofs,  proceeded  to  add  to  the  assessment  on  the  plaintiff's 
property  the  sum  of  $581,  thus  making  the  total  just  one  dol- 
lar more  than  the  limit  in  the  charter.  The  trial  judge  char- 
acterized that  act  in  the  findings  as  ^^  illegal,  arbitrary  and 
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.  fraudulent."  He  set  aside  the  certificate  of  sale,  the  sale  itself 
and  corrected  the  assessment  by  striking  out  the  item  of  $581, 
awarding  costs  to  the  plaintiflE.  In  so  far  as  this  judgment 
allowed  the  balance  of  the  assessment  to  stand  as  a  charge 
against  the  plaintiflPs  property,  it  was  reversed  at  the  Appel- 
late Division  and  the  entire  assessment  was  set  aside  as  void. 
We  think  that  the  Special  Term  awarded  to  the  plaintiff  as 
large  a  measure  of  relief  as  she  was  entitled  to  upon  the  facts, 
and  that  the  cancellation  of  the  entire  assessment  by  the  court 
on  appeal  should  not  be  upheld.  The  city  had  made  and  paid 
for  the  improvement,  and  the  plaintiff's  property  has  had  the 
benefit  of  it.  Under  such  circumstances  a  court  of  equity 
should  not  discharge  the  plaintiff's  property  from  all  liability 
to  contribute  to  the  expense  unless  compelled  to  do  so  in 
obedience  to  some  established  rule  or  principle.  The  use  of 
the  word  "fraudulent"  in  describing  the  act  of  the  assessors 
docs  not  change  the  real  character  of  that  act.  It  was  simply  an 
act  done  without  authority  or  jurisdiction,  and  was  void  upon 
its-  face  without  regard  to  the  purpose  in  the  minds  of  the 
assessors  or  the  influences  under  which  they  acted.  When  the 
plaintiff  asks  a  court  of  equity  to  relieve  her  property  from 
all  liability  to  contribute  to  an  improvement  which  presump- 
tively she  has  received  the  benefit  of,  she  cannot  impute  fraud 
to  the  city  simply  because  the  assessors  added  to  her  assess- 
ment an  item  without  authority.  The  assessment,  when 
reduced  by  the  Special  Term,  was  a  part  of  the  assets  of  the 
city,  and  entitled  to  all  the  protection  which  the  law  gives  to 
any  other  species  of  property.  An  illegal  item  in  a  local 
assessment  does  not  necessarily  render  the  whole  assessment 
void  because  the  act  of  inserting  the  item  happened  to  be 
described  as  fraudulent.  It  frequently  happens  that  public 
officers  exceed  their  authority,  but  that  will  not  always  invali- 
date acts  within  their  authority  when  the  good  and  the  bad 
can  be  separated.  But  I  am  not  aware  of  any  authority  for 
imputing  fraud  to  a  municipality  simply  because  one  of  its 
public  officers  exceeded  his  powers.  When  a  board  of  asses- 
sors add  to  a  lawful  assessment  an  item  which  is  unlawful,  and 
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the  latter  can  be  separated  from  the  former,  the  lawful  part  of 
the  assessment  can  stand  and  be  enforced  even  though  the  act 
of  the  assessore  in  adding  the  illegal  item  should  be  character- 
ized as  fraudulent.  But  even  if  fraud,  as  against  a  city,  could 
in  any  case  be  predicated  upn  the  act  of  the  assessors  in  add- 
ing  an  illegal  item  to  an  assessment  roll,  it  is  plain  that  the 
learned  judge  who  made  the  finding  did  not  understand  the 
term  as  imputing  anything  more  than  an  excess  of  jurisdiction 
since  he  allowed  the  assessment  to  stand  for  the  correct  sum. 
It  is  plain  that  he  did  not  understand  that  the  whole  assess- 
ment was  infected  with  an  incurable  vice  since  he  held  it  good 
except  as  to  the  item  added  without  legal  authority.  The 
decision  of  the  Special  Term  proceeded  upon  the  rule  so  well 
stated  by  Judge  Comstock  in  Curtis  v.  Lea/vitt  (15  N.  Y.  96) 
in  these  words : 

"A  doctrine  which  is  expressed  in  the  words  *void  in 
part,  void  in  toto,'  has  often  found  its  way  into  books  and 
judicial  opinions  as  descriptive  of  the  effect  which  a  statute 
may  have  upon  deeds  and  other  instruments  which  have  in 
them  some  forbidden  vice.  There  is,  however,  no  such  general 
principle  of  law  as  the  maxim  would  seem  to  indicate.  On 
the  contrary,  the  general  rule  is,  that  if  the  good  be  mixed 
with  the  bad  it  shall  nevertheless  stand,  provided  a  separation 
can  be  made.  The  exceptions  are  :  Fir^sL  Where  a  statute, 
by  its  express  terms,  declares  the  whole  deed  or  contract  void 
on  account  of  some  provision  which  is  unlawful ;  and  Second. 
Where  there  is  some  all-pervading  vice,  such  as  fraud,  for 
example,  which  is  condemned  by  the  common  law,  and  avoids 
all  parts  of  the  transaction  because  all  are  alike  infected." 

This  was  not  a  case  in  which  the  whole  assessment  was 
infected  with  an  all-pervading  vice.  The  use  of  the  word 
fraudulent  in  the  finding  of  the  Special  Term  describing  the 
assessment  was  doubtless  an  inaccuracy.  The  findings  were 
probably  drawn  by  the  attorney  for  the  successful  party  and 
not  by  the  trial  judge  who  had  just  decided  to  treat  the  original 
assessment,  without  the  addition,  as  valid.  The  learned  Appel- 
late Division,  we  think,  attached  too  much  importance  to  that 
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word  iu  the  findings.  It  gave  to  a  single  word  a  meaning  and 
significance  which  it  is  very  evi(lent  the  trial  judge  did  not 
intend  since  he  could  not  have  held  or  found  that  the  entire 
assessment  was  infected  with  a  vice  that  rendered  it  utterly 
void.  The  use  of  that  word  in  the  finding  did  not  change 
the  undisputed  facts  or  the  true  character  of  the  official  act  of 
the  assessors.  It  could  have  no  application  to  that  act  so  far 
as  the  assessors  had  jurisdiction.  So  far  as  they  acted  without 
jurisdiction  the  act  was  void  whether  described  as  fraudulent 
or  otherwise,  and  the  word  was  probably  used  only  to  character- 
ize tlje  excess  which  was  added  to  an  assessment  otherwise 
valid.  It  frequently  happens  that  even  the  judgments  or 
orders  of  the  courts  are  found  to  be  void  because  the  jurisdic- 
tion has  been  transcended,  or  illegal  because  affected  by  some 
error,  but  in  any  case  the  real  character  of  the  judicial  act 
would  not  be  changed  by  describing  it  as  fraudulent.  It  is 
true  that  a  judgment  or  decree  may  be  fraudulent,  but  the 
fraud  is  never  imputed  to  the  court,  but  to  the  conduct  of  one 
of  the  parties.  A  court  or  body  acting  judicially  may  commit 
an  error  or  exceed  the  jurisdiction,  but  it  cannot  be  guilty  of 
fraud  in  the  proper  or  legal  sense  of  that  term.  In  this  case 
the  board  of  assessors  acted  judicially,  and  it  would  be  just  as 
impossible  to  impute  fraud  to  their  decision  as  it  would  be  to 
the  judgment  of  a  court  open  to  attack  for  jurisdictional 
defects  or  illegal  procedure.  Moreover,  the  assessors  are  not 
parties  to  this  action.  The  parties  to  this  action  are  the  prop- 
erty owner  and  the  city.  The  latter  has  neither  perpetrated 
nor  authorized  any  fraud  upon  the  former.  The  plftintiflf  did 
not  charge  fraud  in  her  complaint,  and  the  mere  fact  that  the 
word  fraudulent  is  used  in  the  finding  to  describe  the  act  of 
the  assessors,  in  association  with  the  other  words  illegal  and 
arbitrary^  cannot  affect  the  assessment  when  the  illegal  item 
of  $581  is  expunged.  This  illegal  item  does  not  permeate  the 
whole,  but  the  good  can  be  separated  from  the  bad,  and,  after 
cutting  off  what  was  added  without  authority,  the  good  can 
and  should  be  upheld. 

The  learned  counsel  for  the  defendant  contends  that  the 
68 
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right  to  maintain  this  action  is  barred  by  a  provision  of  the 
city  charter  to  the  effect  that  an  action  to  set  aside  a  tax  or 
assessment  or  to  test  the  validity  or  regularity  of  the  same 
must  be  brought  within  one  year  from  the  completion  of  the  roll 
and  the  delivery  thereof  to  the  treasurer.  This  action  was  not 
brought  within  that  time.  But  it  is  not  an  action  to  set  aside 
a  tax  or  assessment  or  to  test  the  validity  or  regularity  of  one. 
The  primary  purpose  was  to  set  aside  a  sale  of  the  property 
upon  which  the  assessment  was  imposed,  and  the  action  could 
rest  upon  the  erroneous  and  irregular  proceedings  after  the 
roll  was  delivered  to  the  comptroller  without  touching  the 
assessment  at  all.  But  the  court  having  obtained  jurisdiction 
of  the  parties  and  the  subject-matter  had  power  to  make  the 
relief  complete  by  striking  from  the  roll  a  separate  item  which 
had  been  added  without  jurisdiction  to  a  valid  assessment. 
The  court,  in  removing  a  cloud  upon  the  title  to  the  property, 
created  by  an  illegal  sale,  could  extend  the  relief  to  everything 
that  wal3  found  illegal,  including  the  unauthorized  item  in  the 
assessment     {Zink  v.  McManus^  121  N.  Y.  259.) 

If  these  views  are  correct,  it  follows  that  the  judgment  of 
the  Appellate  Division  should  be  reversed,  and  that  of  the 
Special  Term  affirmed,  without  costs  to  either  party, 

Parker,  Ch.  J.,  IIaight,  Martin  and  Landon,  JJ.,  concur ; 
Bartlett  and  Vann,  JJ.,  dissent. 

Judgment  reversed,  etc. 


A.   T.  Albro   Company,  Kespondent,  v.  Joseph  Fountain 
et  al.,  Defendants. 

Union  Dime  Savings  Institution,  Appellant. 

1.  Appeal  — By  Bank  in  Creditor's  Suit  to  Reach  Deposit.  A 
bank  which  has  paid  out  money,  whether  in  ten  tionally  or  by  inadvertence, 
on  a  check  presented  pending  a  creditor's  suit  which  the  bank  was 
defending  and  which  involyed  the  question  whether  or  not  the  money  had 
been  transferred  to  the  depositor  by  her  husband  in  fraud  of  creditors,  is 
entitled  to  a  review,  on  its  own  appeal,  of  a  judgment  against  it  in  favor 
of  the  creditor  without  any  appeal  by  the  depositor,  since  the  bank  is  sub- 
rogated to  her  rights. 
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2.  Evidence  —  Admissibility  op  Judgment  aftek  Reversal.  A 
judgment  establishing  fraud  as  to  creditors,  in  a  transfer  of  money  from 
husband  to  wife  and  deposited  by  her  in  a  bank,  is  not  evidence  of  the  fraud 
as  against  the  bank  on  a  second  trial  after  reversal  of  the  judgment  on  the 
bank's  appeal  although  the  wife  failed  to  appeal. 

8.  Evidence  of  Fraud  as  to  Creditors  —  Sufficiency  to  Support 
Judgment.  A  judgment  finding  that  money  deposited  by  a  wife  in  a 
bank  was  transferred  to  her  by  her  husband  in  fraud  of  his  creditors  is 
not  sustained  by  a  suspicion  of  fraud  growing  out  of  the  marriage  rela- 
tion and  evidence  that  shortly  before  she  deposited  the  money  her  hus- 
band had  sold  some  property,  for  which  he  received  a  somewhat  larger 
sum,  and  by  the  fact  that  on  supplementary  proceedings  she  first  testified 
that  she  owned  all  the  money  and  on  a  later  date  testified  that  part  of  the 
fund  belonged  to  a  third  person,  who,  on  a  still  different  date,  testified 
that  he  had  no  interest  in  it,  since  her  testimony,  though  suspicious,  was 
not  necessarily  in  conflict,  because  the  rights  in  the  fund  might  have 
changed  between  the  different  dates. 

A,  T,  Albro  Co.  v.  Fountain,  1^  App.  Div.  851,  reversed. 

(Argued  March  8,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1897,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  decifiion  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  N.  Bovee^  Jr.y  and  J.  McG.  Goodale  for  appellant. 
The  finding  of  the  trial  court  as  to  the  ownership  of  the 
$700  on  deposit  with  the  Union  Dime  Savings  Institution  was 
without  evidence  to  sustain  it,  and  can  be  reviewed  in  this 
court.  (Code  Civ.  Pro.  §  1337  ;  Sickles  v.  Flcmagan^l^  N. 
Y.  224 ;  Kaplan  v.  N.  T,  B.  Co.,  151 N.  Y.  171 ;  Whitcm  v. 
Sffiyder,  88  K  Y.  304;  J,  C\  Bank  v.  Townley,  159  N.  Y. 
490  ;  Laidlaw  v.  Sage^  158  N.  Y.  73 ;  Constant  v.  University 
of  Rochester,  133  N.  Y.  648 ;  Morris  v.  Talcott,  96  N.  Y.  100 ; 
Shvltz  V.  Hoaglcmd,  85  N.  Y.  464.) 

Eugene  Prayer  and  Robert  Oibson,  Jr.,  for  respondent. 
The  appellant  has  no  standing  to  complain  of  or  contest  by 
appeal  or  otherwise  the  judgment  appealed  from.    {Baker  v. 
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N.  Y.  J\r.  K  Bank,  100  N.  Y.  31 ;  Daws  v.  mdd^r,  84  K 
T.  121  ;  Van  Alen  v.  A,  Nat.  Bamk,  52  N.  Y.  1 ;  Leitch  v. 
^YelU,  48  N.  Y.  585  ;  Jeffrea  v.  Cochrane,  48  N.  Y.  671 ; 
Lawrence  v.  Miller,  86  N.  Y.  131.)  Aside  from  theqaestion 
of  the  plaintiff's  standing  to  complain  of  or  contest  the  judg- 
ment, the  judgment  is  right  and  must  have  been  affirmed  if 
the  merits  of  the  case  were  gone  into.  (Code  Civ.  Pro.  §  191, 
subd.  3  ;  Otten  v.  M.  By,  Co.,  150  N.  Y.  395 ;  White  v. 
Benjamin,  150  N.  Y.  258 ;  Loos  v.  Wilkinson,  110  N.  Y. 
195  ;  Hall  v.  NayWr,  18  N.  Y.  588 ;  MilUr  v.  Barber,  66 
JSr.  Y.  558;  Mayer  v.  Peaj>U,  80  N.  Y.  364.) 

Haight,  J.  The  plaintiff,  as  judgment  creditor  of  the 
defendant  Joseph  Fountain,  brought  this  action  to  recover 
moneys  which,  it  is  alleged,  belonged  to  the  defendant  Joseph 
Fountain,  and  had  been  by  him  transferred  to  his  wife,  Jean 
Fountain,  in  fraud  of  the  rights  of  creditors  and  by  her 
deposited  in  the  Union  Dime  Savings  Institution.  After 
the  commencement  of  this  action  the  Union  Dime  Savings 
Institution  was  served  with  an  order  of  the  City  Court 
requiring  it  to  pay  over  the  money  on  deposit  in  the 
name  of  Jean  Fountain  to  the  sheriff  to  apply  upon  a  judg- 
ment recovered  by  one  Perkins  against  her.  Thereupon 
the  bank,  upon  an  affidavit  of  its  treasurer,  moved  the 
City  Court  to  set  aside  the  order  upon  the  ground  that  the 
plaintiff  in  this  action  had  brought  a  suit  claiming  that  the 
money  on  deposit  belonged  to  Joseph  Fountain,  and  that  it 
would  interpose  an  answer  and  defend  the  action  in  good  faith. 
The  City  Court  vacated  the  order,  and  the  defendant  put  in 
an  answer  to  the  complaint  in  this  action •  Some  days  after- 
wards a  deputy  sheriff  presented  a  check  of  Jean  Fountain, 
accompanied  with  her  bank  book,  to  the  bank,  and  the  money 
on  deposit  in  her  name  was  paid  over  to  him.  The  record 
does  not  disclose  the  circumstances  under  which  the  bank 
made  the  payment,  and  we,  consequently,  are  unable  to  deter- 
mine whether  it  was  made  through  inadvertence  or  otherwise, 
The  case  afterwards  proceeded  to  a  trial,  resulting  in  a  judg- 
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ment  in  favor  of  the  plaintifE,  from  which  the  bank  has 
appealed.  The  Appellate  Division  appears  to  have  i*eached  tlie 
conclusion  that  the  bank  was  to  be  treated  the  same  as  if  it 
had  not  parted  with  the  money,  and  as  if  its  attitude  was  that 
of  a  disinterested  holder  of  the  money  pending  the  litigation, 
and  that,  inasmuch  as  Mrs.  Fountain  had  not  appealed,  the 
bank  could  raise  no  question  for  review  on  its  appeal.  We 
cannot  approve  of  this  disposition  of  the  case.  In  so  far  as 
the  question  here  presented  is  concerned,  it  matters  not  whether 
the  bank  paid  over  the  money  intentionally  or  inadvertently. 
The  fact  remains  that  the  money  was  paid  upon  the  check  of 
Jean  Fountain,  and  as  soon  as  it  was  paid  she  ceased  to  have 
any  interest  in  the  subject-matter  of  the  litigation.  The  pay- 
ment by  the  bank  did  not  relieve  it  from  liability  to  the  plain- 
tiff, or  in  any  manner  impair  or  prejudice  the  latter's  right  to 
hold  the  bank  liable  for  the  money  which  it  held  at  the  time 
the  action  was  brought ;  but,  by  the  payment,  the  bank 
became  subrogated  to  the  rights  of  Jean  Fountain,  and 
assumed  the  responsibility  of  defending  the  action,  and  it 
could  avail  itself  of  such  defenses  as  existed  in  her  favor. 

Upon  the  argument  the  respondent's  counsel  contended 
that,  in  case  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  he  could  introduce  the  judgment  roll,  and  by  it  con- 
clusively establish  upon  the  new  trial  the  fraud  alleged 
between  Fountain  and  his  wife  ;  that  neither  of  them  having 
appealed,  the  judgment  is  conclusive  upon  them.  However 
that  may  be,  it  would  not  be  conclusive  upon  the  bank,  as  we 
have  recently  determined  in  the  case  of  Co7nmercial  Bank  v. 
Sherwood  (162  N.  Y.  310). 

We  are  thus  brought  to  a  consideration  of  the  merits.  The 
Appellate  Division,  having  reached  the  conclusion  that  the 
bank  had  no  standing  in  court  to  review  the  judgment,  says  in 
its  prevailing  opinion  that  it  was  unnecessary  to  consider  the 
merits  of  the  controversy.  There  was,  however,  a  vigorous 
dissent,  in  which  the  claim  was  made  that  there  was  nothing 
in  the  testimony  except  a  mere  suspicion  that  because  the  par- 
ties were  husband  and  wife   the  money  which  Jean  depos- 


502  Albro  Co.  v.  Fountain.  [April, 

Opinion  of  the  Court,  per  Haioht,  J.  [Vol.  162. 

ited  in  the  bank  was  her  husband's.  Our  examination  of 
the  evidence  has  led  us  to  the  conclusion  that  it  do^  not 
support  the  judgment.  Fraud  must  be  proved  ;  it  must  be 
based  upon  evidence.  It  cannot  be  established  upon  guesses  or 
suspicions.  Joseph  Fountain  had  a  restaurant.  After  several 
days'  negotiation  he  finally  sold  it  to  one  Engel,  who  gave 
him  a  check  on  the  Nineteenth  Ward  Bank  for  $750.  This 
check  was  indorsed  by  Joseph  Fountain,  Lewis  S.  Marks  and 
Eliza  Ashcroft.  To  whom  it  was  paid  does  not  appear.  It 
does  not  appear  that  it  was  ever  paid,  except  as  may  be  inferred 
from  its  subsequent  presentation  in  court  by  Engel.  The 
check  was  given  to  Joseph  Fountain  on  the  18th  day  of  May, 
and  on  the  20th  day  of  May  thereafter  his  wife  Jean  deposited 
$650  in  the  defendant  bank.  This  is  all.  There  is  no  evidence 
showing  that  the  $650  came  from  her  husband  or  from  the 
proceeds  of  the  check.  When  she  was  examined  in  supple- 
mentary proceedings  instituted  upon  the  judgment  recovered 
against  her  by  Perkins  in  the  City  Court,  she  stated  that  she 
had  on  deposit  in  the  defendant  bank  $700  and  that  it  was 
her  own  property.  When  she  was  afterwards  examined  in 
supplementary  proceedings  upon  the  plaintiflPs  judgment,  she 
testified  that  she  was  the  owner  of  about  $300  of  the  fund  on 
deposit  and  that  the  balance  belonged  to  one  PhiKp  Reynolds. 
About  a  month  later  Reynolds  was  examined  and  stated  that 
he  did  not  claim  any  interest  in  the  fund.  While  her  testi- 
mony may  create  some  suspicion  it  is  not  necessarily  in  con- 
flict. She  might  have  been  the  owner  of  the  entire  fund  when 
she  was  first  examined  and  afterwards  transferred  to  Reynolds 
$400,  so  that  at  the  time  she  was  examined  in  the  second  pro- 
ceedings she  was  the  owner  of  only  $300  of  the  fund,  and 
during  the  ensuing  month,  before  Reynolds  was  examined, 
he  may  have  retransferred  his  interest  in  the .  fund  to  her. 
However  this  may  be,  it  does  not  establish  the  fact  that  she 
derived  the  money  from  her  husband.  This  is  not  a  case 
where  the  finding  is  against  the  weight  of  evidence,  but  one 
in  which  there  is  an  absence  of  evidence  necessary  to  estab- 
lish one  of  the  essential  features  of  the  claim  lying  at  the 
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fonndation  of  the  action,  and  as  matter  of  law  a  recovery  is 
not  justified. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Oh.  J.,  O'Brien,  Martin,  Vann  and  Landon,  JJ., 
concur ;  Bartlett,  J.,  dissents. 

Judgment  reversed,  etc. 


Annette  B.  Wetmore,  now  Annette  B.  Markoe,  Respond- 
ent, V.  William  Boerum  Wetmore,  Appellant,  Impleaded 
with  Others. 

1.  Appeal  —  Review  op  Final  Order  or  Pinal  Judgment  as  to 
Alimony.  A  reversal  by  the  Appellate  Division  of  an  order  of  the  Special 
Term,  granting  an  application  to  modify  a  decree  for  alimony  by  reducing 
the  amount,  is  reviewable  by  the  Court  of  Appeals,  since  it  is  either  a  final 
order  in  a  special  proceeding  or  a  final  judgment  in  an  action. 

2.  Rbybrbal  not  Stated  to  be  upon  the  Facts.  An  order  of  the 
Appellate  Division  reversing  a  decision  on  a  motion  to  reduce  an  award 
for  alimony  must  be  presumed  by  the  Court  of  Appeals,  under  section 
1888  of  the  Code  of  Civil  Procedure,  to  have  been  made  upon  the  law, 
where  the  order  does  not  contain  any  statement  that  the  reversal  was 
upon  the  facts. 

8.  Tbust  —  Income  Devoted  to  Support  of  Wife  op  Bensficiart 
—  Effect  op  Divorce  and  Second  Marriage.  The  income  of  a  trust 
fund  created  by  will  for  the  benefit  of  testator's  son  cannot  be  devoted 
to  the  support  of  his  wife,  under  a  decree  for  alimony,  after  an  absolute 
divorce  in  her  favor^  when  she  marries  again  and  her  husband's  ability  to 
support  her  is  unquestionable. 

Wetmore  v.  Wetmore^  44  App.  Div.  220,  reversed. 
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(Argued  February  28,  1900;  decided  April  17,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 14, 1899,  reversing  an  order  of  Special  Terra,  made  at  the 
foot  of  a  judgment,  granting  defendant's  motion  to  permit 
him  to  share  in  the  income  of  a  trust  fund  created  by  the  will 
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of  his  father,  permission  to  so  apply  having  been  granted  by 
tlie  Court  of  Appeals,  and  denying  a  motion  to  amend  the 
judgment  accordingly. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Thomas  P.  Wickes  for  appellant.  The  leave  granted  by 
the  Court  of  Appeals  to  make  this  application  was  given 
without  any  condition  whatever.  (149  N.  Y.  531.)  The 
defendant's  necessities  require  the  appropriation  of  a  portion 
of  the  income  of  the  trust  fund  to  his  support.  {Francis  v. 
Porter^  88  Hun,  325.)  Even  if  the  defendant's  present  cir- 
cumstances are  not  to  be  taken  as  admitted  upon  the  plead- 
ings, competent  legal  proof  was  offered  by  the  adjudication  of 
his  bankruptcy  and  the  sworn  schedules  accompanying  his 
application.  {Michaels  v.  Post,  21  Wall.  398 ;  Chapman  v. 
Brewer,  114  U.  S.  158 ;  Shawnan  v.  Wherritt,  7  How.  [U. 
S.]  627 ;  Matter  of  Van  Orden,  96  Fed.  Rep.  86 ;  Hoisted 
V.  Hoisted,  21  App.  Div.  466.)  The  conclusions  of  the  referee 
were  not  binding  upon  the  court.  {Marshall  v.  Meech,  51  N. 
Y.  140;  Martin  v.  Hodges,  45  Hun,  38;  2  Eumsey's  Pr. 
376.)  The  law  of  the  case  was  correctly  laid  down  and  fol- 
lowed in  the  decision  of  the  court  at  the  Special  Term.  ( Wet- 
vfuyre  v.  Wetmore,  28  N.  Y.  Supp.  377 ;  Wetmore  v.  Wet- 
more,  79  Hun,  268 ;  Wetinore  v.  Wetm^n^e,  149  N.  Y.  520 ; 
Wetm,ore  v.  Wetmore,  29  App.  Div.  507 ;  Continenlal  Tryst 
Co,  V.  Wetmore,  67  Hun,  9 ;  Bertles  v.  Jfunan,  92  N.  Y.  152 ; 
Movlton  V.  de  mu  Carty,  6  Robt.  533.)  This  action  is  in 
equity  to  apportion  a  fund  of  which  equity  has  sole  jurisdic- 
tion. It  is  not  an  action  in  which  the  defendant  can  be  pun- 
ished for  his  alleged  misdoings  in  the  past.  {Movlton  v.  de 
ma  Carty,  6  Robt.  533 ;  Hann  v.  Vorhees,  1  Law  Bull.  65 ; 
Stow  V.  Chapin,  21  N.  Y.  S.  R.  38;  Nichols  v.  Eaton, 
91  D.  S.  727.) 

Flamen  B.  Candler  for  respondent.     The  order  appealed 
from  is  not  an  order  which  finally  determines  the  action  or  a 
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special  proceeding,  or  one  which  grants  a  new  trial,  and  as  the 
Appellate  Division  of  the  Supreme  Court  has  not  allowed  the 
appeal  or  certified  any  question  c»f  law  for  review  the  order 
is  not  open  for  review  in  this  court,  and  the  appeah  should  be 
dismissed.  (Code  Civ.  Pro.  §191.)  The  court  should  not 
grant  any  relief  to  the  defendant  William  B.  Wetmore  until 
he  shall  return  to  this  state  and  submit  himself  to  the  jurisdic- 
tion of  the  court  and  purge  himself  from  his  contempt  in  not 
complying  with  the  judgment  of  divorce  when  he  was  able 
to  do  so.  ( Wetrntwe  v.  Wetmore^  79  Hun,  274.)  No  relief 
should  have  been  granted  to  the  appellant  because  he  had  not 
complied  with  the  conditions  on  which  he  was  permitted  to 
renew  his  motion.  (  Wetmore  v.  Wetmore^  29  App.  Div.  512.) 
The  trial  having  been  had  before  the  referee,  as  directed  by  the 
order  of  the  Appellate  Division,  and  he  having  reported  that 
the  appellant  was  not  entitled  to  any  relief  or  to  share  in  the 
income  of  the  trust  property,  the  plaintiff  was  entitled  to  a 
judgment  on  the  report  of  the  referee  in  accordance  therewith. 
{Paget  v.  Melcher^  26  App.  Div.  12 ;  Weimfwre  v.  WePm,ore^ 
29  App.  Div.  507.) 

O'Brien,  J.  The  record  in  this  case  is  the  concluding  part 
of  the  history  of  a  long  and  bitter  controversy  between  hus- 
band and  wife.  The  appeal  is  from  an  order  of  the  court 
below  reversing  an  order  of  the  Special  Term,  which  modified 
the  last  judgment  entered,  with  respect  to  the  payment  of  ali- 
mony by  the  defendant  to  the  plaintiff.  In  order  to  get  a 
clear  view  of  the  questions  involved,  it  will  be  necessary  to 
recall  briefly  the  history  of  the  litigation. 

In  April,  1892,  the  plaintiff  obtained  an  absolute  divorce 
from  the  defendant,  dissolving  the  marriage  and  awarding  to 
her  the  custody  of  the  three  children  and  alimony  of  $3,000 
per  annum  for  her  own  use,  and  $3,000  more  per  annum  for 
the  support  of  her  children.  The  defendant  failed  to  pay  the 
alimony  and  went  to  reside  in  another  state,  remaining  out  of 
the  jurisdiction  of  the  courts  of  this  state  The  defendant's 
father,  who  died  in  1885,  made  a  provision  by  will  for  the 
64 
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benefit  of  his  son,  whereby  a  fund  of  $100,000  was  created, 
the  net  income  of  which  was  to  be  paid  to  the  defendant  dur- 
ing his  life.  The  plaintiff  brought  another  action  to  which 
the  trustee  of  the  fund  was  made  a  party,  for  the  purpose  of 
procuring  a  judgment  appropriating  the  income  of  the  trust 
to  the  payment  of  the  alimony  accrued  or  to  accrue.  In  this 
action  she  was  successful,  and  the  judgment  in  her  favor  was 
finally  affirmed  in  this  court.  (149  N.  Y.  520.)  But  as  the 
judgment  devoted  the  whole  income  of  a  trust  for  the  defend- 
ant's benefit  to  the  payment  of  the  plaintiiFs  alimony,  this 
court  modified  it  by  giving  permission  to  the  defendant  to 
apply  at  any  time  in  the  future  for  leave  to  share  in  the 
income,  or  to  have  the  award  of  alimony  modified  or  reduced 
by  a  proper  provision  at  the  foot  of  the  decree  in  the  action. 
Since  the  entry  of  that  judgment  the  income  of  the  trust  has 
been  paid  to  the  plaintiff.  The  decision  of  this  court  in  that 
regard  was  based  upon  the  assumption  that  the  circumstances 
of  the  parties  might  be  so  changed  in  the  future  as  to  render 
it  inequitable  for  the  wife  to  absorb  the  entire  income  of  the 
trust. 

The  defendant  insists  that  this  contingency  has  now  hap- 
pened, and  this  proceeding  now  before  us  was  commenced  to 
nieet  it.  The  defendant  applied  to  the  court  below  at  Special 
Term  for  a  modification  of  the  judgment  which  appropriated 
the  income  of  the  trust  to  the  payment  of  the  plaintiff's  ali- 
mony. In  his  affidavit  bearing  date  July  11th,  1896,  the 
history  of  the  litigation  is  stated  with  considerable  detail. 
There  were  two  facts  stated,  however,  that  had  a  direct  bearing 
on  the  application,  namely,  that  he  was  then  possessed  of  no 
property  of  any  substantial  value,  and  was  without  means  of 
support,  since  the  income  of  the  trust  had  been  diverted  to 
the  use  of  the  plaintiff  and  the  children,  and  that  the  plaintiff 
was  not  in  need  of  the  income  for  the  reason  that  she  had 
married  a  man  of  means,  and  was  then  on  a  visit  to  Europe 
with  her  new  husband  and  the  children.  The  defendant  was 
then  forty-six  years  of  age,  without  a  profession  or  any  busi- 
ness  capacity,  he  having  graduated   from  West  Point  and 
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spent  his  early  life  in  the  army.  The  eoiirt  was  requested  to 
modify  the  judgment  by  reducing  the  allowance  of  alimony 
payable  from  the  income  of  the  trust  to  the  $3,000  awarded 
to  the  children,  and  providing  for  the  payment  of  the  balance, 
if  any,  to  the  defendant  for  his  support. 

The  plaintiflp,  by  her  counsel,  opposed  the  application  in  an 
aflSdavit  recalling  at  considerable  length  what  had  appeared 
previously  in  the  course  of  the  litigation  in  regard  to  the 
defendant's  pecuniary  condition.  The  defendant's  applica- 
tion was  denied  at  the  Special  Term,  but  on  appeal  the  order 
was  reversed  and  the  case  remanded  to  the  Special  Term  for 
another  hearing.  The  appellate  court  appointed  a  referee  to 
take  the  proofs  and  report  the  same  to  the  court  at  Special 
Term,  with  his  opinion.  The  order  of  reversal  also  directed 
the  referee  to  treat  the  affidavits  used  on  the  previous  motion 
as  in  the  nature  of  pleadings  and  as  a  supplemental  applica- 
tion to  modify  the  judgment.  It  was  said  in  the  opinion  that 
while  the  absolute  denial  of  the  motion  was  improper,  it 
should  not  be  granted  upon  affidavits  without  a  trial  of  the 
issue  where  the  witnesses  must  appear  before  the  referee  and 
submit  to  examination  and  cross-examination.  (29  App. 
Div.  507.) 

The  referee  made  his  report  to  the  court,  in  which  he 
found,  among  other  things,  that  the  defendant  had  been 
adjudicated  a  bankrupt  in  one  of  the  district  courts  of  the 
United  States  on  the  13th  of  January,  1899  ;  that  the  plain- 
tiff, on  November  22,  1894,  was  married  to  Dr.  Markoe,  of 
New  York,  who  was  in  receipt  of  an  income  of  about  $6,000 
per  annum ;  that  the  defendant  had  failed  to  appear  before 
him  for  examination  as  to  the  facts  stated  in  the  affidavit,  and 
that  his  application  to  share  in  the  income  of  the  trust  fund 
should  be  denied.  When  the  report  was  submitted  to  the 
Special  Term  it  was  treated  as  advisory  merely,  and  not  as 
conclusive,  and  the  learned  judge  proceeded  to  examine  the 
testimony  and  determine  the  facts,  treating  the  affidavits  as 
pleadings  in  an  action  upon  an  issue  of  fact  wherein  the 
allegations  on  each  side  not  denied  by  the  other  side  were 


v- 


508  Wetmobe  v.  Wetmore.  [April, 

Opinion  of  the  Court,  per  O'Bkien,  J.  [Vol.  162. 

deemed  to  be  admitted.  It  appeared  from  the  proceedings 
reported  by  the  referee  that  the  defendant's  counsel  at  the 
hearing  offered  to  produce  the  defendant  for  examination  and 
cross-examination  if  the  plaintiff's  attorney  would  stipulate 
that  no  attempt  would  be  made  to  arrest  him  for  non-payment 
of  alimony  or  disobedience  of  the  decree  while  in  attendance, 
or  in  going  to  and  returning  from  the  place  of  the  hearing ; 
but  the  plaintiff's  attorney  distinctly  refused  to  enter  into  any 
such  stipulation. 

The  court  was  of  the  opinion  that  the  omission  of  the 
defendant  under  these  circumstances  to  appear  for  examina- 
tion before  the  referee  was  not  conclusive  against  the  applica- 
tion ;  that  while  the  plaintiff  was  under  no  obligation  to  enter 
into  any  such  stipulation,  yet  it  could  not  have  deprived  her 
of  any  advantage  which  she  otherwise  had,  and  that  her 
refusal  to  make  it,  coupled  with  the  absence  of  any  denial  of 
the  defendant's  statements  as  to  his  present  financial  condi- 
tion, warranted  the  conclusion  that  she  believed  that  a  cross- 
examination  of  the  defendant  would  not  tend  to  disprove  the 
allegations  of  his  affidavit  as  to  his  financial  condition.  After 
a  careful  examination  of  the  referee's  report  and  the  testimony 
contained  in  it,  and  of  the  moving  and  opposing  affidavits, 
treating  them  as  in  the  nature  of  pleadings,  the  Special  Term 
granted  the  application,  and  determined  that  the  judgment 
should  be  modified  by  reducing  the  amount  to  be  paid  from 
the  income  of  the  trust  fund  to  $3,000  for  the  children  alone. 
The  learned  Appellate  Division  reversed  this  order  upon  the. 
plaintiff's  appeal,  and  it  is  from  this  order  of  reversal  that  the 
present  appeal  to  this  court  was  taken. 

The  learned  counsel  for  the  plaintiff  insists  that  this  court 
has  no  power  to  review  the  order.  It  certainly  has  if  it  is  a 
final  order  in  a  special  proceeding.  Whatever  it  may  be 
called,  it  is  clear  that  it  is  a  final  determination  of  the  proceed- 
ing, since  it  not  only  reversed  the  order  of  the  Special  Term, 
but  denied  the  application.  It  was  a  proceeding  instituted  in 
pursuance  of  the  provisions  of  the  judgment  in  the  action  to 
sequester  the  income  of  the  trust  fund,  based  upon  affidavits 
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on  both  sides  that  by  the  order  of  the  court  were  given,  in 
some  sense  at  least,  the  effect  of  pleadings.  The  facts  were 
the  subject  of  a  reference,  and  a  report  to  the  court  upon 
which  the  order  was  made  that  has  been  reversed.  It  seems 
to  me  that  the  objection  that  it  was  not  a  special  proceeding  is 
without  force.  But  if  it  was  not  a  special  proceeding,  then  it 
must  have  been  a  proceeding  in  an  action,  supplemental  in 
character,  to  modify  the  judgment  by  provisions  at  the  foot  of 
the  decree.  If  so,  the  final  determination  was  a  judgment, 
since  it  finally  determined  the  rights  of  the  parties.  So  that 
it  must  be  either  a  final  order  in  a  special  proceeding  or  a  final 
judgment  in  an  action.  It  is  not  very  material  to  determine 
which,  since  either  or  both  are  appealable  to  this  court. 

Assuming,  therefore,  that  we  are  required  to  review  this 
order,  it  must  be  admitted  that  the  Special  Term  had  full 
power  and  jurisdiction  to  make  the  order  that  it  did,  granting 
the  application.  The  motion  called  for  the  exercise  of  discre- 
tion upon  the  facts.  The  learned  Appellate  Division  had 
power  to  reverse  the  order  upon  the  facts  and  in  its  discretion 
deny  the  application.  But,  since  the  order  does  not  contain 
any  statement  that  the  reversal  was  upon  the  facts  or  in  the 
exercise  of  discretion,  this  court  is  required  to  presume  that  it 
was  upon  the  law.  (Code,  §  1338.)  So  we  must  look  at  the 
order  and  proceedings  of  the  Special  Term  for  some  error  of 
law  in  order  to  sustain  the  reversal.  It  is  quite  obvious  that 
there  was  no  question  of  law  before  that  court  except  the  one 
hereafter  considered  but  not  referred  to  in  either  of  the  courts 
below.  The  questions  actually  considered  were  all  questions 
of  fact  or  of  discretion.  The  decision  of  these  questions  was 
open  to  review  on  appeal,  but  the  statute  requires  this  court 
to  presume  that  they  were  not  reviewed,  but  that  the  reversal 
was  upon  some  question  of  law. 

The  opinion  of  the  learned  court  below  indicates  very 
clearly  that  it  was  convinced  that  the  application  should  not 
be  granted  until  the  defendant  returned  from  another  state  to 
the  jurisdiction  of  the  court  and  submitted  to  examination 
and  cross-examination.     The  fact  that  the  defendant  has  been 
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and  is  in  contempt  of  the  authority  of  the  court  has  been  a 
potent  argument  against  him  in  this  litigation,  and,  if  this 
court  had  any  discretion  in  the  case  before  us,  we  would  feel 
inclined  to  uphold  the  court  below,  within  the  limits  of  its 
power,  in  the  enforcement  of  its  authority  and  the  defense  of 
its  own  dignity.  It  is  clear,  however,  that  we  must  find  some 
legal  error  in  the  decision  of  the  Special  Term  before  w^e  can 
sustain  the  order  appealed  from,  and  obviously  none  can  be 
pointed  out. 

But  we  think  the  record  presents  a  question  much  broader 
and  more  important  than  any  statutory  rule  for  the  disposi- 
tion of  appeals  by  this  court,  and,  while  it  is  a  question  of  law, 
it  tends  to  sustain  the  Special  Term  instead  of  the  order 
appealed  from.  The  judgment  in  this  case  appropriated  tlie 
income  of  a  testamentary  trust  made  for  the  support  of  the 
defendant  to  the  use  of  his  wife  and  children  after  an  absolute 
divorce.  The  defendant  resisted  the  proceeding  on  the  ground 
that  what  was  proposed  amounted  to  a  violation  of  the  terms 
and  the  purpose  of  the  trust  in  his  father's  will.  When  the 
discussion  of  that  question  in  this  court  and  in  the  courts 
below  is  examined,  it  will  be  seen  that  the  defendant's  conten- 
]  tion  was  answered  by  arguments  based  upon  the  unity  of  hus- 
\  band  and  w^fe  and  the  obligation  of  the  husband  to  support 
her  and  his  children.  While  the  defendant,  by  his  misconduct, 
was  adjudged  to  have  forfeited  all  the  rights  growing  out  of  that 
I  relation,  the  wife  and  children  being  innocent,  still  retained 
'  them  all.  It  was  said,  in  substance,  that  the  testator,  in  con- 
stituting a  trust  for  the  benefit  of  his  son,  must  have  contem- 
plated that  it  should  also  be  for  the  benefit  of  his  wife,  should 
he  marry,  and  his  children,  should  any  result  from  the  mar- 
riage. This,  we  thought,  was  a  reasonable  and  just  view  of 
the  question  presented.  The  plaintiff  had  not  then  contracted 
another  marriage,  or  if  she  had,  the  record  before  the  court 
did  not  disclose  that  fact.  If  the  same  facts  appeared  then 
that  appear  now,  in  the  record  before  us,  the  line  of  argument 
in  answer  to  the  defendant's  contention  would  have  had  little 
'  application.     The  relation  of  the  parties  to  each  other  is  now 
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completely  changed.  The  unity  of  that  relation,  then  exist-  j| 
ing,  has  been  dissolved.  The  facts  and  circumstances  upon 
which  the  judgment  was  rendered  no  longer  exist.  The  ques- 
tion now  is  not  whether  the  testator,  in  creating  a  trust  for 
the  benefit  of  his  son,  necessarily  contemplated  that  his  wife 
and  children  should  share  with  him  in  the  enjoyment  of  the 
income  ;  but  whether  the  plaintiff,  who  was  once  his  wife  and  )  r 
is  now  the  wife  of  another  man,  shall  continue  in  her  new  i  ^ 
relations  to  share  in  that  income.  Unless  the  courts  can,  in 
reason  and  justice,  hold  that  the  testator  contemplated  such  a 
disposition  of  his  bounty,  the  income  of  the  fund  cannot  now 
be  diverted  to  that  purpose  without  a  plain  violation  of  the 
trust.  The  protection  and  enforcement  of  such  trusts,  accord- 
ing to  the  spirit  and  intention  of  the  founder,  is  one  of  the 
peculiar  functions  of  a  court  of  equity.  We  are  not  now  con- 
cerned with  the  effect  of  a  second  marriage  upon  a  decree 
awarding  alimony  generally.  The  only  question  we  are  now 
dealing  with  is,  when  and  under  what  circumstances  such  ali- 
mony can  be  made  a  charge  upon  the  income  of  a  testamen- 
tary trust  created  for  the  benefit  of  the  husband  from  whom 
the  wife  has  procured  an  absolute  divorce  and  remarried. 
Upon  the  plaintiff's  marriage  to  her  present  husband  she 
ceased  to  be,  in  any  sense,  the  defendant's  wife,  and  hence 
the  reason  upon  which  her  right  to  share  in  the  income  of  the 
trust  rested  ceased  also.  In  contracting  that  marriage  she 
became  the  wife  of  another  man  who,  as  it  appears  from  the 
record,  is  abundantly  able  to  support  her.  The  contingency 
contemplated  by  this  court,  in  modifying  the  judgment,  has, 
therefore,  happened,  and  after  the  second  marriage  the  courts 
cannot  devote  the  income  of  the  trust  fund  to  her  support 
without  diverting  it  to  a  purpose  that  could  not  have  been 
contemplated  by  the  testator. 

Some  incongruous  results  frequently  follow  with  respect  to 
alimony  and  property  rights  when  the  wife  procures  an  abso- 
lute divorce  from  the  husband,  and  it  may  be  possible  that, 
under  certain  circumstances  and  conditions,  the  wife  may  be 
entitled  to  support  from   two  husbands  at  the  same  time. 
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But  however  that  may  be,  we  think  that  upon  a  second  marri- 
age of  the  wife  to  a  husband  whose  ability  to  support  her  ig 
unquestionable  she  ceases  to  have  any  claim  in  law  or  equity 
to  the  income  of  a*trust  fund  created  by  will  for  a  very 
different  purpose. 

For  these  reasons  we  are  of  opinion  that  the  order  appealed 
from  should  be  reversed,  and  that  of  the  Special  Term  affirmed, 
without  costs  to  either  party. 

Bartlett,  J.  (dissenting).  We  have  here  a  defendant  who 
is  in  flagrant  contempt  of  the  Supreme  Court,  and  under  it£ 
well-settled  rule  is  entitled  to  no  hearing  or  relief  until  he 
places  himself  in  a  proper  attitude  to  ask  it. 

The  order  appealed  from  is  not  reviewable  upon  the  facts 
in  this  court,  for  the  technical  reason  that  it  does  not  state  the 
reversal  of  the  order  of  the  Special  Term  was  upon  the  facte 
as  well  as  the  law. 

While  it  is  true  that  we  will  not  look  into  the  opinion  of 
the  court  below  to  ascertain  whether  the  reversal  was  on  the 
facts,  nevertheless  it  is  the  practice  of  this  cotirt,  in  exceptional 
eases,  to  hold  the  appeal  and  permit  the  appellant  to  apply  to 
the  court  granting  the  order  to  amend  it,  so  as  to  show  that 
the  reversal  was  on  the  facts  as  well  as  the  law,  if  such  be  the 
case. 

I  think  the  present  appeal  presents  a  very  clear  exception 
to  our  general  rule,  and  that  this  order  should  be  amended,  as 
the  opinion  of  the  Appellate  Division  shows  that  the  reversal 
was  upon  the  facts,  and  for  the  additional  reason  that  the 
requirement  of  the  court  respecting  proof  to  be  made  before 
the  referee  of  the  changed  condition  of  the  defendant's  cir- 
cumstances was  not  complied  with  in  any  sense,  "  either  tech- 
nically or  in  spirit,"  as  stated  in  opinion  below. 

The  question  as  to  what  extent  the  income  of  a  trust,  cre- 
ated for  the  husband's  benefit,  can  be  devoted  to  the  payment 
of  alimony  due  from  him  to  his  divorced  wife,  after  her  second 
marriage,  was  not  considered  by  the  Special  Term  or  the 
Appellate  Division,  and  has  not  been  argued  at  our  ban 
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A  question  of  such  importance,  so  far-reaching  in  its  results, 
ought  not  to  be  determined  without  full  argument  and  care- 
ful consideration.  I  am  also  of  opinion  that  we  should  aid 
the  Supreme  Court  in  enforcing  obedience  to  its  mandates  and 
vindicating  its  authority. 

Parker,  Ch.  J.,  IIaight,  Vann  and  Landon,  JJ.,  concur 
with  O'Brien,  J.,  for  reversal ;  Bartlett,  J.,  reads  dissenting 
memorandum,  and  Martin,  J.,  concurs. 

Order  reversed,  etc. 


M.  Temple  Taylor,  as  Executor  of  Eliza  Eekner,  Deceased, 
Respondent,  v.  Frederick  J.  Syme,  Appellant,  Impleaded 
with  Others. 

1.  Lease  —  Reduction  op  Rent  Pro  Tanto— Fortuitous  Event 
Preventing  ube  of  Premises.  The  inability  of  lessees  to  operate  a 
plantation  in  Louisiana  for  the  third  year  of  their  lease,  on  account  of  their 
financial  failure  and  the  fact  that  their  creditors  took  possession  of  their 
movable  property  on  the  plantation,  must  be  deemed  to  be  the  result  of 
their  own  improvidence,  and  cannot  be  properly  called  a  "fortuitous 
event"  which  will  relieve  them  of  the  payment  of  rent  pro  tanto  for  the 
time  they  were  deprived  of  the  use  of  the  premises,  where  the  lease  pro- 
vides for  such  reduction  for  deprivation  by  a  **  fortuitous  event,"  and  the 
Civil  Code  of  Louisiana  defines  this  as  "  that  which  happens  by  a  cause 
which  we  cannot  resist." 

3.  Ancillary  Letters  Testamentary  —  Jurisdiction  op  Surro- 
gate— Collateral  Attack.  Ancillary  letters  granted  by  a  surrogate 
in  case  of  a  will  of  personal  property,  upon  a  petition  stating  that  the  will 
was  executed  in  Louisiana,  while  an  accompanying  transcript  of  thd 
record  of  probate  in  Louisiana  clearly  shows  that  the  will  was  executed  inl 
the  state  of  Alabama,  and  that  the  testatrix  resided  in  that  state  at  the- 
time  of  h6r  death,  are  subject  to  collateral  attack  for  want  of  jurisdiction,  | 
since  the  power  of  the  surrogate,  under  section  2695  of  the  Code  of  Civil* 
Procedure,  to  grant  ancillary  letters  upon  a  foreign  probate  of  a  will  of 
personal  property  made  by  a  non-resident,  is  limited  to  the  case  of  probate 
in  the  state  or  territory  where  the  will  w^as  executed  or  where  the  testa- 
tor resided  at  the  time  of  his  death. 

8.  Foreign  Executors  — Power  to  Sue  in  this  State.  An  execu- 
tor appointed  in  Louisiana  under  Louisiana  Revised  Code  (arts.  1220, 
1668),  for  the  professed  purpose  of  carrying  into  effect  on  property  in 
66 
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that  state  a  will  made  in  another  state,  does  not,  by  virtue  of    such 
appointment,  become  entitled  to  sue  as  such  executor  in  the  state  of  New 
York. 
Ihylor  V.  Syme,  17  App.  Div.  517,  reversed. 

(Argued  March  7,  1900;  decided  April  17, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
21,  1897,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JSdward  F,  Brown  for  appellant.  Both  notes  were  barred 
by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §  390 ;  Civil 
Code  of  La.  art.  3459,  3505,  3528,  3540,  3541 ;  Ecmes  v. 
WdcK,  2  How.  [U.  S.]  507 ;  3  How.  [U.  S.]  465 ;  3  K  Y.  S. 
R.  576 ;  -4,  cfe  r.  Co.  v.  Syim,  51  U.  8.  App.  48;  168  U.  8. 
709 ;  Norton  v  Sterlmg,  15  La.  Ann.  399 ;  N.  O.  C.  Banking 
Co.  V.  Beard^  16  La.  Ann.  345.)  The  Surrogate's  Court  had  no 
juinsdiction  to  issue  ancillary  letters.  (Code  Civ.  Pro.  §  2695 ; 
Boderigaa  v.  E.  R.  S.  Inst.j  76  N.  Y.  316 ;  Nam  v.  OakUy, 
60  Hun,  431 ;  Fergwon  v.  Crawford,  70  N.  Y.  253 ;  Matter 
of  Ha/wl&y,  104  N.  Y.  250;  Biggs  v.  Cragg,  89  N.  Y.  479.) 
The  so-called  ancillary  letters  issued  by  the  surrogate  hav- 
ing been  obtained  by  a  false  statement,  the  plaintiff  never 
had  a  valid  title  to  them,  and  his  appointment  was  void  ah 
initio  and  conferred  no  rights  upon  him.  {People  v.  Mwrtin^ 
91  Hun,  425 ;  Elliott  v.  Piereol,  1  Pet.  328 ;  People  ex  rd. 
V.  Hutton,  18  Hun,  116 ;  Wilcox  v.  Ja^lcaon,  13  Pet  511 ; 
Hickey  v.  Stewart,  3  How.  [U.  S.]  750 ;  Shumway  v.  StiUr 
man,  4  Cow.  292 ;  Adams  v.  S.  dk  W.  B.  B.  Co.,  10  N.  Y. 
328;  Kampv.  Kainp,  59  N.  Y.  212;  Ferguson  v.  Oraw- 
ford,  70  N.  Y.  253 ;  Taylor  v.  Chaniherlain,  6  App.  Div. 
38.)  Not  having  had  his  day  in  court,  the  defendant  should 
have  an  opportunity  in  this  action  to  attack  the  validity  of 
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the  decree  of  the  Surrogate's  Court,  as  it  affects  him  only, 
and  he  was  barred  bj  statute  from  disputing  the  original 
application  in  the  Surrogate's  Court,  {Matter  of  Hodgrrum^ 
82  Hun,  419.)  Orphans',  probate  and  similar  courts  are  courts 
of  special  and  limited  jurisdiction,  deriving  their  authority 
from  statutes ;  and  if  it  appear  on  the  face  of  their  proceed- 
ing that  they  have  exceeded  the  authority  given  them  by  law, 
their  orders  and  decrees  are  absolutely  void  and  may  be  treated 
as  nullities.  ( White  v.  Riggs^  27  Me.  114 ;  Cottlei  Appeal^  5 
Pick.  483 ;  Sigoumey  v.  Sihley^  21  Pick.  101 ;  Gay  v.  Minotj 
3  Cush.  352 ;  Peters  v.  Peters,  8  Cush.  529,  543 ;  Errors  v. 
Smith,  7  S.  &  M.  85 ;  Bloo7n  v.  Burdick,  1  Hill,130 ;  People 
V.  Corless,  1  Sandf.  228;  Hendrich  v.  Cleveland,  2  Vt.  329.) 
The  jurisdiction  of  any  court  exercising  authority  over  a  sub- 
ject may  be  inquired  into  in  every  other  court  where  the  pro- 
ceedings of  the  former  are  relied  on  and  brought  before  the 
latter  by  the  party  claiming  the  benefit  of  such  proceeding. 
(12  Am.  &  Eng.  Ency.  of  Law,  308.)  A  judgment  entered 
by  a  court  without  jurisdiction  can  be  attacldfed  collaterally 
and  will  be  held  void  in  such  collateral  proceedings.  (12  Am.  ■ 
&  Eng.  Ency.  of  Law,  311 ;  Jones  v.  Jones,  108  K  Y.  415; 
Munson  v.  Munson,  60  Hun,  189.) 

Erastus  D,  Benedict  for  respondent.  To  enable  the 
defendant  to  successfully  plead  the  Statute  of  Limitations  of 
the  state  of  Louisiana  as  against  either  note,  he  must  show 
that  he  resided  in  that  state  five  years  after  the  maturity  of 
the  note.  (Civil  Code  of  La.  art.  3540 ;  Code  Civ.  Pro.  §  390 ; 
Goldberg  v.  Lippmann,  55  N.  Y.  S.  R.  513 ;  Beer  v.  Simp- 
son,  65  Hun,  20 ;  Bean  v.  Tonnele,  94  N.  Y.  381 ;  Clark  v. 
Z.  S.  iSk  M.  S.  JR:  Co.,  94  N.  Y.  217 ;  Howe  v.  Welch,  17  Abb. 
[N.  C]  397;  Smith  v.  Crosby,  2  Tex.  Rep.  414;  Sloan  y. 
Waugh,  18  Iowa,  222 ;  Patchell  v.  Hopkins,  19  Iowa,  531.) 
The  surrogate  had  jurisdiction  to  issue  ancillary  letters. 
{drum  V.  Bliss,  1  Law  Bull.  68 ;  SuUivan  v.  Fosdiek,  10 
Hun,  173 ;  Burs  v.  Shannon,  73  N.  Y.  292 ;  Haywood  v. 
Place,    4    Dem,    487;   Brown  v.   Landofi,  30   Hun,   57; 
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Rodmgas  v.  E,  R,  S.  Inst,  63  N.  Y.  460 ;  76  N.  Y.  316 ; 
Cauljield  v.  Sullivan^  85  N".  Y.  153 ;  Parsons  v.  LymaUy  20 
N.  Y.  103 ;  DooUttle  v.  Lewis,  7  Johns.  Ch.  49.) 

• 

Landon,  J.  This  action  was  commenced  by  Eliza  Kenner, 
Sept.  3,  1890,  against  the  defendant  Syme,  upon  two  promis- 
sory notes  made  Dec.  21,  1892,  in  New  Orleans,  Louisiana, 
each  for  $1,500,  by  Allen  and  Syme,  copartners,  then  residents 
in  New  Orleans,  to  their  own  order,  one  payable  Aug.  1, 
1885,  and  the  other  Sept.  1, 1885,  and  indorsed  by  the  makers 
to  Eliza  Kenner,  who  then  resided  and  continued  to  reside 
until  her  death  in  Mobile,  Alabama.  The  notes  were  the  last 
of  a  series  given  in  payment  of  the  rent  of  a  rice  plantation 
in  Louisiana,  which  Mrs.  Kenner,  at  the  time  of  their  date, 
leased  to  Allen  and  Syme  for  three  years  ending  December 
31,  1885.  The  lease  contained  a  provision  that  if  the  lessees 
should  be  deprived  of  the  use  of  the  premises  by  and  through 
any  causes  beyond  their  control,  or  any  fortuitous  event,  they 
should  be  allo\fed  a  reduction  of  the  amount  jpro  tanto. 

Allen  and  Syme  entered  into  possession  of  the  premises  and 
at  the  end  of  two  years  failed,  and  their  creditors  took  posses- 
sion of  their  movable  property  on  the  plantation,  with  the 
result  that  they  did  not  operate  the  plantation  the  third  year. 
We  agree  with  the  courts  below  that  Allen  and  Syme  must 
be  held  to  have  brought  this  misfortune  upon  themselves  by 
their  own  improvidence,  and  that  it  could  not  be  properly 
called  a  "  fortuitous  event,"  which  the  Civil  Code  of  Louisiana 
defines  as  "  that  which  happens  by  a  cause  which  we  cannot 
resist." 

Eliza  Kenner  died  in  the  state  of  Virginia  in  July,  1891, 
but  her  domicile  was  in  Mobile,  in  the  state  of  Alabama. 
This  action  was  revived  in  the  name  of  the  present  plain tiif  in 
October,  1896,  ancillary  letters  testamentary  having  in  Sep- 
tember, 1896,  been  issued  to  him  by  the  surrogate  of  the 
county  of  New  York.  The  defendant,  by  his  answer  and 
upon  the  trial,  challenged  the  jurisdiction  of  the  surrogate  of 
the  county  of  New  York  to  issue  the  ancillary  letters,  the 
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ground  of  the  cliallenge  being  that  such  letters  were  issued 
upon  the  record  of  the  probate  of  Mrs.  Kenner's  will,  and  of 
the  issue  of  letters  testamentary  thereon  by  a  court  in  the 
state  of  Louisiana,  where  she  did  not  live,  where  she  did  not 
die,  and  where  her  will  was  not  executed,  instead  of  by  a  court 
in  the  state  of  Alabama,  in  which  she  was  domiciled  at  the 
time  of  her  death,  and  in  which  she  executed  her  will. 

Section  2695  of  the  Code  of  Civil  Procedure  limits  the 
power  of  the  surrogate  to  grant  ancillary  letters  upon  a  foreign 
probate  in  the  case  of  a  will  of  personal  property  made  by  a 
person  who  resided  in  some  other  state  or  territory  of  the 
Union  at  the  time  of  the  execution  thereof,  or  at  the  time  of 
his  death,  to  the  case  of  probate  in  the  state  or  territory  where 
the  will  was  executed,  or  the  testator  resided  at  the  time  of 
his  death. 

In  August,  1896,  the  present  plaintiff,  M.  Temple  Taylor, 
by  his  attorney,  presented  a  petition  to  the  surrogate  of  the 
county  of  New  York  for  ancillary  letters  testamentary,  osten- 
sibly under  section  2695  of  the  Code  of  Civil  Procedure. 
The  petition  stated  correctly  the  facts,  except  that  it  stated 
that  the  will  was  executed  in  Louisiana,  which  was  not  true. 
Accompanying  the  petition  was  a  duly  certified  transcript  of 
the  record  of  the  probate  of  the  will  in  the  court  in  Louisiana, 
and  of  letters  testamentary  issued  to  the  plaintiff,  with  a  copy 
of  the  will,  and  proofs  including  a  statement  of  the  testimony 
of  the  subscribing  witnesses,  substantially  as  required  by 
sections  2695,  2698,  2704.  From  this  transcript  it  distinctly 
appeared  that  the  will  of  Mrs.  Kenner  was  executed  in  the 
state  of  Alabama,  and  that  she  resided  in  that  state  at  the 
time  of  her  death,  that  is,  had  her  domicile  there.  It  thereby 
appeared  that  the  case  was  not  one  in  which  the  surrogate  had 
jurisdiction  to  issue  ancillary  letters  upon  the  transcript  of  the 
record  of  the  probate  and  proceedings  produced  before  him 
from  the  court  in  Louisiana.  The  surrogate  was  probably 
diverted  from  examining  the  record  before  him  by  the  state- 
ment in  the  petition  that  the  will  was  executed  in  Louisiana. 
But  the  office  of  the  petition  was  to  institute  the  proceeding 
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and  bring  the  Louisiana  record  into  court  for  examination  by 
the  surrogate.  Manifestly,  if  the  petition  contradicted  the 
record  upon  a  jurisdictional  fact,  the  record  should  prevail, 
since  one  of  the  purposes  of  the  provisions  of  the  Code  of 
Civil  Procedure  in  this  behalf  is  to  give  full  faith  and  credit 
in  proper  cases  to  judicial  proceedings  of  a  sister  state.  No 
mistake  in  the  petition  would  create  the  record  of  a  probate 
in  Alabama  or  change  the  facts  presented  by  the  Louisiana 
record  that  the  testatrix  executed  her  will  in  Alabama  and 
was  domiciled  there  at  her  death.  The  record  showed  that 
the  surrogate  had  no  jurisdiction.  {Higgs  v.  Oragg,  89  N.  Y. 
479 ;  Matter  of  Bawley^  104  N.  Y.  250 ;  Morrow  v.  Free- 
inan^  61  N.  Y.  515 ;  Matter  of  Catholic  Protectory^  77  N. 
Y.  342.) 

It  is  suggested  that,  however  this  may  be,  the  plaintiff  was 
duly  appointed  executor  in  Louisiana,  and  thus  became  the 
owner  of  the  assets  of  the  deceased.  This  position  would 
have  more  force  if  Louisiana  had  been  the  domicile  of  the 
testatrix,  since  the  law  of  the  domicile  governs  the  succession 
of  personal  property.  The  rule  still  remains  that  a  foreign 
executor  or  administrator  cannot  sue  as  such  in  this  state, 
although  in  cases  where  there  are  no  creditors  of  the  decedent 
within  the  state  the  reason  of  the  rule  has  little  force.  {Par- 
sons V.  Lyman^  20  N.  Y.  103 ;  Petersen  v.  Chemical  Bank, 
32  N.  Y.  21 ;  Toronto  Gen.  Trust  Co.  v.  Chicago,  B.  &  Q. 
jR.  B.  Co.,  123  N.  Y.  37.)  The  administration  in  the  state  of 
Louisiana,  however,  was  under  the  Kevised  Code  of  that  state 
as  follows : 

"  Art.  1220.  The  succession  of  persons  domiciled  out  of  the 
state  of  Louisiana  and  leaving  property  in  this  state  at  their 
demise,  shall  be  opened  and  administered  upon  as  are  those  of 
citizens  of  the  state,  and  the  judge  before  whom  such  succes- 
sion shall  be  opened  shall  proceed  to  the  appointment  or  con- 
firmation of  the  officer  to  administer  it  under  the  name  and 
in  the  manner  pointed  out  by  existing  laws." 

"  Art.  1668  (1681).  Testaments  made  in  foreign  countries 
and  other  states  of  the  Union  cannot  be  carried  into  effect  on 
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property  in  this  state  without  being  registered  in  the  court 
within  the  jurisdiction  of  which  the  property  is  situated,  and 
the  execution  thereof  ordered  by  the  judge." 

Thus,  the  professed  purpose  of  the  administration  in 
Louisiana  was  that  the  will  of  the  testatrix  might  '^  be  carried 
into  eflEect  on  property  in  this  (that)  state."  It  did  not  pur- 
port to  extend  to  the  property  of  the  testatrix  in  the  state  of 
her  domicile  or  in  any  other  state,  or  to  be  a  universal  admin- 
istration, but  to  cover  the  administration  in  that  state,  like 
the  ancillary  administration  songht  in  this  state,  the  ancillary 
being  supplemental  to  the  principal  administration,  and,  except 
as  to  domestic  creditors,  subordinate  to  it.  (See  sec.  2700, 
Code  C.  P.) 

It  is  said  that  this  is  a  collateral  attack,  but  as  it  is  a  ques- 
tion of  the  jurisdiction,  the  attack  can  be  made  collaterally. 
The  defendant  had  no  interest  in  the  proceeding  or  standing 
to  challenge  it  until  the  plaintiff  asserted  against  him  his 
right  to  represent  Mrs.  Kenner.  He  could  do  no  more  than 
raise  the  issue  at  his  first  opportunity. 

The  defendant  also  urges  the  Statute  of  Limitations  of 
Louisiana  as  a  defense.  The  Appellate  Division  held  that  it 
was  not  well  taken,  because  the  defendant  took  up  his 
residence  in  this  state  before  the  expiration  of  five  years  after 
the  maturity  of  the  note.  The  question  is  an  interesting  one, 
but  it  is  not  necessary  for  us  to  decide  it. 

It  follows  that  the  plaintiff  did  not  show  his  right  to  main- 
tain this  action. 

The  judgment  must  be  reversed,  with  costs;  new  trial 
granted,  costs  to  abide  the  event. 

Paskeb,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Mabtin  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Bespondent,  v, 
James  O.  Smith,  Appellant. 

1.  Abson  —  EviDENCB.  The  evidence  in  a  case  of  arson  examined  and 
held  that  it  tended  to  support  a  finding  that  the  fire  was  of  incendiary 
origin. 

2.  Witness— Corroboration.  Where,  upon  a  trial  for  arson,  the 
theory  of  the  prosecution  is  that  the  fire  was  the  result  of  a  family  con- 
spiracy to  burn  buildings  and  defraud  insurers,  and  evidence  is  given 
that  they  removed  articles  of  personal  property  before  the  fire  and  sub- 
sequently included  them  in  the  proofs  of  loss,  the  testimony  of  a  prin- 
cipal female  witness  for  the  prosecution  as  to  the  identity  of  such  articles 
cannot  be  corroborated  by  another  witness'  statement  that  she  pointed 
them  out  to  him  as  being  the  same  as  those  mentioned  in  the  proofs  of 
loss,  or,  in  effect,  that  she  told  him  the  same  story  out  of  court  that  she 
subsequently  testified  to  on  the  trial. 

8.  Evidence  —  Improper  Assumption  of  Existence  of  Conspiracy. 
Upon  such  a  trial  the  court  cannot  properly  allude  to  a  prior  trial  and 
conviction  for  the  same  offense  of  one  of  the  alleged  conspirators  and 
assume  the  existence  of  a  conspiracy  for  the  purpose  of  admitting  evi- 
dence of  the  acts  and  declarations  of  another  alleged  conspirator  in  the 
absence  of  defendant,  and  the  reception  of  such  evidence  is  reversible 
error. 

4.  Irrelevancy  of  Evidence  as  to  Failure  to  Pay  Promised 
Wages.  A  witness  for  the  prosecution,  a  former  servant  of  the  family, 
who  has  given  important  testimony  as  to  the  articles  mentioned  in  the 
proofs  of  loss,  but  not  destroyed  by  the  fire,  cannot  be  permitted  to  testify 
that  he  was  not  paid  by  them  his  agreed  wages,  as  such  evidence  might 
be  grouped' with  other  evidence  in  the  case  tending  to  disparage  the  meth- 
ods and  moral  character  of  the  family,  and  its  reception  is  prejudicial 
error. 

6.  Instruction  as  to  Hypothesis  of  Quilt  —  Ibiproper  Qualifica- 
tion OF  Requested  Charge.  The  refusal  to  grant  a  requested  charge 
that  the  evidence,  in  order  to  convict,  must  be  so  strong  as  to  remove 
every  other  hypothesis  than  that  of  the  defendant's  guilt,  followed  by  a 
charge  that  *'  it  must  be  sufflctent  to  remove  every  reasonable  hypothesis," 
is  error,  because  the  jury  may  have  understood  that  the  evidence  need 
not  be  so  strong  as  to  remove  to  a  moral  certainty  every  other  hypothesis 
than  that  of  the  defendant's  guilt  or  every  reasonable  hypothesis  of  his 
innocence. 

6.  Improper  Statement  of  District  Attorney.  A  statement  by  the 
district  attorney  in  his  opening  that  he  would  show,  if  permitted,  that 
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several  other  buildings  owned  by  the  mother  and  family  of  the  defendant 
and  other  buildings  which  he  had  assisted  in  erecting  or  was  interested  in 
were  destroyed  in  a  similar  manner,  with  an  incomplete  statement  as  to  what 
had  happened  within  less  than  a  year  before  the  fire,  which  he  refrained 
from  finishing  after  an  objection  was  taken  but  overruled  by  the  court, 
constitutes  prejudicial  error,  since  the  jury,  After  the  court  overruled 
the  objection,  may  have  understood  that  the  district  attorney  was  speak- 
ing within  proper  limits  and  may  have  inferred  that  they  were  dealing 
with  an  old  offender. 
People  V.  Smith,  37  App.  Div.  280,  reversed. 

(Argued  February  28,  1900;  decided  April  17.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  11,  1899,  affirming  a  judgment  of  the  Monroe 
County  Court  convicting  the  defendant  of  the  crime  of  arson 
in  the  firet  degree,  and  an  order  denying  a  motion  for  a  new 
trial. 

The  defendant  was  jointly  indicted  with  his  father,  James 
Smith.  The  indictment  contained  two  counts.  The  first 
count  charged  arson  in  the  first  degree,  in  that  the  defendant 
and  James  Smith  did  on  the  6th  day  of  December,  1894,  in 
the  town  of  Greece,  Monroe  county,  unlawfully  set  on  fire 
and  burn  in  the  night  time  the  building  and  hotel  commonly 
known  as  the  Half  W^  House  of  Frances  M.  Smith,  the 
same  being  a  dwelling  house  where  at  the  time  there  was  no 
human  being,  and  six  other  buildings  of  the  said  Frances  M. 
Smith,  the  first  adjoining  the  Half  Way  House  and  the  second 
adjoining  the  first,  and  the  third  the  second,  and  so  on,  also 
four  other  adjoining  buildings  belonging  to  other  persons. 
Only  one  act  of  arson  was  charged.  The  second  count  charged 
arson  in  the  third  degree  by  charging  the  defendant  and  James 
Smith  with  unlawfully  and  feloniously  setting  on  fire  and 
burning  the  same  buildings  of  Frances  M.  Smith  at  the  place 
and  on  ithe  date  above  named,  except  the  charge  that  it  was  in 
the  night  time  was  omitted,  and  the  charge  added  that  the 
buildings  were  insured,  the  intent  being  to  prejudice  the  insur- 
ers thereof. 

66 


522  People  v.  Smith.  [April, 

Points  of  counsel.  [Vol.  162. 

P.  Chamberlain  for  appellant.  The  defendant's  demurrer 
to  the  indictment  should  have  been  sustained.  (Penal  Code, 
§§  487,  488 ;  Woodford  v.  People,  62  N.  Y.  117 ;  PeopU  v. 
Wright,  9  Wend.  193  ;  People  v.  Taylor,  3  Den.  98 ;  Reed 
V.  People,  1  Park.  Cr.  Kep.  481 ;  People  v.  Upton,  38  Han, 
107 ;  People  v.  O'DonneU,  46  Hun,  358 ;  People  v.  Tower, 
135  N.  Y.  457.)  The  court  erred  in  overruling  the  defend- 
ant's challenge  for  implied  bias  of  Andrew  H.  Brown  and 
Henry  P.  Todd,  thereby  compelling  the  defendant  to  exhaust 
two  of  his  peremptory  challenges.  {People  v.  WUmarth,  156 
N.  Y.  566 ;  Ilalstead  v.  M.  Py.  Co.,  32  N.  Y.  S.  E.  109.) 
The  opening  of  the  district  attorney  to  the  jury  was  improper, 
and  the  defendant's  objection  should  have  then  and  there  been 
sustained  and  the  counsel  corrected  by  the  court,  {ffalpem 
V.  ]V.  K  B.  B.  Co.,  16  App.  Div.  90 ;  Chapman  v.  K  By. 
Co.,  55  JSr.  Y.  579 ;  McKen/na  v.  PeopU,  81  N.  Y.  360.) 
The  court  committed  numerous  errors  in  the  reception  of 
incompetent  evidence  prejudicial  to  the  defendant.  {People 
V.  Corey,  157  N.  Y.  332;  148  N.  Y.  476;  Lambert  v. 
People,  6  Abb.  [N.  C]  181 ;  PeopU  v.  Altm/inr,  147  N. 
Y.  473 ;  StoTce9  v.  PeopU,  53  K  Y.  164 ;  PeopU  v.  Wood, 
126  K  Y.  249;  PeopU  v.  Strait,  154  K  Y.  165;  1 
Greenl.  on  Ev.  Ill;  3  Greenl.  on  Ev.  94;  PeopU  v. 
McQxLode,  110  N.  Y.  284;  PeopU  v.  Kief,  126' N.  Y.  661.) 
The  court  erred  in  refusing  to  grant  defendant's  motion  to 
strike  out  the  testimony  of  the  witnesses  Bidwell,  La  Violette 
and  La  Flam  me,  and  all  the  testimony  relating  to  conversa- 
tions and  transactions  had  with  James  Smith,  Frances  M. 
Smith  and  Emma  Smith,  not  in  the  presence  of  the  defend- 
ant. {Clarh  V.  Dillon,  97  K  Y.  370 ;  PeopU  v.  Stark,  59 
Hun,  55.)  The  motion  to  direct  a  verdict  of  acquittal  at  the 
close  of  the  People's  case  should  have  been  granted  and  the 
exception  to  the  court's  refusal  is  well  taken.  {Stokes  v.  Peo- 
pU, 53  K  Y.  183 ;  PeopU  v.  Williams,  29  Hun,  520 ; 
PeopU  V.  Thompson,  21  Wkly.  Dig.  345 ;  PeopU  v.  Ya/n 
Ilouter,  38  Hun,  168;  Shepherd  v.  PeopU,  19  K  Y.  537; 
Best  on  Presumptions,  §  210 ;  PeopU  v.  Kelly,  37  Hun,  160 ; 
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People  V.  Humphrey^  7  Johns.  314 ;  People  v.  Bennett^  49 
N.  T.  137;  People  v.  Owens,  148  N.  Y.  648.)  There  was  a 
fatal  variance  between  the  proofs  and  the  allegations  of  the 
indictment.  {People  v.  Dumar,  106  N.  Y.  502.)  It  was 
error  for  the  court  to  permit  the  district  attorney,  upon  cross- 
examination,  to  go  into  the  relations  of  the  defendant  with 
one  Barbara  Euff.  {People  v.  Co-rey,  148  N.  Y.  476 ;  Hutch- 
ins  V.  Hutchins^  98  N.  Y.  56 ;  Jackson  y^Osiofvi,  2  Wend. 
555 ;  People  v.  Gay^  7  N.  Y.  378 ;  People  v.  Fitzgerald,  156 
N.  Y.  253.)  The  verdict  of  the  jury  was  against  the  evidence, 
and  defendant's  motion  for  a  new  trial  upon  the  minutes 
should  have  been  granted.     {Clark  v.  DiUon,  97  N.  Y.  370.) 

S,  J.  Warren  for  respondent.  The  indictment  is  not  bad 
for  duplicity,  and  the  defendant's  demurrer  was  properly 
denied.  (  Woodford  v.  PecpU,  62  N.  Y.  117 ;  Tayl(^  v. 
PeopU,  12  Hun,  217;  Code  Crim.  Pro.  §§285,  684;  PeopU 
V.  Shorter,  2  N.  Y.  193  ;  1  Colby  Crim.  Law,  267,  268 ;  Pea- 
pie  V.  Btcddensieck^  103  N.  Y.  496  ;  People  v.  Bimick,  107 
K  Y.  29 ;  People  v.  Clements,  107  N.  Y.  210 ;  People  v. 
Weldon,  111  K  Y.  575 ;  People  v.  WUlett,  102  N.  Y.  253.) 
There  was  no  error  in  the  court  overruling  the  defendant's 
challenge  for  implied  bias  of  Andrew  H.  Brown  and  Henry 
P.  Todd.  {People  v.  Wilmarth,  156  K  Y.  569.)  The 
remarks  of  the  district  attorney  in  his  opening  were  proper. 
{People  V.  Greenwall,  108  K".  Y.  296 ;  People  v.  Shea,  147 
N.  Y.  79 ;  People  v.  McKane,  143  K  Y.  455 ;  PeopU  v. 
Murphy,  135  N.  Y.  450 ;  Hope  v.  PeopU,  83  N.  Y.  418 ; 
PeopU  V.  Peckens,  153  N.  Y.  676 ;  PeopU  v.  McLaughlin^ 
150  N.  Y.  365;  PeopU  v.  Van  Tassel,  156  K  Y.  561; 
PeopU  V.  Pkbce,  157  N.  Y.  598.)  No  error  was  made 
by  the  court  in  the  reception  of  evidence.  {PeopU  v. 
McQuade,  110  K  Y.  284;  PeopU  v.  Murphy,  3  N.  Y. 
Cr.  Eep.  338  ;  PeopU  v.  Kief,  126  K  Y.  661.)  The  refusal 
of  the  court  to  grant  defendant's  motion  to  strike  out 
the  testimony  of  the  witnesses  Bidwell,  La  Yiolette  and  La 
Flamme,  and  all  the  testimony  relating  to  conversations  and 
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transactions  had  with  James  Smith,  Frances  M.  Smith  and 
Emma  Smith,  not  in  the  presence  of  defendant,  was  proper. 
{People  V.  McKane,  143  N.  Y.  455 ;  People  v.  WicJc^,  154 
N.  Y.  766 ;  11  App.  Div.  539;  PeopU  v.  Peckens,  153  N. 
Y.  576;  PeopU  v.  Willis,  54  N.  Y.  Supp.  129.)  There  was 
no  variance  between  the  proofs  and  tlie  allegations  in  the 
indictment.  (  Woodford  v.  People,  62  N.  Y.  117.)  The  dis- 
trict attorney  was  properly  allowed  upon  cross-examination  to 
go  into  the  relations  of  the  defendant  with  Barbara  Ruflf. 
{People  V.  Eckert,  2  N.  Y.  Cr.  Rep.  470 ;  People  v.  Irving, 
95  N.  Y.  541 ;  Ryan  v.  PeopU,  79  N.  Y.  594 ;  PeopU  v. 
NoelJcs,  94  N.  Y.  143 ;  People  v.  Tice,  131  N.  Y.  651 ;  Peo- 
pU  V.  Webster,  139  N.  Y.  73 ;  PeopU  v.  Dorthy,  156  N.  Y. 
237.) 

Landon,  J.  1.  In  view  of  the  lack  of  unanimity  in  the 
affirmance  by  the  Appellate  Division  of  the  judgment  of  con- 
viction, we  have  examined  the  record  to  ascertain  as  a  ques- 
tion of  law  whether  there  is  evidence  tending  to  support  the 
verdict.  The  single  question  in  this  part  of  our  investigation 
is  whether  there  is  evidence  tending  to  support  the  finding 
that  the  fire  was  of  incendiary  origin. 

The  fire  broke  out  about  two  o'clock  in  the  morning  of 
December  6th,  1894,  in  the  Half  Way  House,  a  building 
belonging  to  Mrs.  Frances  M.  Smith,  situate  on  the  Boulevard 
in  the  town  of  Greece,  Monroe  county.  The  building  was 
occupied  by  James  Smith,  the  father  of  the  defendant,  as  a 
hotel,  but  at  the  time  of  the  fire  the  business  done  in  the 
building  was  very  slight,  and  had  practically  ceased.  The 
defendant  spent  the  night  of  the  fire  at  the  house  of  his  sister, 
Emma  Smith,  on  Meigs  street  in  the  city  of  Rochester,  about 
three  miles  away  from  the  Half  Way  House.  James  Smith 
and  his  servant,  Thomas  Bidwell,  and  a  carpenter  named 
La  Flamme  in  his  employ,  sat  around  a  small  stove  in  the  bar- 
room during  the  evening  before  the  fire  and  until  about  mid- 
night, when  they  together  left  the  building,  and  all  of  them 
went  to  the  Electric  Cottage,  so  called,  directly  across  the 
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street,  where  the  senior  Smith  and  his  wife,  Frances  M.  Smith, 
the  mother  of  the  defendant,  resided.  Two  hours  later  tiie 
senior  Smith  gave  the  alarm  of  tire.  lie  was  then  in  the 
street,  clothed  in  his  usual  manner.  The  fire  appeared  to  be 
in  a  bedroom  in  the  second  story.  There  is  no  direct  evidence 
of  any  combustible  materials  there,  or  showing  how  the  tire 
originated.  The  jury  seem,  in  view  of  the  circumstances,  to 
have  inferred  that  the  senior  Smith  went  in  there  and  kindled 
it,  and  then  gave  the  alarm.  The  fire  extended  and  consumed 
eleven  buildings.  Seven  of  these  buildings  belonged  to  Mrs. 
Smith,  the  mother  of  the  defendant.  They  were  insured  in 
various  companies.  There  is  evidence  that  the  buildings,  or 
some  of  them,  were  constructed  by  the  defendant  and  his  father 
of  cheap  materials  and  by  low-priced  labor,  and  that  the  insur- 
ance companies  settled  the  losses  for  less  than  the  face  of  the 
policies,  but  no  other  evidence  that  they  were  insured  for 
more  than  their  value.  The  contents  of  the  Half  Way  House 
and  the  store  adjoining  were  also  insured.  Evidence  was  given 
tending  to  show  that  shortly  before  the  fire  the  defendant, 
his  father  and  mother  removed  from  these  buildings  most  of 
their  contents,  and  that  after  the  fire  they  with  their  sister 
co-operated  in  making  proofs  of  loss  in  the  name  of  defend- 
ant's mother  in  which  these  removed  articles,  and  some  others 
that  were  never  in  the  buildings,  were  inserted  as  destroyed. 
There  was  also  evidence  to  the  effect  that  the  defendant  and 
his  father  in  conversing  with  each  other  made  some  remarks 
susceptible  of  a  construction  that  a  fire  would  occur,  and  after 
the  fire  that  the  defendant  made  some  remarks  indicating  a 
desire  to  suppress  information,  about  the  fire.  The  theory  of 
the  People  was  that  the  defendant,  his  father,  mother  and  sis- 
ter Emma,  before  the  fire,  entered  into  a  conspiracy  to  burn 
the  Half  Way  House  and  store  and  defraud  the  insurance 
companies  afterwards,  and  that  the  Half  Way  House  was  set 
on  fire  in  pursuance  of  this  conspiracy.  Of  course,  the  fire 
might  have  been  accidental,  or  the  work  of  some  unknown 
incendiary,  and  the  conspiracy  to  defraud  the  insurance  com- 
panies, if  such  there  was,   have  been  formed  after  the  fire, 
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But  we  cannot  say  that  there  was  no  evidence  tending  to  sup- 
port the  finding  that  the  fire  was  of  incendiary  origin.  The 
evidence  also  tends  to  show  that  the  defendant,  although 
absent  at  its  origin,  aided  and  abetted,  counseled  and  induced 
his  father  to  commit  the  act,  and  thus  to  convict  the  defend- 
ant as  a  principal.  (Penal  Code,  section  29.)  The  competency 
of  some  of  this  evidence  is  challenged. 

2.  A  Miss  La  Violette  was  the  principal  witness  on  the  part 
of  the  People  to  prove  the  incriminating  i^emarks  of  the  defend- 
ant and  his  father,  the  removal  by  the  defendant,  his  father 
and  mother  of  the  personal  property  from  the  Half  Way 
House  before  the  fire,  their  co-operation  with  each  other  and 
his  sister  in  making  the  proofs  of  loss  after  the  fire,  and  the 
inclusion  in  the  proofs  of  loss  of  the  removed  articles  and 
others  not  destroyed.  Her  history  of  herself  and  of  her  rela- 
tions with  the  Smiths  tended  to  impair  her  credibility. 

The  People  placed  the  proofs  of  loss  of  the  personal  prop- 
3rty  in  the  Half  Way  House  and  store  in  evidence  and  then 
called  Miss  La  Violette.  She  testified  that  some  of  the  articles 
nentioned  therein  were  removed  from  the  house  before  the 
fire  and  taken  to  the  house  of  Emma  Smith  in  Meigs  street, 
Rochester,  and  others  to  the  Electric  Cottage,  a  house  occu- 
pied by  the  Smiths  on  the  opposite  side  of  the  street  from  the 
Half  Way  House,  and  she  specified  the  articles.  In  doing 
this  she  responded  mainly  to  questions  asked  by  the  district 
attorney  as  he  read  from  the  proofs  of  loss,  one  article  after 
another  named  therein.  She  then  testified  that  some  time 
after  the  fire  she  went  with  Officers  Muir  and  Hawley  down 
to  the  Electric  Cottage  and  saw  the  articles,  and  she  there 
pointed  out  and  identified  in  the  presence  of  the  oflicers  some 
of  the  property  that  had  been  in  the  Half  Way  House  and 
store.  She  also  testified  that  she  went  with  them  to  the  house 
on  Meigs  street,  and  that  some  of  the  articles  named  in  the 
proofs  of  loss  were  there,  but  she  did  not  testify  that  she 
pointed  out  any  of  the  articles  to  the  oflicers. 

The  People  then  called  Officer  Muir,  who  testified  that  he 
went  with  Miss  La  Violette  to  tlie  Smith  house,  on  Meigs 


1900.]  People  v.  Smith.  527 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Landon,  J. 

street,  and  that  she  there  pointed  ont  to  hirn  many  articles, 
of  which  he  produced  the  list,  and  the  defendant's  objection 
to  its  competency  being  overruled  and  the  defendant  except- 
ing, he  further  testified  that  she  identified  all  the  property 
with  the  exception  of  some  books  as  coming  from  the  Boule- 
vard, that  is,  from  the  Half  Way  House  and  store.  In  like 
manner,  under  like  objection  and  exception,  the  oflBcer  testi- 
fied that  Miss  La  Violette,  on  the  same  day,  pointed  out  to 
him  at  the  Boulevard  several  articles  of  the  like  kind  named 
in  the  proofs  of  loss. 

It  was  competent  for  the  oflScer  to  enumerate  the  articles 
he  saw  at  the  house  in  Meigs  street  and  down  at  the  Boule- 
vard, and  to  describe  them.  Such  evidence  might  assist  the 
jury  in  identifying  the  articles  with  those  set  forth  in  the 
proofs  of  loss.  But  it  was  not  competent  for  him  to  testify 
that  Miss  La  Violette  identified  the  articles,  or  pointed  them 
out  to  him,  as  the  same  mentioned  in  the  proofs  of  loss.  In 
effect,  his  testimony  was  that  she  told  him  the  same  story  out 
of  court  that  she  had  testified  to  in  court.  Officer  Muir's  tes- 
timony as  to  her  acts  and  declarations  was  not  competent  to 
support  her  testimony  as  to  the  identity  of  the  articles  with 
those  in  the  proofs  of  loss ;  but  when  adroitly  adduced  under 
the  sanction  of  the  court  it  might  seem  to  the  jury  to  be  a 
conclusive  corroboration,  and  they  might  believe,  as  they  prob- 
ably did,  that,  as  she  was  thus  corroborated  in  this  particular, 
she  probably  told  the  truth  in  other  important  particulars  as 
to  which  she  was  contradicted  or  her  truthfulness  challenged. 

3.  Miss  La  Violette  was  also  permitted,  over  the  defend- 
ant's objection  and  exception,  to  testify  to  the  acts  and  decla- 
rations of  Mrs.  Frances  M.  Smith,  the  mother  of  the  defend- 
ant, in  his  absence,  on  the  day  before  the  fire,  tending  to 
show,  in  connection  with  the  subsequent  fire,  her  rem6val  of 
some  articles  from  the  Half  Way  House  in  anticipation  of  the 
fire.  In  overruling  the  defendant's  objection  the  trial  court 
said :  "  Received,  because  I  suppose  the  evidence  will  follow 
up  the  same  line  it  did  in  the  other  case  (meaning  the  trial 
before  the  same  court  of  the  defendant's  father  upon  the  same 


528  People  v.  Smith.  [A^pril, 


Opinion  of  the  Court,  per  Landon,  J.  [Vol.  162, 

indictment,  upon  which  he  was  convicted,  which  trial  and 
conviction  were  sufficiently  alhided  to  upon  this  trial  to 
enable  the  jury  to  understand  the  reference  made  by  the 
court),  and  there  is  no  doubt  in  my  mind  but  there  was  evi- 
dence to  go  to  the  jury  on  the  question  of  conspiracy  between 
all  these  people." 

Thus  the  court  assumed,  for  the  purpose  of  receiving  the 
testimony,  the  existence  of  a  conspiracy,  not  upon  the  evidence 
adduced  in  this  case,  but  upon  evidence  alleged  by  the  court 
to  have  been  received  in  another  case,  which  was  quite  satis- 
factory to  the  mind  of  the  court.  What  the  evidence  was  in 
the  other  case  we  do  not  know ;  whether  the  same  was  after- 
wards given  in  this  case  we  do  not  know.  That  case  and 
the  evidence  of  a  conspiracy  in  it  were  irrelevant  and  incompe- 
tent here,  but,  nevertheless,  they  were  cast  into  the  scale  to 
the  prejudice  of  the  defendant,  enhanced  in  influence  by  the 
declarations  and  approval  of  the  court,  the  true  weight  and 
merit  of  which  the  jury  had  no  other  means  of  determining 
and  were  not  at  liberty  to  know.  {People  v.  Carey,  157  N. 
Y.  332.)  Moreover,  there  is  no  direct  evidence  that  the  lire 
was  of  incendiary  origin.  The  remarks  of  the  court,  assum- 
ing that  the  jury  knew  of  the  conviction  of  defendant's 
father,  tended  to  ease  their  minds  of  scruples  on  that  score. 

4.  Thomas  Bidwell  was  a  witness  for  the  People.  He 
lived  with  the  Smiths  at  the  time  of  the  lire.  He  was  about 
fifty  years  old,  was  a  cripple,  and,  before  accepting  the  pro- 
tection and  entering  the  service  of  the  Smiths,  he  had  lived 
and  wandered  with  the  gypsies.  After  the  fire  he  seemed  to 
have  fallen  under  the  influence  of  Miss  La  Violette,  and  he 
gave  important  testimony  a^  to  the  articles  mentioned  in  the 
proofs  of  loss  but  not  destroyed  by  the  fire.  He  testified, 
over  the  objection  and  exception  of  the  defendant,  that  the 
Smiths  promised  to  pay  him  ten  dollars  per  month,  but  never 
paid  him.  This  was  error.  Other  testimony  as  to  which  the 
defendant's  objection  to  its  irrelevancy  was,  perhaps,  properly 
overruled,  tended  to  disparage  the  methods  of  the  Smiths, 
and  thus  their  moral  character,  and  makes  it  clearer  that  this 
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testimony  of  Bidwell,  which  could  be  grouped  with  the  other, 
was  prejudicial  to  the  defendant. 

5.  The  defendant  requested  the  court  to  charge:  "That 
before  the  jury  can  convict  this  defendant  the  evidence  must 
be  so  strong  as  to  remove  every  other  hypothesis  than  that  of 
the  defendant's  guilt. 

"  By  the  court :  I  decline  to  charge  in  that  language. 

"  Exception. 

"  By  the  court :  I  charge  that  it  must  be  sufficient  to 
remove  every  reasonable  hypothesis.    Exception." 

The  request  was  not  technically  proper,  since  the  rule  is 
that  the  evidence  must,  to  a  moral  certainty,  or  beyond  a  rea- 
sonable doubt,  exclude  or  remove  every  other  hypothesis  than 
that  of  the  defendant's  guilt.  {Ruloff  v.  People,  18  N.  Y. 
194 ;  PeopU  v.  Fitzgerald,  156  N.  Y.  253.)  But  the  qualifi- 
cation  was  improper,  since  it  is  difficult  to  conceive  how  any 
hypothesis  of  the  defendant's  innocence  that  remains  reason- 
able under  the  evidence  can  be  removed  by  it.  The  hypothe- 
sis of  innocence  must  appear  by  the  evidence  to  be  unreason- 
able in  order  to  be  excluded  or  removed  by  the  evidence. 
Doubtless  the  learned  trial  judge  did  not  aptly  express  his 
own  meaning.  But  his  refusal  to  charge,  followed  by  such  a 
qualification,  was  confusing  to  the  mind.  The  jury  might 
have  understood  that  the  evidence  need  not  be  so  strong  as  to 
remove  to  a  moral  certainty  every  other  hypothesis  than  that 
of  the  defendant's  guilt  or  every  reasonable  hypothesis  of  his 
innocence. 

6.  In  opening  the  case  to  the  jury  the  district  attorney 
used  this  language  :  "  We  shall  show  you,  if  permitted,  that 
before  this  fire,  which  occurred  at  the  Boulevard,  in  which 
some  seven  buildings  owned  by  the  mother  and  family  of  this 
defendant  were  burned,  many  other  buildings  which  this 
defendant  had  assisted  in  erecting,  or  in  which  he  was  inter- 
ested, were  destroyed  in  a  similar  manner.  Within  less  than 
a  year  before  the  fire  on  the  Boulevard " 

Before  this  statement  was  completed  the  counsel  for  the 
defendant  raised  the  objection  that  it  was  improper.    This 
67 
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objection  was,  however,  overruled  by  the  court,  to  which  rul- 
ing an  exception  was  taken,  whereupon  the  prosecuting  attor- 
ney remarked  :  "  If  counsel  insists  upon  it,  I  will  not  go  into 
the  matter  at  this  time." 

The  statement  made  by  tlie  district  attorney  was  thus 
approved  by  the  court  and  raay  have  had  a  prejudicial  influ- 
ence with  the  jury.  If  the  district  attorney  had  the  right  to 
make  the  proof  he  proposed  he  did  not  make  it,  and  thus  may 
have  prejudiced  the  defendant  by  a  charge  he  could  not  or 
did  not  intend  to  support;  if  the  district  attorney  had  no 
right  to  make  the  proof  then  the  charge,  although  no  more 
harmful  to  the  defendant,  was  a  more  reprehensible  invasion 
of  his  rights.  In  this  case  the  defendant  did  not  by  his  own 
hand  burn  or  set  the  building  on  fire.  The  charge  is  that, 
although  three  miles  away  at  the  time,  his  father  did  it  in  the 
execution  of  a  conspiracy  with  defendant.  There  could  have 
been  no  innocent  conspiracy  to  do  such  an  act,  no  execution 
of  it  by  honest  inadvertence.  Res  ipsa  loquitur  as  to  the 
willfulness  of  such  an  act. 

The  second  count  of  the  indictment  charges  arson  in  the 
third  degree,  in  that  it  omits  to  charge,  as  the  first  count  does, 
that  it  was  committed  in  the  night  time,  and  charges  that  it 
was  committed  with  the  intent  to  prejudice  the  insurer 
thereof ;  the  manifest  oflSce  of  the  second  count  was  to  pre- 
pare the  way  to  use  the  evidence  under  it  to  secure  conviction 
upon  the  first  count.  To  admit  evidence  also  that  the  defend- 
ant had  committed  the  like  offense  before,  would  be  to  permit 
evidence  of  one  to  secure  conviction  of  another. 

This  case  is  unlike  the  cases  of  larcemy  by  trick  or  device, 
obtaining  money  under  false  pretenses,  receiving  stolen  prop- 
erty knowing  it  to  have  been  stolen,  passing  counterfeit 
money  knowing  it  to  be  such,  where  the  intent  is  determina- 
tive of  the  crime,  byt  often  remains  in  doubt  when  but  the 
single  transaction  charged  in  the  indictment  is  unfolded.  An 
honest  man  may  by  chance  be  confronted  by  all  the  accusing 
circumstances  and  yet  be  innocent.  If,  however,  it  should 
appear  that  a  person  thus  confronted  and  protesting  his  inno- 
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cence,  had  been  involved  in  the  like  circumstancee  npon  for- 
mer occasions,  confidence  in  his  honesty  would  probably  be 
replaced  by  a  conviction  of  his  rascality.  Many  cases  illns* 
trate  this  view,  and  show  when  such  evidence  is  admissible. 
{People  V.  Jefferey^  82  Hun,  409 ;  People  v.  Di/mick^  107  N. 
Y.  13 ;  People  v.  Everhardt,  104  N.  Y.  591 ;  People  v.  Alt- 
man,  147  N.  Y.  478  ;  Copper^nan  v.  People,  56  N.  Y.  691 ; 
Mayer  v.  People,  80  N.  Y.  364.)  They  have  no  application 
here. 

It  is  difficult  to  lay  down  an  inflexible  rule  applicable  to 
irrelevant  statements  by  the  public  prosecutor  to  the  prejudice 
of  the  defendant.  In  some  cases  it  is  manifest  they  do  no 
harm.  In  others,  where  the  case  depends  upon  a  mass  of 
ciroumstanoes,  many  of  which  are  contradicted,  others  equivo- 
cal except  as  light  is  reflected  upon  them  by  their  association, 
it  is  more  important  that  nothing  but  proven  and  relevant 
facts  shonld  be  brought  into  the  whole  field  of  observation 
from  which  the  jury  are  to  deduce  their  conclusion.  And  as 
the  field  enlarges  it  is  the  more  important  that  care  shonld 
be  taken  to  prevent  the  mingling  of  mere  statement  with 
fact.  Enough  has  already  been  said  to  show  that  the  case 
before  us  is  of  the  latter  kind.  If  the  court  had  sustained  the 
objection  of  the  defendant,  the  jury  would  have  been  instructed 
as  to  the  range  of  the  inquiry.  As  the  court  overruled  it, 
they  understood  the  district  attorney  to  be  speaking  within 
proper  limits,  and  they  might  have  inferred  that  they  were 
dealing  with  an  old  offender. 

The  judgment  shonld  be  reversed  and  a  new  trial  granted. 

Pabkeb,  Ch.  J.,  O'Brien,  Babtlett,  Martin  and  Vann, 
JJ.,  concur ;  Haight,  J.,  concurs  in  the  third  proposition  only 
expressed  in  the  opinion. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Charles  Flaherty,  Appellant. 

1.  Crime  —  Qualification  of  Trial  Juror  —  Preformed  Opinion 
—  Code  Crim.  Pro.  §  376.  The  testimony  of  a  juror  on  his  examination, 
that  he  has  formed  an  opinion  that  the  accused  is  guilty  from  the  fact 
that  he  was  removed  from  his  church  by  the  bishop,  and  that  he  would 
naturally  be  influenced  by  the  action  of  the  bishop,  constitutes  prima  facte 
a  disqualification,  which  must  be  removed  in  the  method  provided  by  sec- 
tion 376  of  the  Code  of  Criminal  Procedure,  by  his  declaration  on  oath 
"  that  he  believes  that  such  opinion  or  impression  will  not  influence  his  ver- 
dict, and  that  he  can  render  an  impartial  verdict  according  to  the  evidence." 

2.  Insufficient  Declaration  of  Juror.  A  juror's  declaration  on 
oath  that  he  could  render  a  fair  and  impartial  verdict  upon  the  evidence 
brought  out  on  the  trial,  does  not  remove  a  prima  facie  disqualification 
arising  from  his  testifying  that  he  has  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  where  he  does  not  declare  on  oath,  as  required  by 
the  statute,  "that  he  believes  that  such  opinion  or  impression  will  not 
influence  his  verdict." 

3.  Proving  Distinct  Offenses  under  Indictment  for  Rape  — 
Authorizing  Election  at  Close  of  Case  for  Prosecution.  Permit- 
ting the  prosecution  to  prove  seven  distinct  acts  of  intercourse  under  an 
indictment  charging  defendant  with  the  crime  of  sexual  intercourse  with 
a  female,  not  his  wife,  under  the  age  of  sixteen  years,  on  a  date  named, 
and  authorizing  it,  after  all  its  evidence  from  many  witnesses  has  been 
concluded,  to  elect  which  one  of  the  seven  crimes  attempted  to  be  proved 
should  be  treated  as  the  particular  crime  charged  in  the  indictment,  is 
such  a  violation  of  the  legal  rights  of  the  defendant  as  ^alls  for  the 
reversal  of  a  judgment  of  conviction. 

4.  Instruction  to  Jury  —  As  to  Matters  not  Sustained  by  Evi- 
dence. An  instruction  to  the  jury  permitting  them  seriously  to  weigh 
speculations  of  the  prosecution  as  to  the  alteration  of  a  document  by  the 
defendant  is  error  when  the  tendency  of  such  evidence  as  there  was  on  the 
subject  was,  not  only  to  establish  that  he  did  not  make  the  alteration,  but 
further  that  he  did  not  have  the  opportunity  to  make  it. 

5.  Evidence  —  When  Declarations  of  Reasons  for  Consent  and 
for  Silence  in  Case  op  Rape  are  Inadmissible.  Declarations  as  to  the 
reasons  for  consent  to  sexual  intercourse  and  for  silence,  made  many 
months  afterwards  by  a  female  under  sixteen  years  of  age.  on  whom  the 
crime  of  rape  was  alleged  to  have  been  committed,  are  not  admissible  for 
any  purpose  against  the  defendant;  and  they  arc  not  made  so  by  the  fact 
that  hearsay  declarations  by  her  as  to  the  name  of  the  guilty  person  may 
have  been  drawn  out  by  him  instead  of  by  the  prosecution* 

People  v.  Flaherty,  27  App.  Div.  585,  reversed. 

(Argued  March  7.  1900;  decided  April  20,  1900.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  6,  1898,  aflSrming  a  judgment  of  the  Court  of  Sessions 
of  Livingston  county  convicting  the  defendant  of  the  crime  of 
sexual  intercourse  with  a  female  not  his  wife  under  the  age 
of  sixteen  years. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Flaherty  appellant,  in  person.  The  court  erred  in 
overruling  the  challenge  of  defendant  to  Jurors  Henry  Ford 
and  George  H.  Snyder  for  actual  bias.  Defendant  used  his 
last  peremptory  challenge  to  exclude  Ford,  and  was  then 
obliged  to  accept  Snyder.  {Oreenfield  v.  People^  74  N.  Y. 
277 ;  People  v.  Wood,  131  N.  Y.  618 ;  PeopU  v.  Casey,  96 
N.  Y.  115 ;  Balbo  v.  People,  80  N.  Y.  484 ;  Cox  v.  People, 
80  N.  Y.  500 ;  People  v.  Cometti,  1  N.  Y.  Cr.  Rep.  303 ; 
P^eople  V.  Tyrrell,  3  N.  Y.  Cr.  Eep.  142 ;  People  v.  Bodine, 
1  Den.  308.)  The  court  erred  in  denying  defendant's  appli- 
cation at  the  opening  of  Marie  Sweeney's  evidence  as  to  acts 
of  intercourse,  to  inform  defendant  which  of  seven  acts 
detailed  in  the  opening  of  the  district  attorney  was  the  act 
charged  in  the  indictment.  {Read  v.  People,  86  N.  Y.  381 ; 
People  V.  O' Sullivan,  104  N.  Y.  481.)  The  court  erred  in 
not  striking  out  the  evidence  concerning  the  alteration  of 
the  baptismal  record  book  on  defendant's  motion  at  the  close 
of  the  People's  case,  on  the  ground  that  it  was  not  in  any  way 
shown  that  it  was  done  by  the  defendant,  or  through  his 
instigation.  {People  v.  Van  Zile,  9  N.  Y.  Cr.  Rep.  330 ; 
People  V.  McKeon,  10  N.  Y.  Cr.  Rep.  205  ;  People  v.  Gil- 
lette, 9  N.  Y.  Cr.  Rep.  193  ;  Frazer  v.  People,  54  Barb.  308  ; 
People  V.  Ledwon,  153  N.  Y.  18 ;  People  v.  Owens,  148  N. 
Y.  648  ;  People  v.  Plath,  100  N.  Y.  592 ;  Kenyon  v.  People, 
26  N.  Y:  209 ;  Armstrong  v.  People,  70  N.  Y.  43 ;  Boyce  v. 
People,  55  N.  Y.  644.)  It  was  error  to  permit  the  witness 
Jennie  Skillen,  under  exception,  to  state  the  reasons  Marie 
Sweeney  gave  her,  nine  months  after  the  intercourse,  for  hav- 
ing intercourse  with  the  defendant.    {People  v.  O'Sidlivan^ 
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104  N.  Y.  481 ;  Baceio  v.  People,  41  N.  Y.  265;  Biggins 
V.  People,  58  N.  Y.  377 ;  Young  v.  Johnson,  123  N.  Y.  234 ; 
People  V.  ClemonSy  37  Hun,  586.) 

WiUicmi  Ca/rter  for  respondent.  No  error  was  committed 
by  the  trial  court  in  overruling  the  challenges  interposed  to 
the  jurors  Henry  Ford  and  George  H.  Snyder.  {People  v. 
Cometti,  92  N.  Y.  85 ;  People  v.  Carpenter,  102  N.  Y.  238 ; 
People  V.  McGonegdL,  136  N.  Y.  62 ;  Code  Crim.  Pro.  §  376 ; 
People  V.  MarteU,  138  N.  Y.  595  ;  People  v.  McQuade,  110 
K.Y.  284;  People  v.  Wilmarth,.U&  H.  Y.  566.)  Proof 
of  the  several  acts  of  intercourse  was  not  repugnant  to  the 
rule,  that  one  crime  cannot  be  proved  in  order  to  establish 
another  independent  crime.  It  was  competent  for  the  People 
to  prove  any  and  all  the  acts  of  sexual  intercourse  prior  to 
the  sixteenth  birthday  of  the  prosecutrix.  If  proper  to  com- 
pel the  prosecution  to  elect  at  all,  the  power  of  the  court  in 
that  behalf  was  properly  exercised  in  point  of  time  at  the 
close  of  the  People's  case.  The  rulings  of  the  trial  court  in 
this  regard  did  not  prejudice  any  substantial  right  of  the 
defendant.  (Wharton's  Crim.  Ev.  §  35 ;  People  v.  (ySulr 
Kvan,  104  N.  Y.  481 ;  People  v.  Onmer,  12  App.  Div. 
464 ;  Begina  v.  Reardon,  4  F.  &  F.  76 ;  State  v.  MarJcins, 
95  Ind  464 ;  Com.  v.  Merriam,  14  Pick.  518 ;  Com.  v. 
Nichols,  114  Mass.  285 ;  Com.  v.  Bean,  137  Mass.  570 ; 
People  V.  Baker,  3  Hill,  159 ;  People  v.  Austin,  1  Park. 
Cr.  Rep.  154 ;  Nelson  v.  People,  23  N.  Y.  293.)  The  trial 
court  did  not  err  in  permitting  Jennie  Skillen  to  testify  to  the 
reasons  given  by  the  prosecutrix  to  her,  nine  months  after  the 
intercourse,  why  such  intercourse  occurred.  {Rouse  v. 
Whited,  25  N.  Y.  170;  PeopU  v.  Beach,  87  K  Y.  508; 
Grattan  v.  M.  L.  Ins.  Co.,  92  N.  Y.  274;  Plataiery.Platr 
ner,  78  N.  Y.  90.) 

Pabkeb,  Ch.  J.  By  the  judgment  under  review  Charles 
Flaherty  was  convicted  of  the  crime  of  an  act  of  sexual  inter- 
course with  a  female  not  his  wife  while  under  the  age  of  six- 
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teen  years.  His  contention  in  this  court  is  that  errors,  greatly 
prejudicial  to  him,  were  committed  in  the  progress  of  the 
trial,  and  the  result  of  our  investigation  of  the  record  has 
induced  the  conclusion  that  his  contention  is  well  founded. 
Some  of  the  errors  we  shall  now  point  out. 

In  the  first  place,  the  safeguards  that  the  statute  provides  for 
the  purpose  of  assuring  a  defendant  in  a  criminal  trial  a  fair 
and  impartial  jury  were  not  fully  observed.  While  the  law 
is  not  so  unreasonable  as  to  require  the  exclusion  from  the 
jury  box  of  all  persons  who  have  formed  an  opinion  touching 
the  guilt  or  innocence  of  the  defendant  on  trial,  it  neverthe- 
less treats  the  existence  of  such  an  opinion  as  establishing 
prima  facie  that  the  juror  is  disqualified,  and  the  statute 
(Code  Crim.  Pro.  §  376)  then  steps  in  and  provides  a  method 
by  which  ^^&  prima  facie  disqualification  may  be  overborne, 
i,  ^.,  the  juror  must  ^^  declare  on  oath,  that  he  believes  that 
such  opinion  or  impression  will  not  influence  his  verdict,  and 
that  he  can  render  an  impartial  verdict  according  to  the  evi- 
dence, and  the  court  is  satisfied,  that  he  does  not  entertain  such 
a  present  opinion  or  impression  as  would  influence  his  verdict." 
But,  as  we  have  recently  held  in  People  v.  Wilmarth  (156  N. 
Y.  566),  if  the  juror,  who  is  prima  facie  disqualified  by  his 
opinion,  fails  to  make  such  a  declaration  as  the  statute  pro- 
vides, his  acceptance  as  a  juror  by  the  trial  court  constitutes 
error  of  law,  which  may  be  reviewed  in  this  court  where  it 
appears  that  the  defendant  has  been  prejudiced  thereby. 

George  H.  Snyder,  a  man  of  considerable  intelligence,  was 
examined  as  to  his  qualifications  for  a  juror  after  the  defend- 
ant had  exhausted  his  peremptory  challenges,  and  in  answer 
to  inquiries  put  to  him,  said,  among  other  things  :  '^  I  formed 
my  opinion  as  to  the  guilt  or  innocence  of  Father  Flaherty 
from  the  fact  that  he  was  removed  from  his  church  by  the 
bishop.  He  was  guilty  perhaps  or  else  would  not  have 
done  what  they  did  do ;  that  is  one  reason.  There  might 
be  various  things  that  I  formed  my  opinion  on ;  that 
was  the  most  important.  *  *  *  This  opinion  I 
formed  I  have  been  satisfied  was   right    from  the  time  I 
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formed  it;  it  is  formed  largely  upon  the  action  of  the 
bishop,  as  I  understand  that.  I  don't  know  whether  the 
action  of  the  bishop  could  be  investigated  on  this  trial  or  not. 
*  *  *  The  action  of  the  bishop  proved  or  disproved,  I 
would  naturally  be  influenced  by  that  action.  *  *  *  Pos- 
sibly it  may  be  he  would  not  only  have  to  prove  he  was  not 
guilty,  but  prove  in  some  way  facts  aside  from  that  with 
regard  to  the  bishop  thinking  that  he  was  guilty."  His  exam- 
ination covers  several  pages  of  the  record,  but  that  whicli  we 
liave  quoted  is  sufficient  to  establish,  to  say  the  least,  that  the 
juror  had  such  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant  as  constituted  prima  facie  a  disqualification,  and  it 
became  necessary,  therefore,  to  call  for  the  "  belief "  of  the 
juror  upon  the  two  subjects  referred  to  in  the  part  of  the  sec- 
tion of  the  Code  that  we  have  quoted;  namely,  whether  the 
influence  or  impression  which  the  juror  had  would  influence 
his  verdict,  and  whether  he  could  render  an  impartial 
verdict  according  to  the  evidence.  But,  after  all  this  lengtliy 
examination  of  the  juror  had  ended,  no  such  question 
was  put  to  him  by  the  prosecuting  attorney  ;  instead  the 
court  at  once  decided  that  the  juror  was  qualified,  and, 
from  what  the  court  said  in  announcing  its  decision  of 
the  matter,  it  would  appear  that  the  court  was  under  the 
impression  that  some  time  during  the  examination  an  attempt 
had  been  made  to  bring  the  juror  within  the  provisions  of 
the  statute ;  perhaps,  indeed,  that  may  have  been  what  the 
district  attorney  had  in  mind  when  on  the  direct  examination 
of  the  juror  this  answer  from  him  was  obtained  :  "  Notwith- 
standing that  opinion  I  could  render  a  fair  and  impartial  ver- 
dict upon  the  evidence  as  it  shall  be  offered  in  this  case."  It 
will  be  observed  that  this  answer  is  not  at  all  in  compliance 
with  the  statute.  By  it  the  juror  did  not  declare  on  oath  that 
he  believed  that  such  opinion  or  impression  would  not  influ- 
ence his  verdict ;  hence  the  statute  was  not  satisfied  either  as 
to  form  or  substance.  In  overruling  the  challenge,  therefore, 
the  court  erred  to  the  prejudice  of  the  defendant,  who,  having 
exhausted  his  peremptory  challenges,  was  compelled  to  allow 
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Snyder  to  sit  as  a  juror,  although  in  addition  to  his  admitted 
opinion,  his  relations  were  so  friendly  with  one  Maurice 
Noonan,  witli  whom  the  prosecutrix  lived,  and  who  person- 
ally took  so  great  an  interest  and  so  far  exerted  himself  in  the 
prosecution  of  the  defendant,  as  to  render  it  especially  desir- 
able to  the  defendant  that  he  should  not  sit. 

The  juror  Hisnry  Ford  was  excluded  from  the  jury  box  by 
the  exercise  of  the  last  of  defendant's  peremptory  challenges. . 
Had  the  defendant  not  been  compelled  to  use  it  in  excluding 
Ford,  it  would  have  been  available  to  him  to  keep  Snyder  out 
of  the  jury  box;  but  he  was  compelled  to  use  it  because  the 
court  refused  to  sustain  his  challenge  to  Ford  on  the  ground 
of  actual  bias.  Ford  said  in  answer  to  defendant's  counsel : 
"  I  have  a  pretty  strong  opinion  now,  and  it  would  take  suflS- . 
cient  evidence,  of  course,  to  change  my  mind.  I  am  perfectly 
satisfied  with  my  present  opinion  as  correct.  In  hearing  all 
the  evidence  introduced  in  this  case  I  would  have  in  my  mind 
my  present  opinion  and  information  and  compare  them,  I  sup- 
pose, as  they  came  along,  with  what  I  understood  about  the 
matter.  *  *  *  I  have  a  definite,  settled  and  satisfactory 
opinion  whether  this  girl  is  telling  the  truth  or  not.  I  hold  the 
same  opinion  yet ;  I  have  not  had  anything  to  change  it  since." 
What  has  already  been  quoted  sufficiently  establishes  that  the 
juror  had  an  opinion  touching  the  guilt  or  innocence  of  the 
defendant.  I  pass  over  the  succeeding  pages  of  his  examination 
to  the  end  of  it,  where  may  be  found  the  one  question  during 
his  examinatioTi  which  was  apparently  intended  to  meet  the 
requirements  of  the  Code.  That  question  was  put  by  the  court 
and  was  as  follows :  "  Q.  Could  you,  in  this  case,  divest  your- 
self of  any  opinion  you  entertain  and  render  a  fair  and  impar- 
tial verdict  upon  the  evidence  brought  out  on  the  trial  here  ? 
A.  I  think  I  could.  Q.  Could  you  do  it?  A.  Yes,  sir. 
The  Court.  The  juror  is  qualified."  So  the  court  doubtless 
thought ;  but  he  was  not  legally  qualified,  because  the  ques- 
tion put  to  him  did  not  comply  with  the  terms  of  the  statute. 
The  court  did  not  ask  the  juror  whetlier  he  believed  that  the 
opinion  or  impression  that  he  had  would  not  influence  his  ver- 
68 
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diet.  Such  an  inquiry  the  statute  requires  in  terms,  and  for 
the  reasons  given  in  People  v.  Wilmarth  {mpra)y  which  we 
do  not  deem  it  necessary  to  again  present,  it  constitutes  a  most 
important  feature  of  the  statute's  provisions  and  its  omission 
leaves  tliG  prima  facie  disquaUfication  incident  to  an  existing 
opinion  in  full  effect.  It  was  error,  therefore,  for  the  court 
to  overrule  the  defendant's  challenge,  and  the  result  was  that 
he  was  obliged  to  use  his  last  peremptory  challenge  in  order 
to  exclude  Ford  from  the  jury  box. 

As  these  errors  call  for  a  reversal  of  the  judgment,  we  might 
not  consider  the  case  further  were  it  not  that  the  trial  was 
conducted  in  distinct  violation  of  the  rights  of  the  defendant 
in  most  important  respects,  and  as  the  same  course  was  pursued 
on  the  former  trial  to  a  certain  extent,  it  seems  to  be  our 
duty  to  guard  against  the  repetition  on  the  next  trial  of  some 
errors  most  damaging  in  effect,  which  the  defendant  has  had 
to  meet  on  the  previous  trials.  The  indictment  charges  the 
defendant  with  the  crime  of  an  act  of  sexual  intercourse  with  a 
female  not  his  wife  under  the  age  of  sixteen  yearsj  and  alleges 
in  due  form  that  the  act  constituting  the  crime  was  committed 
on  the  Ist  day  of  July,  1892.  The  complainant  says  that  the 
defendant  had  sexual  intercourse  with  her  on  seven  different 
occasions  prior  to  her  becoming  of  the  age  of  sixteen  years. 
Notwithstanding  the  fact  that  if  all  of  said  acts  were  commit- 
ted they  constituted  seven  distinct  crimes,  for  only  one  of  which 
defendant  was  or  could  have  been  charged  in  this  indictment, 
the  People  were  permitted  on  the  former  trial  to  prove  all  of 
these  acts  and  the  jury  authorized  to  find  the  defendant  guilty, 
provided  they  found  he  had  committed  any  one  of  them.  On 
the  trial,  which  is  the  subject  of  this  review,  the  court  refused 
to  follow  the  precedent  thus  set  for  it  in  one  respect  only  ;  it 
did  hold  finally  that  the  defendant  could  be  convicted  for  only 
one  offense,  but  tliat  decision  did  not  go  far  enough,  as  we 
shall  see,  nor  was  it  made  at  the  time  that  it  should  have  been. 
The  defendant  was  represented  by  skilled  counsel,  who, 
although  having  but  a  very  short  time  for  the  preparation  of 
the  case,  fully  appreciated  the  difficulties  that  had  unjustly 
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been  placed  upon  the  defendant  on  the  former  trial  to  defend 
against  seven  distinct  crimes  where  but  one  was  or  could  have 
been  charged,  and  so,  at  the  very  opening  of  the  trial,  by 
request  to  the  court,  and  also  to  the  district  attorney  in  open 
court,  by  direct  motion  made  and  objection  to  evidence  taken, 
the  counsel  presented  in  almost  every  way  conceivable  to  the 
court  that  the  defendant  was  charged  with  but  one  crime, 
could  be  tried  for  but  one,  and  was  entitled  to  know  at  the 
very  beginning  of  the  trial  whether  he  was  to  be  tried  for  a 
crime  committed  on  the  date  alleged  in  the  indictment,  and  if 
not,  then  that  the  People  should  state  the  date  of  the  crime 
which  it  was  purposed  to  prove  as  the  one  charged  in  the 
indictment.  But  the  district  attorney  protested  that  it  was 
his  right  to  prove  as  many  similar  crimes  as  he  could  and  to 
submit  any  one  he  chose  as  the  one  charged  in  the  indict- 
ment. The  court  sustained  the  position  of  the  district  attor- 
ney and  for  seven  days  the  taking  of  testimony  on  the  part 
of  the  People  proceeded,  during  the  course  of  which  twenty- 
one  witnesses  were  called  and  testified  to  various  outlying 
circumstances  offered  apparently  in  the  hope  that  they  might 
be  in  the  end  regarded  as  in  some  way  corroborating  the 
complainant  as  to  some  one  of  the  transactions  detailed  by 
her.  A  long,  skillful  and,  at  times,  effective  cross-examina- 
tion had  taken  place,  but  without  ady  knowledge  on  the  part 
of  the  cross-examiner  as  to  which  one  of  the  seven  acts 
about  which  the  complainant  testified  was  to  be  submitted 
to  the  jury  as  the  crime  charged  in  the  indictment.  The 
People  rested  and  then  the  court  offered  to  entertain  a 
motion  to  compel  the  People  to  elect  upon  which  one  of  the 
transactions  it  would  stand.  The  motion  was  made ;  direction 
to  the  People  given ;  selection  made ;  and  then  just  at  the 
*  very  moment  when  the  defendant  was  obliged  to  put  his  wit- 
nesses on  the  stand  in  support  of  his  defense  he  was  advised, 
and  for  the  first  time,  for  what  particular  crime  his  conviction 
was  to  be  asked  at  the  hands  of  the  jury.  The  statute  pro- 
vides that  an  indictment  must  contain  "  a  plain  and  concise 
statement  of  the  act  constituting  the  crime,  without  unneces- 
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sary  repetition  "  (Criminal  Code,  §  275) ;  "  must  charge  but 
one  crime  and  in  one  form,"  except  where  it  may  be  com- 
mitted by  different  means  (Criminal  Code,  §§  278,  279); 
and  this  court  said  in  People  v.  Dumar  (106  N.  Y.  502, 
509) :  "  The  indictment,  therefore,  must  charge  the  crime, 
and  it  must  also  state  the  act  constituting  the  crime.  The 
omission  of  either  of  these  things  would  necessarily  be 
fatal  to  the  indictment."  And,  again,  the  court,  in  assigning 
a  reason  for  tlie  legislative  requirement  that  the  particular  act 
constituting  the  crime  should  be  stated,  said  :  "  The  manifest 
intention  of  the  legislature  in  requiring  the  indictment  to 
state  the  act  constituting  the  crime  was,  among  other 
things,  that  the  accused  should  learn  from  it  what  he  was 
called  upon  to  defend."  In  the  Dumar  case,  as  in  others 
that  might  be  cited,  the  indictment  charged  the  crime  of  grand 
larceny  and  alleged  acts  constituting  the  crime  of  grand  lar- 
ceny, but  on. the  trial  the  People  attempted  to  prove  acts  con- 
stituting the  crime  of  grand  larceny  it  is  true,  but  they  were 
very  different  from  the  acts  alleged  in  the  indictment,  with 
the  result  that  in  this  court  the  judgment  of  conviction  was 
reversed. 

If  this  indictment  had  alleged  the  commission  of  the  seven 
different  acts  constituting  the  crime  of  rape  in  the  second 
degree  it  would  have  been  bad  for  duplicity  and,  of  course,  a 
defendant  cannot  be  convicted  for  a  crime  that  cannot  be 
alleged  in  an  indictment,  which  was  the  situation  at  the  time 
this  indictment  was  drawn  as  to  six  of  the  alleged  acts  con- 
stituting rape  in  the  second  degree.  And  yet,  as  we  have 
seen,  the  People  were  permitted  to  prove  these  seven  distinct 
acts  as  seven  distinct  crimes  charged  in  the  indictment,  for 
either  one  of  which  the  defendant  could  be  convicted  under 
the  indictment,  the  choice  of  selecting  the  one  upon  which 
the  jury  should  be  asked  to  find  a  verdict  of  guilty  being 
left  to  the  close  of  the  People's  case  and  could  well  have  been 
left,  according  to  the  view  of  the  district  attorney,  until  it 
became  time  to  present  the  case  to  the  jury.  In  other  words,  the 
effect  of  erroneously  alleging  a  crime  as  having  been  committed 
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on  a  particular  date  has,  if  this  view  be  correct,  great  advan- 
tages for  the  prosecution  over  that  of  alleging  things  truly  as 
the  law  contemplates ;  for  in  the  latter  case  even  the  district 
attorney  would  not  contend  that  he  could  offer  evidence  tend- 
ing to  prove  six  other  crimes  and  ask  for  the  conviction  for 
such  one  of  them  as  he  should  elect.     But  the  error  of  date 
in  the  indictment,  whether  the  result  of  mistake  or  intention, 
carries  with  it  no  such  power  to  the  prosecuting  officer.     The 
indictment  alleges  acts  constituting  but  one  crime,  and  while 
the  mistake  as  to  the  date  will  not  prevent.the  prosecution  from 
proving  the  crime  charged  in  the  indictment,  the  indictment 
will  be  deemed  to  cover  the  offense  attempted  to  be  proved 
nearest  in  point  of  time  to  the  date  in  the  indictment.     It  is 
not  difficult  to  understand  how  the  court  came  to  fall  into  error 
in  respect  to  the  matter  we  have  been  considering ;  for  to  the 
general  rule  that  a  defendant  in  a  criminal  action  cannot  have 
proved  against  him  the  commission  of  other  crimes  unless  he 
puts  his  character  in  issue,  there  is  an  apparent  exception 
where  the  charge  is  of  unlawful  sexual  intercourse.     Such 
evidence,  however*  is  not  admitted  for  the  purpose  of  prov- 
ing other  offenses  against  the  law,  but  solely  upon  the  view 
that  it  may  tend  to  corroborate  the  complainant's  account  of 
the  acts  alleged  in  the  indictment  as  constituting  the  crime. 
I  shall  only  stop  to  hint  at  the  reasons  upon  which  this  rule 
is  founded,  the  underlying  idea  being  that  it  is  probable  that 
parties  who  have,  prior  to  the  offense  charged,  indulged  in 
sexual  intercourse,  did  commit  the  specific  offense  charged ; 
that  the  adulterous  disposition  of  parties  both  before  and  at 
the  time  of  the  act  of  sexual  intercourse  in  controversy  is  a 
circumstance  which  may  be  received  in  corroboration  of  other 
evidence  upon  that  issue  ;  and  so  it  was  first  held  that  wit- 
nesses might  testify  to  acts  of  the  parties  indicating  illicit 
relations  as  corroborative  of  the  testimony  offered  to  prove 
the  particular  offense  charged  in  the  indictment. 

And  the  next  step  taken  is  described  in  People  v.  O^Sulr 
livan  (104  N.  Y.  481),  and  is  to  the  effect  that  if  such  evi- 
dence be  competent  from  disinterested  witnesses  who  may 
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have  observed  the  conduct  of  the  parties,  it  is  not  rendered 
incompetent  because  it  comes  from  the  complainant  herself. 
Speaking  of  such  testimony  from  the  complainant,  Judge 
Earl  said :  •'  It  is  not  as  valuable,  or  trustworthy,  or  import- 
ant, as  if  it  had  come  from  other  witnesses.  *  *  *  JJut 
whether  it  was  important  or  not  there  is  no  rule  which  con- 
demns it,  and  there  is  abundant  authority  to  justify  its 
reception." 

But  it  will  be  observed  that  while  evidence  of  this  character 
is  admissible,  it  is  so  for  the  purposes  of  corroboration  only. 
It  is  not  admissible  and  never  was  for  the  purpose  of  showing 
the  commission  of  separate  offenses  of  the  character  of  the  one 
charged  in  the  indictment  in  order  to  convict  the  defendant 
of  one  of  the  crimes  thus  proved.  The  receipt  of  evidence  of 
this  character  necessarily  presupposes  the  introduction  of  some 
evidence  at  least  tending  to  prove  the  crime  charged  in  the 
indictment,  for  until  evidence  tending  to  prove  the  crime 
charged  has  been  introduced,  there  is  nothing  to  corroborate, 
and,  therefore,  there  is  no  justification  for  the  introduction  of 
evidence  indicating  that  the  parties  had  sustained  similar  rela- 
tions to  each  other  on  prior  occasions,  upon  the  view  that  acts 
of  illicit  intercourse  are  not  apt  to  be  sporadic,  but  instead  are 
evidence  of  an  adulterous  disposition  in  the  parties,  and  are 
upon  opportunity  quite  likely  to  be  repeated.  We  do  not 
mean  to  say  that  a  trial  court  should  not,  under  any  circum- 
stances admit  corroborative  evidence  in  advance  of  evidence 
tending  to  prove  the  offense  charged,  but  there  was  no  excuse 
for  taking  that  course  in  this  case.  The  grievance  of  the 
defendant  herein  is  founded  upon  much  broader  lines  than  the 
mere  order  of  procedure,  and  is  that  the  court  sustained  the 
efforts  of  the  district  attorney  to  prevent  him  during  seven 
days  of  the  trial  from  finding  out  as  to  which  one  of  the  seven 
offenses  testified  to  by  the  complainant  he  was  indicted  for 
and  was  to  be  tried  for.  This  was  done  on  the  erroneous 
view  of  the  law  that  the  indictment  covered  not  simply  one 
offense,  but  each  and  every  one  of  seven  distinct  offenses 
down  to  such  time  as  the  district  attorney  should  be  pleased 
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to  elect,  or  tlie  court  should  compel  him  to  clioose,  one  offense 
for  presentation  to  the  jury,  at  which  moment  the  other  six 
offenses  would  cease  to  be  covered  by  the  indictment.  This  is 
a  view  for  which  we  have  been  unable  to  find  any  support 
either  in  principle  or  authority. 

Again  the  court  erred  in  charging  the  jury  touching  the 
alteration  of  the  baptismal  record.  Upon  that  subject  it  said, 
among  other  things,  "  On  the  other  hand,  the  people  claim  that 
there  was  opportunity  to  change  it,  and  that  the  defendant 
was  the  only  person  who  could  be  interested  in  the  change  of 
the  record,  and  they  ask  you  to  infer  from  that  that  he  is  the 
man  who  did  it.  *  *  *  If,  however,  you  do  come  to  the 
conclusion  that  he  did  it,  then  you  are  to  give  it  such  weight 
as  corroborating  testimony  as  you  deem  it  entitled  to."  Such 
evidence  as  there  was  on  the  subject  was  given  by  Mr.  Peck, 
Father  Hendricks  and  Bridget  King,  and  its  tendency  was 
not  only  to  establish  that  the  defendant  did  not  do  the  deed, 
but,  further,  that  he  did  not  have  the  opportunity.  And  yet, 
without  evidence  to  the  contrary,  and  in  the  face  of  evidence 
strongly  indicating  that  the  defendant  did  not  alter  the  record, 
the  jury  were  permitted  seriously  to  weigh  the  speculations  of 
the  prosecution  based  upon  the  defendant's  being  in  the 
presence  of  the  record  with  Father  Hendricks  and  Mr.  Peck, 
as  against  the  testimony  of  the  last-named  persons,  which 
included  a  statement  by  Mr.  Peck  that  he  took  a  copy  of  the 
record  then  and  there,  and  the  record  had  not  then  been 
changed. 

The  People  were  also  allowed  to  show  by  the  testimony  of 
Jennie  Skillen  the  reasons  given  by  the  complainant  nearly 
nine  months  after  the  first  act  of  sexual  intercourse  that  induced 
her  to  consent  and  persuaded  her  to  silence.  Those  reasons 
must  have  been  most  prejudicial  to  the  defendant  with  the  jury, 
and  yet  no  authority  can  be  found  for  their  admission.  The 
charge  of  rape  made  against  a  man,  if  promptly  made,  may  be 
received  in  evidence,  although  hearsay,  in  corroboration  of  the 
complainant's  story.  {People  v.  O^ Sullivan^  supra^  Rud  cases 
cited.)    But  declarations   made  months  afterwards  for  the 
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purpose  of  excusing  her  consent  to  the  act  are  not  admissible 
for  any  purpose.  And  it  is  not  seriously  contended  otherwise, 
the  claim  now  made  being  that  defendant's  counsel  in  cross- 
examining  the  witness  Skillen  opened  the  door  wide  enough 
to  let  in  this  hearsay  and  improper  testimony.  A  district 
attorney  should  not  be  looking  for  openings  through  which 
he  may  pass,  without  danger  to  his  case  on  appeal,  testimony 
not  favored  by  any  rule  of  evidence  in  the-  hope  that  he  may 
affect  defendant's  case  to  his  j)rejudice  by  considerations  that 
are  justly  abhorred  by  the  law  and  its  faithful  administrators. 
It  is  his  duty  to  seek  a  conviction  through  lawful  methods  and 
that  includes  legal  evidence  and  the  court  should  not  encour- 
age new  devices  that  aim  at  different  results.  Now  the  dis- 
trict attorney  having  brought  out  the  fact  that  the  accusation 
against  defendant  by  Marie  Sweeney  was  first  made  to  the 
Bkillen  family,  the  defendant  sought  to  show  on  cross  exami- 
nation that  Jennie  Skillen  had  first  suggested  the  name  of 
Father  Flaherty  to  Marie  Sweeney  as  the  author  of  her  mis- 
fortune. Counsel  said  :  *'  Didn't  you  say  to  her,  '  Wasn't  it 
Father  Flaherty  ? '  and  she  said '  yes  ? '  A.  No,  sir,  I  did  not.  Q. 
How  did  you  say  that  ?  A.  As  near  as  I  can  remember  I  asked 
her  who  she  had  been  with.  She  didn't  answer.  1  said,  *  Marie, 
you  know  and  I  know  you  have  been  with  some  one,  and  I  want 
you  to  tell  me  who  the  author  of  your  trouble  is.'  She  wouldn't 
tell  me.  Q.  I  only  ask  you  for  the  question  and  the  answer,  the 
time  when  the  name  of  Father  Flaherty  was  used ;  what  did  you 
say  and  what  did  she  say  ?  A.  I  said, '  Who  was  it  ? '  *  *  * 
She  then  said  it  was  Father  Flaherty.  Q.  And  that  was  the 
first  mention  she  made  of  the  name  of  Father  Flaherty  in  the 
matter?  A.  Yes,  sir."  This  was  all  of  the  cross-examination 
on  that  subject.  The  counsel  for  the  People  then  put  the 
question  which,  after  referring  to  the  statement  of  Marie 
Sweeney  that  Father  Flaherty  was  responsible  for  her  condi- 
tion, concluded  as  follows  :  "  Did  she  give  you  any  reason 
why  she  had  intercourse  with  him  ?  "  These  reasons  were  not 
competent  as  evidence  prior  to  the  cross-examination  of  the 
witness,  nor  were  they  made  either  necessary  or  competent  by 
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that  cross-examination.  This  was  not  a  case  where  a  part  of  a 
conversation  being  given,  the  rest  was  needed  in  order  to  pre- 
sent the  situation  fairly ;  nor  did  the  question  call  for  the  rest 
of  the  conversation,  but  instead  it  asked  for  the  reasons  only, 
and  they  were  not  competent  as  evidence  for  any  purpose ; 
nor  is  there  even  excuse  for  suggesting  that  they  were  made 
so  by  the  fact  that  the  hearsay  declarations  of  the  complainant 
as  to  the  name  of  the  person  responsible  for  her  condition  was 
perhaps  drawn  out  by  the  defendant  instead  of  the  People. 

The  judgment  of  conviction  should  be  reversed  and  new  trial 
ordered. 

O'Brien,  Babtlett,  Vann  and  Landon,  JJ.,  concur ; 
Haioht,  J.,  concurs  except  as  to  the  competency  of  jurors, 
and  Mar'hn,  J.,  in  result. 

Judgment  of  conviction  reversed,  etc. 


The  People  of  the  State  of  New  Yobk,  Respondent,  ^. 
Antonio  Fbbbabo,  Appellant. 

Appeal  —  Allowance  to  Counsel  in  Capital  Case — Code  op  Cr. 
Pro.  §  308.  An  allowance  of  compensation  to  counsel  for  services  ren- 
dered on  appeal  to  the  Court  of  Appeals,  in  pursuance  of  an  assignment 
in  a  capital  case,  is  proper,  although  the  sum  of  $500  has  been  allowed  by 
the  trial  court  for  services  rendered  at  the  trial,  as  section  808  of  the  Code 
of  Crimihal  Procedure,  limiting  such  compensation  to  that  amount,  applies 
to  the  trial  and  appellate  courts  separately  and  not  collectively. 

(Argued  April  28,  1900;  decided  May  1,  1900.) 

Motion  by  the  corporation  counsel,  in  behalf  of  the  comp- 
troller of  the  city  of  New  York,  to  amend  an  order  made  by 
the  Court  of  Appeals  on  February  26,  1900. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Whaien,  Corporation,  Coimsd  {George  Lcmdon  of 
counsel),  for  motion. 

Hugo  Hirah  opposed. 
69 
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Per  Curiam.  The  defendant  appealed  to  this  court  from 
a  judgment  of  death  pronounced  against  him  by  the  County 
Court  of  Kings  county,  and,  after  deciding  the  appeal,  we 
made  an  order  allowing  his  counsel  compensation  for  his  services 
in  prosecuting  said  appeal,  in  addition  to  the  sum  incurred  by 
him  for  disbursements.  The  comptroller  now  moves  to  amend 
the  order  by  striking  therefrom  the  amount  allowed  for  com- 
pensation, upon  the  ground  that  the  allowance  of  the  sum  of 
$500  to  counsel  by  the  trial  court  for  services  in  defending 
the  accused  at  the  trial  exhausted  the  amount  that  can  be 
allowed,  under  the  statute,  for  services  upon  both  the  trial  and 
the  appeal.     (Code  Cr.  Pro.  §  308.) 

We  have  repeatedly  held  that  said  section,  when  construed 
in  the  light  of  the  several  progressive  changes  made  by  the 
legislature,  means  that  the  limitation  imposed  by  the  words 
"  not  exceeding  the  sum  of  five  hundred  dollars  "  applies  to 
the  trial  court  and  to  the  appellate  court  separately,  and  not 
collectively.  (L.  1881,  ch.  442,  §  308 ;  L.  1893,  ch.  521,  §  1 ; 
L.  1895,  ch.  725,  §  1 ;  L.  1897,  ch.  427,  §  1 ;  People  v.  Baraney 
161  N.  Y.  475,  477.) 

The  motion  should  be  denied,  with  ten  dollars  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Baetlett,  Haioht,  Mabt 
TIN  and  Vann,  JJ.,  concur. 

Motion  denied. 
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f  166    128        Nathaniel  Niles,  Appellant,  v.  Martin  Mathusa  and  the 

162    546  Hinckel  Brewing  Company,  Respondents. 

169  «324  '  '  ^ 

1.  Liquor  Tax  Certificate  not  a  Chattel  —  Assignment  thereof 

NEED  NOT  BE   FiLED  AS  A  CHATTEL  MORTGAGE.      A  liqUOF  taZ  certificate 

issued  under  the  Liquor  Tax  Law  (L.  1896,  ch.  112)  is  personal  property, 
but  it  is  not  a  chattel  within  the  purview  of  the  Chattel  Mortgage  Act 
(1  R.  S.  [9th  ed.]  2013),  and  a  transfer  thereof  as  security  for  a  loan  is 
valid  as  against  a  subsequent  judgment  creditor  of  the  assignor,  although 
not  filed  as  a  chattel  mortgage. 

2.  Estoppel.  An  assignee  of  a  liquor  tax  certificate,  who  allows  it  to 
remain  in  the  hands  of  the  assignor.  Is  not  thereby  estopped  from  setting 
up  title  thereto  as  against  a  subsequent  judgment  creditor  of  the  assignor; 
and,  although  such  creditor  is  entitled  to  reach,  through  a  receiver  in  sup- 
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plementary  proceediDgs,  the  assignor's  interest  in  such  certificate,  sub- 
ject to  the  provisions  of  the  Liquor  Tax  Law,  he  stands  in  no  different  or 
better  position  than  if  he  were  a  subsequent  assignee  of  the  certificate  as 
security  for  his  debt. 
Mies  V.  Mathum,  20  App.  Div.  488,  affirmed. 

(Argued  March  28,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered  in 
favor  of  defendants  September  18,  1897,  upon  the  submission 
of  a  controversy  on  an  agreed  statement  of  facts  under  section 
1279  of  the  Code  of  Civil  Procedure. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  H,  Corey  and  Oeorge  E.  Morgan  for  appellant. 
The  liquor  tax  certificate  is  property,  the  assignment  of  which 
must  be  recorded  to  be  good  as  against  a  honafide  creditor. 
{People  v.  Durcmte^  19  App.  Div.  292  ;  Neligh  v.  Michenor^ 
3  Stock.  Ch.  542 ;  Story's  Eq.  Juris.  §  1021.)  The  assignee, 
by  allowing  the  certificate  to  remain  in  the  hands  of  the 
assignor,  and  by  clothing  him  with  the  apparent  ownership, 
is  estopped  from  now  setting  up  title  to  such  certificate. 
{McNeU  V.  r.  Nat  Bamk,  46  N.  Y.  325 ;  Moore  v.  M,  Nat. 
Bamk,  55  N.  Y.  41 ;  Matter  of  OilUspie,  15  Fed.  Kep.  734 ; 
Bispham's  Principles  of  Equity  [5th  ed.],  §§  168,  169;  1  Am. 
&  Eng.  Ency.  of  Law,  840  ;  Judson  v.  Cor  cor  an^  17  How. 
[U.  S.]  612  ;  SpoMh  V.  Hamilton,  1  Wall.  625 ;  Van  Buskirk 
V.  H.  Ins.  Co.^  14  Conn.  145 ;  Campbell  v.  Doaj,  l6  Vt.  558 ; 
2  Pomeroy  on  Equity,  §  698.) 

Robert  O.  Sckerer  and  J.  Mv/rray  Dovma  for  respondents. 
The  liquor  tax  certificate  was  assignable.  {People  ex  rd.  v. 
Lyw^an^  156  N.  Y.  410.)  The  certificate  is  a  chose  in  action. 
(NUes  V.  Mathusa,  20  App.  Div.  483 ;  Koehler  <&  Son  Co,  v. 
Flebbe,  21  App.  Div.  210 ;  Anchor  Brewing  Co,  v.  Bum^^  32 
App.  Div.  272 ;  Matter  ofJenney^  19  Misc.  Kep.  244.)  It  was  not 
necessary  to  file  the  assignment  of  the  certificate  in  the  county 
clerk's  oflSce.  {NUes  v.  Mathusa^  20  App.  Div.  483 ;  Koehler  cfe 
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Son  Co.  V.  Flebbe,  21  App.  Div.  210;  Matter  of  Jenn&y,  19 
Misc.  Rep.  244 ;  Thomas  v.  Schumacher^  17  App.  Div.  441 ; 
Code  Civ.  Pro.  §  3343;  L.  1896,  ch.  908,  §  2,  subd.  4; 
L.  1897,  ch.'  417,  §  21,  subd.  6 ;  3  Am.  &  Eng.  Ency.  of  Law, 
167,  235.)  The  assignment  to  the  defendant  Hinckel  Brew- 
ing Company  being  prior  in  point  of  time,  is  effectual  as 
against  the  plaintiff,  a  creditor  by  execution,  and  it  was  not 
necessary  for  the  defendant  brewing  company  to  give  any 
notice  to  subsequent  assignees  or  attaching  creditors.  {Cham- 
hers  V.  La/ncaster,  160  N.  Y.  348  ;  L.  1897,  ch.  418,  §  115  ; 
WiMiams  v.  In^ersoU^  89  N.  Y.  509 ;  Fortunato  v.  Patten^ 
147  N.  Y.  277;  Matter  of  Hone,  153  N.  Y.  522 ;  Torh  v. 
Con^de,  147  N.  Y.  486.) 

Baetlett,  J.  The  Hinckel  Brewing  Company  in  June, 
1896,  loaned  to  defendant  Mathusa  money  for  the  purpose  of 
purchasing  a  certificate  under  the  Liquor  Tax  Law  (Ch.  112, 
Laws  1896) ;  Mathusa  assigned  the  certificate  to  the  company 
as  security  for  the  loan,  the  same  to  remain  its  property  until 
payment. 

In  December,  1896,  the  plaintiff  recovered  a  judgment 
against  Mathusa,  and  issued  execution  thereon  which  was 
returned  unsatisfied. 

Proceedings  supplementary  to  the  execution  were  instituted 
and  a  receiver  duly  appointed. 

The  plaintiff  claims  that  the  liquor  tax  certificate  is  a  chat- 
tel, and  a  transfer  thereof  as  security  for  a  debt  is  only  valid 
as  against  creditors  when  it  is  filed  as  a  chattel  mortgage. 

It  is  also  argued  that  as  the  assignee  allowed  the  certificate 
to  remain  in  the  hands  of  the  assignor,  thus  clothing  him  with 
apparent  ownership,  he  is  estopped  from  setting  up  title  as 
against  plaintiff. 

The  question  whether  the  certificate  is  to  be  regarded  in 
law  as  a  chattel  is  now  presented  to  this  court  for  the  first 
time.  The  Appellate  Divisions  are  not  at  agreement  on  this 
subject.  In  People  v.  Durante  (19  App.  Div.  292)  the 
Appellate  Division,  first  department,  held  tlie  certificate  to  be 
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personal  property  within  the  definition  of  the  statute  that 
"  everything  except  real  property,  which  may  be  the  subject 
of  ownership,"  is  personal  property.  (Statutory  Construction 
Act,  Laws  1892,  ch.  677,  §  4.) 

From  this  it  was  argued  that  everything  which  may  be 
assigned  is  capable  of  being  mortgaged,  and,  consequently,  a 
chattel  mortgage  of  a  certificate  is  valid. 

In  KoehUr  c&  Son  Co.  v.  Flebbe  (21  App.  Div.  210)  and 
Anchor  Brewing  Co.  v.  Bums  (32  App.  Div.  272)  the  Appel- 
late Division,  second  department,  held  that  the  certificate  is  a 
chose  in  action  and  not  a  chattel. 

The  certificate  is  very  brief,  its  form  being  set  forth  in  the 
statute.  It  is  issued  by  the  special  deputy  commissioner  or 
the  county  treasurer,  and  is  merely  a  receipt  for  the  money 
paid,  by  the  person  named,  as  excise  tax  under  the  law  on  the 
business  of  trafficking  in  liquor  to  be  carried  on  in  a  certain 
place  for  a  definite  period. 

Beneath  the  date  and  signature  appear  these  printed  words : 
"  Severe  penalties  are  imposed  for  neglect  or  refusal  to  place 
and  keep  this  certificate  conspicuously  in  your  place  of 
business." 

The  rights  and  privileges  conferred  and  obligations  imposed 
by  this  certificate  are  to  be  found  in  the  statute  and  not  on 
the  face  of  the  instrument. 

The  certificate  differs  essentially  from  the  licenses  issued 
under  former  excise  laws ;  it  may  be  surrendered  and  the 
unearned  portion  of  the  tax  is  returned  ;  it  can  be  assigned, 
subject  to  the  limitations  of  the  statute,  and  if  the  holder  dies 
it  is  an  asset  in  the  hands  of  his  executor  or  administrator 
who  may  collect  the  rebate.  The  certificate  is  undoubtedly 
personal  property  under  accepted  definitions,  but  it  remains 
to  be  considered  whether  it  is  in  legal  contemplation  a  chattel, 
and,  consequently,  within  the  following  provision  of  the 
Revised  Statutes  relating  to  chattel  mortgages  :  "  Every  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage,  of 
goods  and  chattels  hereafter  made,  which  shall  not  be  accom- 
panied by  an  inamediate  delivery  and  be  followed  by  an  actual 
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and  continued  change  of  possession  *  *  *  shall  be  abso- 
lutely void  *  *  *  unless  the  mortgage,  or  a  true  copy 
thereof,  shall  be  ffled.  *  *  *  "  (Laws  1833,  ch.  279,  §  1 ; 
2c.  S.  [9th  ed.]  p.  2013.) 

The  Statutory  Construction  Law  (Ch.  677,  Laws  1892,  §  4) 
provides :  "  The  term  personal  property  includes  chattels, 
money,  things  in  action,  and  all  written  instruments  them- 
selves, as  distinguished  from  the  rights  or  interests  to  which 
they  relate,  by  which  any  right,  interest,  lien  or  incumbrance 
in,  to  or  upon  property,  or  any  debt  or  financial  obligation  is 
created,  acknowledged,  evidenced,  transferred,  discharged  or 
defeated,  wholly  or  in  part,  and  everything,  except  real  prop- 
erty, which  may  be  the  subject  of  ownership.  The  term 
chattels  includes  goods  and  chattels." 

The  Tax  Law  (Ch.  908^  Laws  1896,  §  2,  subd.  4)  provides : 
"  The  terms  ^  personal  estate,'  and  '  personal  property,'  as  used 
in  this  chapter,  include  chattels,  money,  things  in  action, 
debts  due  from  solvent  debtors,  whether  on  account,  con- 
tract, note,  bond  or  mortgage,"  etc. 

This  section  deals  with  other  details  not  necessary  to  quote 
and  includes  public  stocks,  stocks  in  moneyed  corporations, 
etc. 

Bouvier's  Law  Dictionary,  title  "chattel,"  states:  "Per- 
sonal chattels  are,  properly,  things  movable,  which  may  be 
carried  about  by  the  owner,  such  as  animals,  household  stuflF, 
money,  jewels,  corn,  garments  and  everything  else  that  can  be 
put  in  motion  and  transferred  from  one  place  to  another." 

The  definitions  quoted  above  are  exceedingly  elementary, 
but  the  contention  of  the  appellant  renders  it  necessary  to 
recall  them  as  they  are  a  complete  answer  to  his  argument. 

The  term  "personal  property"  is  comprehensive  and 
includes  chattels ;  the  term  "  chattel "  refers  to  things  that 
can  be  used,  handled,  transported,  as  horses,  carriages,  furni- 
ture, machinery,  tools  and  the  numberless  objects  to  be  seen 
about  us  in  every-day  life,  the  value  of  which  is  in  the  posses- 
sion of  the  thing  itself. 

The  drafter  of  the  Chattel  Mortgage  Act,  when  confining 
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its  operation  to  "  goods  and  chattels,"  had  the  clear  distinc- 
tion in  mind  which  has  always  existed  between  personal 
property  and  chattels. 

The  certificate,  the  nature  of  which  we  are  considering, 
has  no  attribute  of  a  chattel ;  the  holder  of  it  has  in  his  pos- 
session a  paper  writing  which  is  a  receipt  for  money  and  a 
license  to  traffi.c  in  liquors,  which  may  be  canceled  at  his 
pleasure,  assigned,  and  will  pass  to  his  legal  representatives  if 
he  dies. 

In  so  far  as  the  paper  is  a  receipt,  the  fact  appears  on  its 
face ;  to  ascertain  the  other  rights  of  the  holder  resort  must 
be  had  to  the  statute. 

If  a  thief  should  steal  this  certificate  it  would  be  waste 
paper  in  his  hands ;  if  he  should  make  off  with  a  horse  and 
escape  detection  he  would  realize  its  value. 

In  the  one  case  the  thief  would  be  in  possession  of  an  unas- 
signed  chose  in  action  and  in  the  otlier  of  a  chattel  which 
could  be  sold  for  its  full  value. 

The  liquor  tax  certificate  is  personal  property,  but  it  is  not 
a  chattel  within  the  purview  of  the  Chattel  Mortgage  Act. 

The  appellant's  further  point  is  that  as  the  assignee  allowed 
the  certificate  to  remain  in  the  hands  of  the  assignor,  thus 
clothing  him  with  apparent  ownership,  he  is  estopped  from 
setting  up  title  as  against  plaintiff. 

The  appellant  is  not  a  honafide  purchaser,  but  a  judgment 
creditor. 

There  is  no  proof  as  to  when  the  cause  of  action  arose  that 
is  represented  by  the  judgment,  nor  is  there  evidence  that  the 
plaintiff  parted  with  anything  of  value,  or  changed  his  situa- 
tion in  any  way  to  his  damage,  on  the  faith  of  Mathusa's 
apparent  ownership  of  the  certificate. 

The  brewing  company  received  its  assignment  of  the  cer- 
tificate about  six  months  before  the  plaintiff  recovered  his 
judgment.  The  plaintiff,  as  a  judgment  creditor,  is  entitled 
to  reach,  through  the  receiver  in  supplementary  proceedings, 
Mathusa's  interest  in  the  certificate,  subject  to  the  provisions 
of  the  Liquor  Tax  Law  and  nothing  more.     He  stands  in  no 
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different  or  better  position  than  if  he  were  a  subsequent 
assignee  of  the  certificate  as  security  for  his  debt. 

The  law  is  well  settled  in  this  state  that  as  between  different 
assignees  of  a  chose  in  action  by  express  assignment  from  the 
same  person,  the  one  prior  in  point  of  time  will  be  protected, 
although  he  has  given  no  notice  of  sach  assignment  to  either 
the  subsequent  assignee  or  the  debtor.  {Fortunato  v.  Patten^ 
147  N.  Y.  277,  283 ;  Fairbanks  v.  Sa/rgenU  \^\:  K  Y.  108  ; 
8.  G.y  117  K  Y.  320;  WiUiama  v.  IngersoU,  89  N.  Y.  508; 
Muir  V,  ScJienchy  3  Hill,  228.) 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Gray,  Martin,  Cullen  and  Werner,  JJ.,  concur ;  Parker, 
Ch.  J.,  not  voting ;  Vann,  J.,  absent. 

Judgment  affirmed. 


RoxA  Squier,   Eespondent,   v,   Hanover  Fire   Insurance 
Company  of  New  York,  Appellant. 

1.  Fire  Insurance— Oral  Contract  op  Local  Agents  to  Continue 
HiSK  AND  Renew  it  on  Credit.  Where  a  member  of  a  firm  of  local  fire 
insurance  agents,  authorized  to  countersign,  issue  and  renew  policies, 
agrees  orally  to  continue  an  existing  contract  of  insurance  and  issue  a 
renewal  or  policy  therefor,  the  insurer  is  bound  although  credit  was  given 
for  the  renewal  premium. 

2.  Witness  —  Credibility.  Where  the  insurer  and  its  agents  assume 
the  position  that  the  policy  in  suit  had  lapsed  before  the  loss  occurred, 
the  insured  may,  for  the  purpose  of  attacking  the  credibility  of  the  agents 
sworn  upon  the  trial,  ask  them  on  cross-examination  whether  they  have 
not  stated,  in  substance,  to  third  parties  that  they  thought  the  loss  would 
be  adjusted  and  paid  and  that  the  insured  would  not  lose  the  amount,  and, 
in  case  of  their  denial,  the  insured  may  show  that  they  had  made  such 
statements. 

Squier  "7.  Hanover  Firelm.  Oo.,  18  App.  Div.  675,  affirmed. 

(Argued  March  16,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  28,  1897,  affirming  a  judgment  in  favor  of  plain tiflE 
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entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  to  recover  upon  a  policy  of  fire 
insurance  alleged  to  have  been  renewed  by  a  verbal  contract 
between  the  plaintiffs  husband,  acting  as  her  agent,  and  one 
of  the  firm  of  Horton  Brothers,  the  agent  of  the  defendant, 
made  about  ten  days  before  the  expiration  of  said  policy,  the 
premium  to  be  paid  and  the  policy  called  for  within  thirty 
days  of  the  making  of  the  alleged  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Horace  McChiire  for  appellant.  Horton  Brothers  were  not 
authorized  to  make  verbal  contracts  of  insurance,  and  the 
alleged  contract,  if  made,  was  outside  the  scope  of  their 
authority.  (Shank  v.  O.  F,  Ins,  Go.^  4  App.  Div.  516 ; 
Moore  v.  H.  F.  Ins,  Co.,  141  N.  Y.  224 ;  Quinlan  v.  P,  W. 
Ins.  Go.^  133  N.  Y.  356 ;  O^Reilly  v.  Gcrp,  London  Assur,, 
101  N.  Y.  575.)  The  court  erred  in  allowing  evidence  of  the 
admissions  and  declarations  of  the  agent  after  the  tire  and 
after  the  alleged  executory  contract  was  made.  (Gillet  on 
Ev.  135,  §  90 ;  Greenl.  on  Ev.  [16th  ed.]  589 ;  V.  (&  M.  R. 
R.  V.  O'Brien,  119  U.  S.  99 ;  Idaho  F<yrwarding  Go.  v.  F. 
F.  Ins.  Go.,  17  L.  K.  A.  586 ;  Sherman  v.  D.,  L.  cfe  W.  R.  R. 
Go.,  106  N.  Y.  547;  McNeiU  v.  M.  S.  Ry.  Go.,  20  Misc. 
Kep.  426.)  The  agreement  testified  to  by  the  plaintiffs  hus- 
band was  the  agreement  of  Charles  Horton,  or  of  Horton 
Brothers,  and  not  the  agreement  of  the  defendant.  {Sargent 
V.  N.  F.  Ins.  Go.,  86  N.  Y.  626.) 

A.  G.  Wade  for  respondent.  The  agreement  of  the  agent 
to  renew  the  policy  by  issuing  a  new  one  on  the  expiration  of 
the  old  was  a  valid  agreement  and  binding  upon  the  defend- 
ant. {F.  B.  Ghurch  v.  B.  F.  Ins.  Go.,  19  N.  Y.  305 ;  EUis 
V.  A.  G.  F.  Ins.  Go.,  50  N.  Y.  402 ;  Van  Loan  v.  F.  M.  F. 
Ins.  Go.,  90  N.  Y.  280 ;  Post  v.  A.  Ins.  Go.,  43  Barb.  351 ; 
KeUy  v.  G.  Ins.  Go.,  10  Bosw.  82 ;  Van  Schoiek  v.  N.  F. 
Ins.  Go.,  68  K  Y.  434 ;  Ghurch  v.  L.  F.  F.  Ins.  Go.^  66  N. 
70 
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Y.  223 ;  Angell  v.  E.  F.  Ins.  Co.,  59  N.  Y.  171 ;  Reynolds 
V.  W.  F.  Im.  Co.,  8  App.  Div.  193 ;  Audubon  v.  E.  Ins.  Co., 
27  N.  Y.  216.)  The  term  of  credit  given  by  the  agent  to  the 
insured  in'  no  sense  impairs  the  validity  of  the  contract.  {F. 
B.  Church  V.  B.  F.  Ins.  Co.,  19  N.  Y.  305 ;  F  B.  Church 
V.  B.  F  Ins.  Co.,  18  Barb.  69 ;  Goit  v.  JH".  P.  Ins.  Co.,  25 
Barb.  189 ;  C  M.  Ins.  Co.  v.  U.  M.  Ins.  Co.,  19  How.  [U. 
S.]  318.) 

B ARTLETT,  J.  As  the  judgment  for  plaintiff  was  unanimously 
affirmed  by  the  Appellate  Division,  the  facts  are  conclusively 
settled  in  her  favor. 

The  Hanover  Fire  Insurance  Company  in  1893  was  repre- 
sented at  Jamestown,  N.  Y.,  by  its  agents,  Horton  Brothers, 
who  issued  a  policy  to  the  plaintiff,  dated  December  20th, 
1893,  insuring  certain  personal  property  for  the  term  of  one 
year.  The  property  was  destroyed  by  fire  on  the  29th  day  of 
December,  1894. 

The  plaintiff's  contention  is  that  the  policy  was  duly 
renewed  prior  to  its  expiration,  December  20th,  1894 ;  the 
defendant  insists  the  policy  expired  on  the  last-named  date. 

The  jury  have  necessarily  found  that  a  verbal  contract, 
renewing  the  policy  for  another  year,  was  made  between  the 
plaintiff's  husband,  acting  as  her  agent,  and  one  of  the  firm  of 
Horton  Brothers  about  ten  days  before  expiration  ;  that  plain- 
tiff was  to  pay  premium  in  not  more  than  thirty  days  and 
call  and  get  policy. 

The  learned  counsel  for  the  defendant  raises  his  first  ques- 
tion of  law,  based  on  this  finding  of  fact,  to  the  effect  that 
the  agents  of  the  company  had  no  authority  to  make  a  verbal 
contract  to  continue  a  risk  beyond  the  expiration  date. 

The  defendant  read  in  evidence  the  certificate  of  appoint- 
ment making  Horton  Brothers  its  agents  at  Jamestown,  and 
among  other  powers  therein  conferred  was  "  to  countersign, 
issue  and  renew  policies  of  insurance." 

The  oral  contract  is  the  ordinary  and  usual  agreement  which 
an  insurance  agent  makes  on  the  eve  of  a  policy  expiring  that 
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he  will  renew  it.  The  question  in  this  case  is  not  whether  the 
agent  can  enter  into  a  parol  contract  of  insurance  that  will 
bind  the  principal,  but  rather,  having  agreed  orally  to  con- 
tinue an  existing  contract  of  insurance  and  issue  a  renewal  or 
policy  therefor,  the  defendant  is  bound  thereby. 

This  court  considered  the  question  in  JEllis  v.  Albany  City 
Fire  Insurance  Co,  (50  N.  Y.  402)  and  held  the  parol  contract 
valid.  In  a  later  case  {Angell  v.  Hartford  Fire  Ins,  Co.,  59 
N.  Y.  171)  the  authority  cited  was  followed,  and  it  was  further 
held  that  the  payment  of  premium,  at  the  time  of  the  oral 
agreement,  is  not  necessary  to  make  the  contract  binding  on 
the  company;  if  a  credit  be  given  by  the  agent  it. is  equally 
obligatory.  {Trustees,  etc,,  v.  Brooklyn  Fire  Ins.  Co.,  19  N. 
Y.  305 ;  Audubon  v.  ExceUi&r  Ins,  Co,,  27  N.  Y.  216.) 

In  liuggles  v.  American  Central  Ins,  Co,  (114  N.  Y. 
415),  this  court,  in  the  Second  Division,  upheld  the  oral  agree- 
ment from  the  date  of  the  conversation.  (See,  also,  the  recent 
case  of  Hicks  v.  British  American  Ins,  Co,,  162  N.  Y.  284.) 

The  matter  of  parol  agreement  by  a  local  insurance  agent 
was  quite  recently  before  this  court  in  a  case  involving  the 
oral  promise  of  the  agent  made  with  the  transferee  of  the 
property  and  policy  to  go  where  the  latter  was  kept  by  a  third 
person  and  make  the  required  indorsement.  The  agent  failed 
to  keep  his  promise,  a  fire  occurred,  and  it  was  held  that  the 
transferee  could  recover  from  the  company  the  amount  of  the 
insurance  as  damages  for  the  breach  of  such  oral  agreement. 
{Manchester  v.  Guardiam,  Assurance  Co,,  151  N.  Y.  88.) 
The  line  of  cases  cited  was  there  approved. 

In  the  case  at  bar  it  follows  that  the  oral  agreement  of 
defendant's  agents  to  renew  plaintiff's  insurance  was  a  contract 
they  were  legally  competent  to  make,  and  the  recovery  thereon 
must  be  sustained. 

The  defendant  further  insists,  however,  that  there  was  legal 
error  in  allowing,  over  its  objection  and  exception,  certain 
questions  to  be  propounded  to  the  agents,  Horton  Brothers, 
on  cross-examination,  whereby  it  was  sought  .to  lay  the  founda- 
tion for  their  collateral  impeachment. 
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Charles  L.  Horton  was  asked  if  he  knew  Charles  H.  Wickes, 
a  real  estate  man  residing  in  Jamestown,  and  whether  he.  had 
a  talk  with  him  about  the  fire  a  week  or  ten  days  after  it 
occurred.  The  witness  stated  that  he  knew  Wickes,  but 
recalled  no  conversation.  This  question  was  then  put  to  him  : 
"  Q.  Did  he  ask  you,  referring  to  this  fire,  if  they  were  set- 
tling with  Squier's  people  for  their  loss,  or  that  in  substance, 
t^nd  did  you  reply  that  you  had  written  the  adjuster  and  you 
thought  when  he  got  here  the  loss  would  be  settled  and  paid, 
or  that  in  substance  ?    A.  I  did  not." 

PlaintiflE  placed  Wickes  on  the  stand,  wlio  stated  that  he 
knew  Horton  and  had  a  talk  with  him  about  the  fire.  This 
question  was  put  to  him :  "  Q.  And  did  you  ask  him  if  they, 
the  insurance  company,  were  settling  with  Squier's  people  for 
their  loss,  or  that  in  substance,  and  did  he  reply  that  he  had 
written  the  adjuster  and  he  thought  that  when  he  got  there 
the  loss  would  be  settled  and  paid,  or  that  in  substance? 
A.  He  did." 

Walter  B.  Horton,  the  other  member  of  the  firm  of  Horton 
Brothers,  when  under  cross-examination,  was  asked  this  ques- 
tion :  "  Q.  In  that  conversation  did  you  say  or  did  Mr.  Rich 
say  to  you  in  the  presence  of  Mr.  Wells,  '  It  is  a  hard  blow 
for  Mr.  Squier  or  Mrs.  Squier,'  and  ask  you  if  he  had  got  to 
lose  this  amount,  and  did  you  reply,  in  substance,  that  yon 
thought  not,  that  you  thought  you  could  get  it  for  liim  ? 
A.  What  you  said  I  didn't  say  at  all.  The  substance  is  differ- 
ent.    I  didn't  say  that  in  substance." 

Wells  was  placed  upon  the  stand,  and,  on  being  duly  ques- 
tioned, testified  that  Walter  B.  Horton  stated  to  him  substan- 
tially that  which  is  embodied  in  the  above  question. 

The  defendant's  counsel  objected  to  the  question  asked 
Charles  L.  Horton,  on  the  ground  that  it  was  incompetent, 
immaterial  and  "any  declaration  made  by  this  witness  that  an 
adjuster  would  come  or  pay  a  loss  if  the  company  was  not 
liable  for  a  loss  would  not  bind  the  company." 

The  same  objection,  in  substance,  was  interposed  to  the 
question  asked  Walter  B.  Horton, 
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It  is  very  clear,  from  the  form  of  these  objections,  that  the 
counsel  for  the  defendant  misapprehended  the  object  of  ask- 
ing these  questions.  The  oral  contract  had  been  proved  by 
plaintiflPs  counsel  when  the  case  was  with  him  and  he  now 
sought,  not  to  adduce  additional  evidence  as  to  the  making  of 
the  contract,  but  to  lay  the  foundation  for  proving  that  the 
agents  Iiad  in  conversations  subsequent  to  the  fire  made  state- 
ments as  to  facts  involved  within  the  issues  wholly  inconsist- 
ent with  the  position  assumed  by  them  in  defending  this 
action  and  as  witnesses  at  the  trial. 

The  rule  is  wejl  settled  that  a  witness  may  be  asked  on  his 
cross-examination,  with  a  view  to  his  credibility,  whether  he 
has  not  made  statements  touching  a  material  issue  in  the 
cause  at  variance  with  his  testimony  in  chief,  and  if  he  denies 
having  made  snciti  statements,  the  party  against  whom  he  is 
called  may  show,  by  other  witnesses,  that  he  did  make  them. 
{Patchin  v.  Aatar  Mutual  Ins,  Co,^  13  N.  Y.  268 ;  ScheU  v. 
Phimh,  55  N.  Y.  592;  People  v.  Schuyler,  106  N.  Y.  298 ; 
1  Greenleaf  8  Ev.  [16th  ed.]  §§  461f,  462  et  seq,) 

Applying  this  rule  to  the  facts  in  the  case  at  bar,  it  is  clear 
that  the  questions  asked  Horton  Brothers  under  cross-exami- 
nation bore  strongly  upon' their  credibility  by '  showing  dec- 
larations made  by  them  after  the  fire  at  variance  with  their 
evidence  at  the  trial  and  their  general  position  as  agents  of 
the  defendant. 

We  have  this  situation :  The  plaintiflF  insisting  the  policy  of 
insurance  was  seasonably  renewed,  and  the  defendant  assert- 
ing, through  its  agents,  that  the  risk  on  the  property  termi- 
nated by  lapse  of  time  nine  days  before  the  fire. 

In  other  words,  at  the  time  the  property  .was  destroyed,  the 
defendant  company  rested  under  no  legal  obligation  to  pay  the 
loss,  and  the  plaintiff  might  have,  with  equal  propriety,  sued 
any  other  insurance  company  in  the  state  of  New  York. 

This  being  so,  there  was  but  one  position  that  Horton 
Brothers,  the  agents  of  the  company,  could  consistently 
assume  and  maintain,  to  wit,  the  positive  denial  of  liability. 
It  was,  however,  established  by  disinterested  witnesses  at  the 
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trial,  after  the  foundation  had  been  duly  laid  for  the  evidence 
and  the  attention  of  Horton  Brothers  sharply  called  to  the 
precise  point  involved,  that  Charles  L.  Horton  said  shortly 
after  the  fire  that  he  had  written  the  adjuster  and  thought 
when  he  got  there  the  loss  would  be  adjusted  and  paid. 

Walter  B.  Horton,  under  like  circumstances,  stated  that  he 
did  not  think  plaintiff  would  lose  the  amount,  and  that  he 
thought  he  could  get  it  for  her. 

These  statements  were  inconsistent  with  the  position  of  no 
liability  on  the  part  of  the  defendant,  and  if  the  jury  believed 
the  disinterested  witnesses  who  swore  to  them,  they  were  jus- 
tified, in  the  exercise  of  their  honest  judgment,  in  rejecting 
the  entire  evidence  of  Horton  Brothers. 

The  judgment  appealed  from  should  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  Martin,  Vann,  Cullen  and  Werner,  JJ., 
concur ;  Gray,  J.,  not  voting. 

Judgment  affirmed. 
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^53        of  Francis  T.  Walton,  Respondent,  v.  Robert  Stafford, 
elTOJU?!        et  al..  Appellants. 

1.  Landlord  and  Tenant—  Rent  Palling  Due  on  Legal  Holtoay. 
Rent  becoming  due  on  a  legal  holiday,  other  than  Sunday,  is  payable  on 
that  day. 

3.  Assignee  for  Benefit  of  Creditors  —  Rent  —  Use  and  Occupa- 
tion —  Counterclaim.  A  general  assignee  of  a  tenant  is  not  liable  to 
the  landlord  for  a  monthly  payment  of  rent  which  fell  due  on  a  secular 
legal  holiday  occurring  on  the  day  before  the  making  of  the  assignment  and 
the  commencement  of  his  occupation,  nor  for  use  and  occupation  where  the 
lease  has  remained  in  effect  during  the  entire  period  of  his  occupancy;  and, 
therefore,  neither  the  rent  nor  the  value  of  the  use  and  occupation  can  be  off- 
set by  the  landlord  against  a  claim  by  the  assignee  for  the  price  of  chattels  of 
the  assignor  sold  by  the  assignee,  during  his  occupation,  to  the  landlord. 

Walton  V.  Stafford,  14  App.  Div.  310,  affirmed. 

(Argued  March  23,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
29, 1897,  in  favor  of  plaintiflE,  the  trial  court  having  directed  a 
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verdict  in  favor  of  defendants  upon  their  counterclaim,  sub- 
ject to  the  opinion  of  the  Appellate  Division. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  M.  GUfford  for  appellants.  The  assignee  is  liable 
upon  the  covenant  to  pay  rent  which  matured  while  he  was  in 
possession.  (  Woodruff  v.  E.  By.  Co.,  93  N.  Y.  624 ;  Frank 
V.  N.  r.,  Z.  E.  dk  W.  B.  B.  Co.,  122  N.  Y.  219 ;  Bolsman 
V.  De  Grraj/y  6  Abb.  Pr.  79;  Young  v.  Peyser,  3  Bosw. 
308 ;  Astor  v.  Lent,  6  Bosw.  612 ;  Jones  v.  Hausmann,  10 
Bosw.  168 ;  Sayles  v.  Kerr,  4  App.  Div.  150 ;  State  Bank  v. 
Wise,  3  Watts  [Penn.],  394;  Oreider's  Appeal,  5  Penn.  St. 
426 ;  Prentiss  v.  Kingsley,  10  Penn.  St.  123.)  If  the  assignee 
cannot  be  held  on  the  covenant  he  is,  at  all  events,  liable  for 
a  reasonable  satisfaction  for  the  use  and  occupation  of  the 
premises.  (1  R.  S.  728,  §  26  [L.  1896,  ch.  547,  §  190].;  Peo- 
ple V.  Simpson,  28  "N".  Y.  ^5 ;  Jarvis  v.  Driggs,  69  N.  Y. 
143 ;  Brown  v.  Mayor,  etc.,  66  N.  Y.  385 ;  Lamh  v.  Lamh, 
146  N.  Y.  317 ;  Preston  v.  Ha/voley,  139  N.  Y.  296 ;  Collyer 
V.  Coih/er,  113  N.  Y.  442.) 

Everett  Masten  for  respondent.  If  the  plaintiff  incurred 
any  liability  whatever  for  the  rent,  it  could  only  have  been  as 
a  mere  assignee  of  the  lease  and  upon  the  same  principles  and 
to  the  same  extent  as  any  other  assignee  of  a  lease,  that  is  to 
say,  not  through  any  privity  of  contract,  but  only  through 
privity  of  estate,  and  for  such  installments  of  rent  as  by  the 
terms  of  the  lease  became  due  and  payable  after  such  privity 
of  estate  arose.  {Childs  v.  Cla/rk,  3  Barb.  Ch.  52 ;  McAdam 
on  Land.  &  Ten.  [2d  ed.]  283 ;  Anderson  v.  Hamilton,  16 
D^ly,  18.)  The  rent  was  due  and  payable  on  the  first  day  of 
the  month.  (Daniels  Leases  [London  ed.,  1895],  49 ;  Craig 
V.  Butler,  156  N.  Y.  672 ;  83  Hun,  286.)  An  assignee  of  a 
lease  under  the  circumstances  of  this  case  is  not  liable  for  use 
and  occupation.  {Framk  v.  N.  T.,  L.  E.  cfe  W.  B.  B.  Co., 
122  N.  Y.  197 ;  Kiersted  v.  0.  c&  A.  B.  B.  Co.,  69  N.  Y.  343.J 
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Babtlett,  J.  The  claim  set  forth  in  the  complaint  is  not 
disputed,  and  the  question  presented  by  this  appeal  is  whether 
the  defendants  are  entitled  to  judgment  on  their  counterclaim 
for  balance  unpaid  after  deducting  amount  due  plaintiff. 

The  plaintiff's  assignor,  Francis  T.  Walton,  leased  of  the 
defendants  in  February,  1893,  the  Grand  Hotel,  in  the  city  of 
New  York,  for  a  term  of  years ;  the  tenant,  on  the  2d  day  of 
January,  1894,  made  a  general  assignment  for  the  benefit  of 
his  creditors  to  the  plaintiff,  and  the  latter  took  possession  of 
the  assigned  property  on  that  day. 

Tliis  case  was  heard  at  the  Trial  Term  upon  a  stipulation  as 
to  the  facts.  The  plaintiff  continued  in  possession  of  the 
demised  premises  until  January  28,  1894,  at  which  time  a 
warrant  ia  dispossess  proceedings  was  issued,  and  he  thereupon 
surrendered  possession  to  the  defendants. 

During  the  month  of  January,  while  so  occupying  the  hotel 
premises,  the  plaintiff  collected  rent  from  the  sub-tenants, 
hired  the  employees  and  carried  on  the  general  business,  but 
paid  no  rent. 

On  the  27th  of  January,  1894,  plaintiff  sold  to  the  defend- 
ants certain  personal  property,  located  on  the  premises,  at  the 
agreed  price  of  $811.16.  The  plaintiff  brought  this  action  to 
recover  that  amount,  and  the  defendants,  admitting  the  same 
to  be  due,  set  up  a  counterclaim  to  the  effect  that  plaintiff  is 
liable  to  them  for  rent  for  the  month  of  January,  1894,  and 
that  after  crediting  amount  due  plaintiff  there  is  due  them 
$3,348.84,  with  interest  from  January  1,  1894. 

The  annual  rental  under  the  lease  was  $51,000,  payable  in 
twelve  equal  monthly  payments  to  be  made  in  advance  on  the 
first  day  of  each  and  every  month. 

It  is  stipulated  in  writing  as  follows :  "  Plaintiff's  assignor, 
Francis  T.  Walton,  failed  to  pay  the  rent  for  the  month  of 
January,  amounting  to  four  thousand  two  hundred  and  fifty 
($4,250),  which,  pursuant  to  the  provisions  of  the  lease,  he 
was  obligated  to  pay  on  the  first  day  of  the  month." 

The  defendants'  counterclaim  is  based  upon  the  contention 
that,  as  the  first  day  of  January,  1894,  was  a  legal  holiday,  the 
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rent  did  not  become  due'nntil  the  next  day,  and  as  the  plain- 
tiff was  then  in  possession  as  assignee  for  the  benefit  of  the 
tenant's  creditors  he  was  liable  to  pay  the  rent,  as  it  accrued 
during  the  period  of  his  occupancy. 

It  is  conceded  that  there  was  only  privity  of  estate  existing 
between  the  assignee  and  the  landlords  from  and  after  Janu- 
ary 2,  1894.  It  is  also  admitted  that  on  the  2d  day  of  Janu- 
ary, 1894,  after  the  deed  of  assignment  had  been  filed,  and 
the  assignee  taken  possession,  defendants'  agent  called  on 
plaintiff  and  demanded  payment  of  the  rent  for  the  month 
of  January,  which  was  refused.  It  is  the  well-settled  law 
that  an  assignee  for  the  benefit  of  creditors  when  receiving, 
among  the  assets  of  his  assignor,  the  unexpired  term  of  a 
lease,  has  a  reasonable  time  in  which  to  decide  whether  he 
will  accept  the  lease  and  assume  the  burdens  of  its  covenants 
on  behalf  of  the  estate,  or  surrender  possession  of  the  prem- 
ises to  the  landlord. 

The  question  is  of  no  importance  in  this  case,  as  the  acts 
of  the  assignee  amounted  to  an  acceptance  of  the  assignment 
of  the  lease,  and  also  for  the  further  reason  that  the  relation 
of  landlord  and  tenant  was  terminated  on  the  28th  day  of 
January,  1894,  by  the  removal  of  plaintiff  from  the  premises 
under  the  warrant  issued  in  summary  proceedings  before  any 
rent  was  due  from  him,  as  he  contends. 

As  the  parties,  under  the  portion  of  the  stipulation  already 
quoted,  have  admitted  that  the  January  rent  was  due  on  the 
first  day  of  the  month,  we  would  be  warranted  in  holding 
that  the  defendants'  counterclaim  has  no  foundation  in  law ; 
but  we  prefer  to  rest  our  decision  on  the  additional  ground 
that  the  rent  falling  due  on  January  Ist,  1894,  was  payable  at 
that  time,  notwithstanding  it  was  a  legal  holiday. 

It  is  conceded  that  the  day  of  the  week  was  not  Sunday, 
but  Tuesday. 

We  are  aware  of  no  controlling  authority  or  positive 
statute  that  prevents  rent,  falling  due  on  a  legal  holiday, 
which  is  not  Sunday,  from  being  treated  as  due  and  payable 
on  that  day. 

71 
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The  Statutory  Construction  Law  (Laws  1892,  ch.  677,  §  27) 
provides  as  follows :  "  A  number  of  days  specified  as  a  period 
from  a  certain  day  within  which  or  after  or  before  which  an 
act  is  authorized  or  required  to  be  done  means  such  number 
of  calendar  days  exclusive  of  the  calendar  day  from  which 
the  reckoning  is  made.  Sunday  or  a  public  holiday  *  *  * 
must  be  excluijed  from  the  reckoning  if  it  is  the  last  day  or 
an  intervening  day  of  any  such  period  of  two  days." 

This  law  was  amended  (Laws  1897,  ch.  614,  §  1)  by  increas- 
ing the  number  of  legal  holidays  enumerated  in  section  24  of 
the  act  of  1892,  and  then  providing :  "  The  days  and  half 
days  aforesaid  shall  be  considei-ed  as  the  first  day  of  the  week, 
commonly  called  Sunday,  and  as  public  holidays  or  half  holi- 
days, for  all  purposes  whatsoever  as  regards  the  transaction  of 
business  in  the  public  offices  of  the  state,  or  counties  of  this  state." 

There  is  also  a  statutory  enactment  that  where  a  negotiable 
instrument  matures  on  Sunday  or  a  holiday  it  is  payable  on 
the  next  succeeding  business  day  (Laws  1887,  ch.  289 ;  The 
Negotiable  Instruments  Law,  §  145 :  Laws  1897,  ch.  612,  §  5). 
As  banks  close  on  legal  holidays  this  legislation  was  necessary 
in  regard  to  commercial  paper. 

We  thus  have  holidays  distinctly  dealt  with  by  the  legisla- 
ture as  to  computation  of  time  in  certain  cases,  as  to  the  trans- 
action of  business  in  public  offices  and  as  to  the  falling  due  of 
commercial  paper,  but  the  matter  of  rent  and  its  payment  is 
unaffected  by  this  legislation. 

In  this  case  the  rent  was  due  and  payable  on  January  Ist, 
1894,  and  consequently  during  the  period  the  assignee  occu- 
pied the  premises  no  rent  fell  due. 

The  rent  was  a  due  debt  the  assignor  owed  the  defendants 
at  the  time  he. executed  his  general  assignment  on  the  2d  day 
of  January,  1894. 

The  appellants  contend  that  if  the  assignee  cannot  be  held 
for  the  rent  he  is  at  least  liable  for  the  use  and  occupation  of 
the  premises,  as  he  collected  rent  from  the  sub-tenants  and 
otherwise  enjoyed  the  use  of  the  premises  without  paying  any- 
thing for  the  privilege. 
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The  answer  to  this  contention  is  that  the  lahdlord  might 
have  at  once  removed  both  the  assignor  and  assignee  from  the 
premises  by  reason  of  the  former's  failure  to  pay  the  January 
rent  when  due. 

The  assignee  merely  entered  the  premises  as  succeeding  to 
the  rights  of  his  assignor.  If  the  assignee  had  remained  in 
possession  of  the  premises  no  rent  would  have  been  due  from 
him  until  February  Ist,  1894.  Privity  of  estate  between  him 
and  the  landlords  began  on  January  2d,  1894,  and  no  rent  fell 
due  before  he  was  removed  from  the  premises,  and  as  a  result 
he  owes  nothing  to  the  lessors.  {Ghilds  v.  ClarK  3  Barb. 
Ch.  52,  60.) 

There  can  be  no  recovery  of  the  plaintiff  for  use  and  occu- 
pation, as  the  lease  was  in  full  force  and  eflfect  during  the 
period  of  his  occupancy. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Parker,  Ch.  J.^  Gray,  Cullen  and  Werner,  JJ.,  concur ; 
Martin,  J.,  concurs  in  result ;  Vann,  J.,  not  voting. 

Judgment  affirmed. 


Joseph   Lefrois,  Kespondenfr,  v.  The  County  of  Monroe, 

Appellant. 

1.  Counties  —  Liability  FOR  Acts  of  Officials  in  Maintaining  a 
Ndisance.  a  county,  which  owns  and  maintains,  for  public  purposes,  a 
penitentiary,  alnnshouse  and  farm  used  therewith,  acts  in  a  governmental 
capacity  and  is  not  liable  for  the  acts  of  the  officials  controlling  them,  in 
permitting  sewage  and  night  soil  from  the  buildings  to  be  spread  over 
the  farm,  thereby  creating  and  continuing  a  nuisance  to  the  damage  of 
the  land  and  stock  of  a  neighboring  owner,  and  he  cannot  maintain  an 
action  against  the  county  for  an  injunction  restraining  such  nuisance  and 
for  damages  caused  thereby. 

2.  Remedy.  It  seems,  that  the  remedy  of  the  neighboring  owner  is  to 
proceed  against  the  board  of  supervisors  and  the  officers  in  control  of  the 
penitentiary  and  almshouse  to  have  a  continuance  of  the  nuisance  enjoined. 

Lefrois  v.  County  of  Monroe,  24  App.  Div.  421,  reversed. 

(Argued  January  25,  1900;  decided  May  1,  1900.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  1,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Desmond  for  appellant.  The  defendant  is  not  liable 
for  the  torts  of  its  public  officers  while  in  the  performance  of 
duties  connected  with  its  public  institutions,  on  the  ground 
that  the  services  performed  in  and  about  them  are  for  the 
public  goodj  in  obedience  to  law,  in  which  the  defendant  has 
no  particular  interest,  and  frojn  which  it  derives  no  particular 
benefit  in  its  corporate  capacity ;  that  neither  the  board  of 
supervisors  nor  the  officers  elected  or  appointed  by  it  to  super- 
intend these  institutions  are  the  agents  or  servants  of  the 
county  of  Monroe,  but  all  of  then;  act  as  officers  charged  with 
a  public  service  for  whose  acts  in  the  discharge  of  official  duty 
no  actions  lie  against  the  county.  {Marhey  v.  County  of 
Queens,  154  N.  Y.  675;  1  Dillo»  on  Mun.  Corp.  [4th  ed.l 
§§  23,  27,  903-965 ;  Hughes  v.  County  of  Monroe,  147  N.  Y. 
49 ;  Maxmilian  v.  Mayor,  etc.,  62  N.  Y.  160 ;  Wehn  v.  Oage, 
5  Neb.  494 ;  Thread^ill  v.  Anson  County  Comr,,  99  N.  C. 
352 ;  Albrecht  v.  County  of  Queens,  84  Hun,  399 ;  Alamango 
V.  Supervisor's  of  Albany  Co.,  25  Hun,  551 ;  Sirwmonds  v. 
Clay  Co,,  71  111.  355 ;  L.  1892,  ch.  686,  §  2 ;  HoUenheck  v. 
Winnebago  Co.,  95  111.  148 ;  Smith  v.  City  of  Rochester,  76 
N.  Y.  510.) 

J.  A.  StuU  for  respondent.  The  contention  of  the  appel- 
lant that  this  action  will  not  lie,  or  that  the  plaintiff  is  reme- 
diless, is  without  merit.  {Anthony  v.  Adams,  1  Met.  284 ; 
Latorence  v.  Fair  haven,  5  Gray,  110  ;  Perry  v.  Worcester,  6 
Gray,  544  ;  Parher  v.  Lowell,  11  Gray,  354 ;  Wheeler  v.  Wor- 
cester, 10  Allen,  591 ;  Bigelow  v.  Inhabitants  of  Randolph, 
14  Gray,  544 ;  Bailey  v.  Mayor,  etc.,  3  Hill,  531 ;  Oliver  v. 
Worcester,  102  Mass.  489  ;  Neff  v.  WeUesley,  148  Mass.  493 ; 
HasMl  V.  Neio  Bedford,  108  Mass.  208.)    To  sustain  the 
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contention  of  tlie  appellant  wonld  result  in  depriving  the 
plaintiff  of  the  full  use  and  enjoyment  of  his  property  with- 
out compensation,  and  so  violate  the  spirit  if  not  the  letter  of 
the  Constitution,  thus  exalting  the  protection  of  the  county 
above  that  of  the  state  itself.  {Sehicssler  v.  Hennepin  County 
Comrs,^  67  Minn,  412 ;  Clisster  County  v.  Broioer^  117  Penn. 
St.  647 ;  RidcUe  v.  Delaware  County,  156  Penn.  St.  643.) 

CuLLBN,  J.  The  action  is  brought  to  restrain  the  continu- 
ance of  a  nuisance  and  for  damages.  The  complaint  alleged 
ownership  and  occupation  by  the  plaintiff  of  a  tract  of  land 
in  the  town  of  Brighton,  county  of  Monroe  ;  that  the  defend- 
ant owned  a  tract  of  land  near  plaintiff's  premises  on  which 
it  ]!baintained  the  county  penitentiary  and  the  county  alms- 
house, and  until  the  sale  of  a  portion  of  the  premises  to  the 
state,  an  insane  asylum ;  that  the  defendant  owned  and  pos- 
sessed another  tract  of  land  or  farm  across  the  road  from  that 
first  mentioned  ;  that  a  stream  ran  along  said  lands,  and  also 
along  those  of  the  plaintiff  ;  that  the  defendant  discharged  the 
night  soil,  offal  and  garbage  from  the  penitentiary,  almshouse 
and  insane  asylum  into  said  stream  until  the  year  1883  when, 
in  an  action  brought  against  the  board  of  supervisors  of  the 
defendant,  it  was  restrained  from  further  permitting  sewage 
to  run  into  the  waterway  ;  that  after  said  time  and  until  the 
commencement  of  the  action  sewage  and  night  soil  were 
spread  over  the  farm  or  tract  of  land  on  the  opposite  side  of 
the  road  from  the  buildings,  and  that  thereby  the  dcfendaht 
created  a  nuisance  to  the  great  damage  of  the  plaintiff's  land 
and  stock.  The  answer  admitted  the  ownership  of  the  parcels 
of  land  described  in  the  complaint  and  denied  the  other  alle- 
gations therein  contained.  The  cause  was  tried  at  Special 
Term,  and  the  learned  court  found,  as  matter  of  fact,  that  the 
defendant  had  maintained  the  nuisance  charged  in  the  com- 
plaint, and  awarded  to  the  plaintiff  $600  for  damages  and  an 
injunction  perpetually  enjoining  and  restraining  the  defend- 
ant from  permitting  any  sewage  or  other  foul  or  filthy  matter 
from  defendant's  buildings  or  premises  to  run  into  the  stream 


566  Lefeom  v.  CotTNTY  OF  Monroe.  [May, 

Opinion  of  the  Court,  per  CuiiLEN,  J.  [Vol.  163. 

mentioned,  or  to  flow  in  any  way  over  or  past  the  lands  of  the 
plaintiflE  in  such  manner  as  to  polhite  the  air  thereon  or  the 
waters  of  the  stream.  The  judgment  entered  on  this  decision 
was  unanimously  aflSrmed  by  the  Appellate  Division. 

W.e  are,  therefore,  confined  in  our  examination  to  the  ques- 
tion whether  the  facts,  as  found,  sustain  the  conclusions  of 
law,  and  to  the  consideration  of  any  legal  errors  duly  i-aised 
by  exceptions  as  to  the  reception  or  rejection  of  evidence. 

The  facts  alleged  in  the  complaint  and  found  by  the  court 
show,  conclusively,  that  the  county  of  Monroe  acted  in  the 
premises  in  its  governmental  capacity,  and  it  consequently 
follows  that  the  conclusions  of  law  based  thereon  holding  it 
liable  in  damages  to  the  plaintiff  cannot  be  sustained. 

It  is  clearly  alleged  and  found  that  the  county  of  Monroe 
for  twenty  years  has  been  the  owner  and  in  possession  of  cer- 
tain lands  on  which  are  located  the  penitentiary,  almshouse 
and,  prior  to  1892,  the  Monroe  county  insane  asylum  ;  also,  a 
farm  of  about  sixty  acres  opposite  the  above  premises  on 
which  have  been  constructed  two  large  tanks  or  reservoirs, 
into  which  are  introduced  pipes  running  from  said  buildings 
conducting  the  sewage  thereof,  except  the  night  soil  of  the 
penitentiary. 

Few  questions  have  given  rise  to  more  diversity  of  judicial 
opinion  or  greater  conflict  in  judicial  decisions  than  that  of 
the  liability  of  municipal  corporations  for  the  acts  of  their 
ofticers  or  servants.  In  every  state  in  this  country,  as  far  as 
we  know,  that  follows  the  common  law,  distinction  is  dra^vn 
between  the  class  of  cases  in  which  the  municipality  is  held 
liable  for  the  torts  of  its  agents  and  those  in  which  it  is  held 
exempt.  But  not  only  the  grounds  on  which  the  distinction 
is  placed,  but  the  line  of  cleavage  itself  between  liability  and 
non-liability  differs  greatly  in  different  jurisdictions.  Which 
distinction  is  the  sound  one,  and  whether  any  distinction  will 
logically  stand  the  test  of  final  analysis,  has  been  questioned. 
Nevertheless,  in  this  state  the  rule  governing  the  liability  or 
non-liability  of  a  municipal  corporation  has  for  the  past  twenty- 
five  years  been  settled  by  an  unbroken  line  of  authority, 
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although  there  have  been  at  times  differences  of  opinion  as  to 
the  application  of  the  rule.  In  Maxmilian  v.  Mayor  (62  N.  Y. 
160)  there  was  stated  the  broad  general  doctrine  that  two  kinds 
of  duties  are  imposed  on  municipal  corporations,  the  one  gov- 
ernmental and  a  branch  of  the  general  administration  of  the 
government  of  the  state,  the  other,  qudsi  private  or  corporate ; 
that  in  the  exercise  of  the  latter  duties  the  municipality  is  liable 
for  the  acts  of  its  officers  or  agents,  while  in  the  former  it  is 
not.  It  was  there  held  that  the  care  and  custody  of  criminals 
and  paupers  imposed  on  the  commissioner  of  charities  of  the 
city  of  New  York  was  governmental,  not  corporate,  and  that 
the  city  was  not  liable  for  the  negligence  of  the  employees  of 
that  board.  This  doctrine  has  been  steadily  adhered  to  by 
this  court.  (Hcmi  v.  Mayor^  etc.y  70  N.  Y.  459 ;  New  York 
(&  Brooklyn  Saw  MiU  i&  JLurnber  Co.  v.  City  of  Brooklyn^ 
71  N.  Y.  580;  Hughes  v.  County  of  Monroe,  147  N.  Y.  49;' 
Springfidd  Fire  <&  M.  Ins.  Co.  v.  Village  of  ITeeseville,  148 
N.  Y.  46.)  In  the  Hughes  case  it  was  unsuccessfully  sought 
to  hold  this  defendant  liable  for  an  accident  occurring  to  an 
employee  in  the  insane  asylum  on  the  same  premises  in  refer- 
ence to  which  the  present  suit  is  brought.  Judge  Bartlett 
there  said:  "In  Maxmilian  v.  The  Mayor  this  court  laid 
down  the  rules  that  control  this  case." 

It  is  also  to  be  remembered  that  the  responsibility  of  this 
defendant  for  the  acts  of  its  officials  is  not  the  same  as  that 
which  obtains  in  the  case  of  ordinary  municipal  corporations. 
If  the  defendant  was  not  liable  for  the  negligence  of  the 
officers  in  control  of  the  penitentiary  and  almshouse  prior  to 
the  County  Act  of  1892,  it  is  not  rendered  liable  by  that  act. 
In  Markey  v.  Cou7ity  of  Queens  (154  N.  Y.  675)  this  court 
held  that  the  county  was  not  liable  for  an  injury  occasioned 
by  a  defective  bridge,  with  the  maintenance  of  which  the 
county  was  charged.  It  is  sought  to  distinguish  this  case  from 
those  cited,  in  that  here  the  county  owns  a  farm  which  it  is 
claimed  it  possesses  as  an  ordinary  proprietor  and  subject  to 
the  latter s  duties  and  liabilities  as  to  his  neighbors.  The  same 
point  was  raised  in  the  Hughes  case,  but  the  court  held  that 
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the  farm  was  a  mere  incident  to  the  maintenance  of  tlie  pau- 
pers and  the  insane.  Neither  the  complaint,  findings,  nor  the 
judgment  rendered  by  the  court  is  confined  to  the  farm  ;  they 
relate  to  the  management  of  the  public  buildings. 

The  learned  court  below  was  of  opinion  that  the  judgment 
could  be  upheld  on  the  doctrine  which  prevails  in  the  state  of 
Massachusetts,  and  is  stated  in  Hill  v.  City  of  Boston  (122 
Mass.  344).  Substantially,  the  doctrine  is  that  municipal  cor- 
porations are  not  liable  for  negligence  or  misconduct  in  tlie 
performance  of  their  corporate  duties  to  persons  interested  in 
such  performance,  but  are  liable  to  third  parties  whose  prop- 
erty rights  are  invaded.  This  rule  has  the  merit  of  great 
clearness  and  easy  application,  but  is  not  consistent  with  the 
decisions  in  tliis  state.  It  would  relieve  the  municipality  from 
the  liabiHty  for  defective  streets  which  exists  with  us  (  Weet 
V.  Village  of  Brockport^  16  N.  Y.  161)  and  would  have  ren- 
dered tlie  municipality  liable,  probably,  in  Maa^imilian  v. 
Mayor^  etc,  {8upra\  and  certainly  in  Ham  v.  City  of  Ifew 
York  {8upra\  in  which  cases  it  was  held  to  be  exempt. 

Under  the  authority  of  the  line  of  cases  cited  from  this 
court  we  feel  constrained  to  reverse  this  judgment.  But  the 
plaintiff  is  not,  and  has  not  been,  without  i*emedy.  He  could 
at  any  time  maintain  an  action  against  the  board  of  super- 
visors and  the  officers  in  the  control  of  the  public  buildings 
and  have  the  further  continuance  of  the  nuisance  enjoined. 
Such  a  proceeding  brought  against  specific  officials  wlio  might 
be  summarily  dealt  with,  in  case  of  disobedience  of  the  judg- 
ment of  the  court,  would  be  fully  as  efficient  as  a  judgment 
against  the  county  in  its  corporate  character.  The  complaint 
discloses  that  in  two  actions  by  third  parties  against  the  board 
of  supervisors,  prior  to  the  present  suit,  the  plaintiffs  w:ere 
successful. 

The  judgment  should  be  reversed  and  complaint  dismissed, 
but  without  costs  in  any  court. 

Parker,  Ch.  J.,  Gray,  Bartlbtt  and  Werner,  J  J.,  concur; 
Martin  and  Vann,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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James    Hull,  Appellant,  v.    Lucius  N.    Littauer 
Kespondents. 

Witness— When  Crbdimlity  op  Party  is  a  Question  op  Law. 
The  rule  that  the  credibility  of  a  witness  who  is  a  party  to  the  action 
must  be  submitted  to  the  jury  is  not  an  absolute  and  inflexible  one,  and 
where  his  evidence  is  not  contradicted  by  direct  evidence,  nor  by  .any 
legitimate  inferences  from  the  evidence,  and  is  not  improbable,  nor  in  its 
nature  surprising  or  suspicious,  there  is  no  reason  for  denying  to  it  con- 
clusiveness; hence,  where  one  of  the  defendants,  in  an  action  for  goods 
sold,  testified  that  the  contract  was  entire  and  had  been  performed  only  in 
part,  and  his  testimony  is  not  contradicted  or  discredited,  a  verdict  in  their 
favor  is  properly  directed  by  the  trial  court. 

ffuU  V.  Littauer,  8  App.  Div.  227,  affirmed. 

(Argued  March  19,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
7,  1896,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  aa  material, 
are  stated  in  the  opinion. 

Clark  Z.  Jordan  for  appellant.  The  direction  of  a  verdict 
on  the  uncorroborated  testimony  of  a  party,  or  one  interested 
in  the  event,  is  error.  (JTavanoffh  v.  Wilson,  70  N.  Y.  177; 
Leamtt  v.  Dodge,  41  N.  Y.  S.  R.  581 ;  Ilonegger  v.  Wettsteii^, 
94  N.  Y.  252 ;  Spingarm  v.  Rosenfeld,  4  Misc.  Rep.  523 ; 
Stone  V.  Flower,  47  N.  Y.  566 ;  Eisenlord  v.  Cluin,  67  Ilun, 
518 ;  Witcher  v.  HoUand  TF.  W.  Co.,  66  Hun,  619  ;  Potts  v. 
Mayer,  74  N.  Y.  594.)  The  defense  that  the  plaintiff  had 
failed  to  deliver  the  entire  quantity  sold  by  Tollman  to  the 
defendants  is  sustained  only  by  the  testimony  of  the  inter- 
ested parties.  That  testimony  is  contradicted,  and  raised  an 
issue  which  should  have  been  submitted  to  the  jury.  {M.  C 
Works  V.  Schad,  38  Hun,  71 ;  Crildersleeve  v.  Landon,  73  N. 
Y.  609;  Boseberry  v.  Nixon,  58  Hun,  121.) 
72 
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Edgar  A.  Spencer  for  respondent.  The  court  did  not 
direct  a  verdict  on  the  uncorroborated  testimony  of  an 
interested  person.  (1  Phillips  on  Ev.  [Edwards'  ed.]  14.) 
It  is  not  always  error  for  the  trial  court  to  direct  a  verdict  on 
the  uncorroborated  testimony  of  a.  party  interested  in  the 
event.  {KelUj  v.  Burroughs,  102  N.  Y.  93 ;  Elwood  v.  TT. 
U.  T.  Co,,  45  N.  Y.  549 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ; 
Z.  Nat  BamJc  v.  Kirk,  41  N.  Y.  Supp.  15  ;  Johnson  v.  DoU, 
32  N.  Y.  Supp.  135.)  If  the  trial  court  had  submitted  the 
question  to  the  jury  as  to  the  credibility  of  the  testimony  of 
the  defendant  Littauer,  and  the  jury  had  found  for  the  plain- 
tiff, it  would  have  been  the  duty  of  the  court  to  have  set  the 
verdict  aside.    {Denton  v.  CarroU,  4  App.  Div.  535.) 

Gray,  J.  The  issue  between  the  parties  was  whether  there 
had  been  an  entire  contract  for  the  sale  of  20,609  feet  of  a 
certain  description  of  dressed  leather,  known  as  "  yellow  kip," 
as  alleged  by  the  defendants  in  their  answer  to  the  complaint 
The  plaintiff  had  sued  the  defendants  as  upon  a  sale  and  deliv- 
ery to  them,  at  the  agreed  price  of  seven  cents  per  foot,  of  the 
leather  which  he  had  on  hand  at  a  certain  date,  amounting 
to  15,164  feet.  If  the  agreement  for  the  sale  of  the  leather 
was  as  claimed  by  the  defendants,  then  the  failure  to  perform 
it  by  the  delivery  of  the  full  amount  was  a  perfect  defense  to 
the  action.  If  there  had  been  one  bargain  between  vendor 
and  purchaser  for  the  sale  and  delivery  of  20,609  feet  of 
leather,  then  no  right  of  action  accrued  to  the  former  for  the 
price,  until  he  had  fully  performed  on  his  part. 

Upon  the  trial,  the  plaintiff  testified  that,  as  agent  for  the 
Western  Tannery  Company,  he  had  delivered  to  the  defend- 
ants, at  their  factory  in  Gloversville,  15,164  feet  of  this 
description  of  leather,  at  seven  cents  a  foot.  This  price  for 
the  leather  he  proved  by  stating  what  one  of  the  defendants 
had,  upon  a  previous  trial  of  the  action,  testified  to  as  the 
price  agreed  upon  with  Tolman,  the  manager  of  the  Western 
Tannery  Company.  Having  testified  to  the  delivery  of  the 
leather,  to  the  price  per  foot  and  to  the  assignment  to  him  by 


1900.]  Hull  v.  Littaiteb.  571 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gkat,  J. 

the  tannery  company  of  its  claim  against  the  defendants,  the  ' 
plaintiff  rested  his  case.  For  the  defendants,  one  of  them  tes- 
tified that  he  had  looked  over  a  quantity  of  the  leather  which 
Tolman  had  at  the  plaintiff's  stoiBhouse,  in  Gloversville,  and 
that  when,  subsequently,  Tolman  called  upon  him  in  New 
York  and  desired  to  sell  the  lot,  he  agreed  to  purchase  it.  He 
said  that,  at  the  time,  Tolman  showed  him  two  papers,  which 
were  in  this  plaintiff's  handwriting ;  one  of  which  was  a  letter 
from  plaintiff  to  Tolman,  referring  to  a  memorandum  inclosed 
of  the  amount  of  leather  on  hand,  and  the  other  was  the 
memorandum,  showing  the  number  of  feet  of  leather,  in 
detail.  Tolman  called  off  the  number  of  feet  and  witness 
made  a  memorandum  of  them,  aggregating  20,609  feet,  and 
of  the  price,  being  seven  cents  per  foot,  which  the  former  pro- 
nounced correct.  A  week  later,  when  in  Gloversville,  the 
witness  Littauer  said  that  he  found  that  a  portion  only  of  the 
leather  had  been  delivered  at  his  factory.  He,  thereupon, 
demanded  of  plaintiff  the  delivery  of  the  balance  of  the  skins 
which  he  had  bought ;  but  he  was  told  that  it  was  all  that  he 
would  get.  The  defendants  subsequently  wrote  to  the  plain- 
tiff that  as  his  delivery  of  the  leather  was  short  by  upwards 
of  5,000  feet  of  the  amount  of  their  purchase,  they  had  noti- 
fied his  principal  of  the  fact  and  that  Tolman,  in  reply,  had 
stated  that  he  had  ordered  the  delivery  of  all  the  skins  which 
had  been  sold ;  and  they  declined  to  pay  a  bill  which  plaintiff 
had  rendered  them  until  the  matter  was  adjusted.  The  super- 
intendent of  the  defendants  testified  to  receiving  a  letter  from 
them,  after  their  transaction  with  Tolman,  and  to  showing  it 
to  him  at  the  plaintiff's  storehouse  in  Gloversville,  and  that, 
after  calling  his  attention  to  the  number  of  feet  of  leather 
stated  as  sold,  he  replied,  "  yes,  that  is  right,  they  are  over 
there."  A  witness  for  the  defendants,  who  had  been  book- 
keeper for  the  plaintiff  at  the  time,  testified  that  there  were 
about  20,000  feet  of  the  leather  in  the  plaintiff's  storehouse, 
which  Tolman  told  him  he  had  sold  to  the  defendants.  The 
same  witness,  also,  stated  that  before  the  plaintiff  made  any 
delivery  of  the  leather,  he  had  caused  it  to  be  sorted  in  piles 
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and  a  quantity  of  the  better  grade  of  skins,  amoanting  to 
some  4,000  or  5,000  feet,  was  kept  back.  Upon  the  conclu- 
sion of  the  defendants'  case,  the  plaintiff  was  recalled  and 
denied  the  sorting  of  the  leather  in  grades,  or  that  any  skins 
were  kept  back  at  the  time ;  but  he  gave  no  further  evidence 
respecting  the  transaction  of  sale.  The  defendants  moved  for 
the  direction  of  a  verdict  in  their  favor,  upon  the  ground  that 
the  plaintiff  had  not  performed  the  contract,  and  the  plaintiff 
asked  to  go  to  the  jury,  upon  the  ground  that  the  proof  as  to 
the  contract  rested  upon  the  evidence  of  interested  parties. 
The  trial  court  held  that  the  contract  was  an  entire  one  and 
directed  a  verdict  for  the  defendants ;  which  direction  was 
excepted  to  by  the  plaintiff. 

It  is  true  that  the  evidence  to  establish  the  entirety  of  the 
contract  was  given  by  the  defendants ;  but  the  rule  which  the 
plaintiff  invokes  is  not  applicable  to  such  a  case  as  this.  Gen- 
erally, the  credibiHty  of  a  witness,  who  is  a  party  to  the  action 
and,  therefore,  interested  in  its  result,  is  for  the  jury ;  but  this 
rule,  being  founded  in  reason,  is  not  an  absolute  and  inflexible 
one.  If  the  evidence  is  possible  of  contradiction  in  the  cir- 
cumstances ;  if  its  truthfulness,  or  accuracy,  is  open  to  a  reason- 
able doubt  upon  the  facts  of  the  case,  and  the  interest  of  the 
witness  furnishes  a  proper  ground  for  hesitating  to  accept  his 
statements,  it  is  a  necessary  and  just  rule  that  the  jury  should 
pass  upon  it.  Where,  however,  the  evidence  of  a  party  to  the 
action  is  not  contradicted  by  direct  evidence,  nor  by  any  legit- 
imate inferences  from  the  evidence,  and  it  is  not  opposed  to 
the  probabilities ;  nor,  in  its  nature,  surprising,  or  suspicious, 
there  is  no  reason  for  denying  to  it  conclusiveness.  Though  a 
party  to  an  action  has  been  enabled,  since  the  legislation  of 
1867,  (Ch.  353,  Laws  of  1857),  to  testify  as  a  witness,  his  evi- 
dence is  not  to  be  regarded  as  that  of  a  disinterested  person 
and  whether  it  should  be  accepted  without  question,  depends 
upon  the  situation  as  developed  by  the  facts  and  circumstances 
and  the  attitude  of  his  adversary.  In  Lomer  v.  Meeker^  (25 
N.  Y.  361),  where  the  defense  to  an  action  upon  a  promissory 
note  was  usury  and  the  indorser  gave  the  evidence  to  estab- 
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lish  it,  without  contradiction,  it  was  said  that  "  it  was  the  duty 
of  the  court,  in  such  case,  to  dismiss  the  complaint,  or  non- 
suit the  plaintijBE,  or  direct  a  verdict  for  the  defendants.  It  is 
a  mistake  to  suppose  that,  because  the  evidence  came  from 
the  defendant,  after  the  plaintiff  had  rested,  the  case  must  go 
to  the  jury.  *  *  *  The  argument  is,  that  this  could  not 
properly  be  done,  because  there  was  a  question  of  credibility 
raised  in  respect  to  the  witness  Bock,  who  proved  the  usury. 
But  this  objection  is  untenable.  The  witness  was  not 
impeached  or  contradicted.  His  testimony  is  positive  and 
direct,  and  not  incredible  upon  its  face.  It  was  the  duty  of 
the  court  and  jury  to  give  credit  to  his  testimony."  More 
recently,  in  KeUy  v.  Burrotcghsy  (102  N.  Y.  93),  Judge  Dan- 
FOETH,  after  observing  that,  as  the  facts  were  not  disputed, 
there  was  no  occasion  to  present  them  to  the  jury,  said  "  the 
mere  fact  that  the  plaintiff,  who  testified  to  important  par- 
ticulars, was  interestea  was  unimportant  in  view  of  the  fact 
that  there  was  no  conflict  in  the  evidence,  or  any  thing  or 
circumstance  from  which  an  inference  against  the  fact  testi- 
fied to  by  him  could  be  drawn." 

In  the  present  case,  it  is  to /be  remembered  that  the  plaintiff 
gave  no  evidence  with  respect  to  the  agreement  for  the  sale 
of  the  goods,  and  to  prove  their  price  relied  upon  the  former 
testimony  of  one  of  the  defendants  with  respect  to  it ;  thus 
accrediting  him,  in  a  measure.  Tolman,  who  had  made  the 
sale  to  the  defendants,  might  have  given  his  version  of  the 
agreement,  if  at  variance  with  what  was  claimed  by  the 
defendants ;  but  he  was  not  put  upon  the  witness  stand  and, 
thus,  the  only  evidence  as  to  the  contract  was  given  by  the 
defendants.  There  was  nothing  to  contradict,  or  to  discredit, 
his  evidence.  '  Those  circumstances  were  sufficient  to  distin- 
guish the  case  and  to  take  it  from  without  the  operation  of 
the  general  rule.  If  this  position  were  not  true,  then  the  rule 
might  be  reduced  to  an  obvious  absurdity,  in  its  consequences, 
and  verdicts  might  be  rendered  only  to  be  set  aside  as  against 
evidence. 

We  might  go  further,  if  it  were  necessary,  and  say  that  the 
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defendant's  evidence  was  not  without  corroboration.  That 
there  was  some  contract  for  the  sale  of  leatlier  is,  of  course,  a 
necessary  inference  from  the  plaintiff's  action,  and  as  to  its 
being  what  that  one  of  the  defendants,  who  made  the  pur- 
chase, testified  to,  there  was  the  testimony  of  his  superintend- 
ent as  to  Tol  man's  acknowledgment  to  him  of  the  correctness 
of  the  statement  in  defendants'  letter  respecting  the  sale  and 
of  the  goods  being  on  hand.  We  have,  furthermore,  the 
pregnant  circumstance  "that,  just  prior  to  the  transaction  of 
sale,  the  plaintiff  had  stated  in  a  letter  to  Tolman  the  amount 
of  leather  on  hand  at  Gloversville,  which  must  have  been 
intended  to  be  used  as  the  basis  for  a  sale  by  Tolman,  and 
which  furnished  the  data  for  defendants'  memorandnm. 

I  think  the  judgment  below  was  right  and  no  other  ques- 
tions require  discussion.  The  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Bertha  Janneck,  Respondent,  v.  The  Metropolitan  Life 
Insurance  Company,  Appellant. 

1.  Life  Insurance  —  Ambiguous  Policy  Construed  most  Strongly 
against  Insurer.  Where  the  language  of  an  insurance  contract  is  so 
ambiguous  as  to  render  it  susceptible  of  two  interpretations  it  should  be 
construed  most  strongly  against  the  insurer,  because  the  latter  has  pre- 
pared the  contract  and  is  responsible  for  the  language  used. 

2.  Construction  op  Ambiguous  Clause  as  to  Right  to  Terminate 
Contract.  A  stipulation  contained  in  a  policy  issued  by  a  life  instirance 
company  to  the  effect  that  "  Should  the  life  insured  ♦  ♦  ♦  become  so 
intemperate  as  to  impair  his  health,  ♦  »  *  said  company  shall  have  the 
unquestioned  right,  upon  becoming  satisfied  of  such  fact,  to  terminate 
this  contract  immediately  upon  the  tender  to  the  party  in  interest  of  the 
legal  reserve,  as  hereinbefore  described,"  makes  the  insurer's  right  to  ter- 
minate the  contract  dependent  upon  the  existence  of  the  fact  which  is 
relied  upon  to  terminate  it,  and  gives  the  insurer  no  arbitrary  right  to 
terminate  merely  because  it  has  itself  become  satisfied  of  the  fact. 

Janneck  v.  Met.  Life  Ins.  Co.,  13  App.  Div.  514,  affirmed. 

(Argued  March  15,  1900;  decided  May  1,  1900.) 
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Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  30,  1897,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Euyene  Van  Voorhis  for  appellant.  The  court  erred  in 
denying  the  defendant's  motion  for  the  direction  of  a  verdict. 
{Butler  y.  Tucker ,  24  Wend.  447;  Sweet  v.  Morrison,  116 
N.  Y.  19 ;  McAuley  v.  Ca/rter,  22  111.  53 ;  Downey  v.  O' Don- 
nelly 86  111.  49;  Tyler  v.  AiTiea,  6  Lans.  280;  Spring  v.  A. 
Clock  Co,,  24  Hun,  175;  Hart  v.  Hart,  22  Barb.  606; 
McCarran  v.  McNulty,  7  Gray,  139 ;  Zaleski  v.  Clark,  44 
Conn.  218 ;  Brown  v.  Foster,  113  Mass.  136.)  The  refusal 
of  the  court  to  charge  that  the  true  construction  of  the  policy 
is,  that  if  the  defendant  became  satisfied  of  the  fact  that  the 
insured  had  become  so  intemperate  as  to  impair  his  health, 
and  acted  in  good  faith,  it  had  a  right  to  cancel  the  policy, 
was  error.  {Russell  v.  AUerton,  108  N.  Y.  288 ;  Crawford 
V.  M,  c&  E.  PuK  Co.,  9  App.  Div.  481.) 

George  F,  Yeoman  for  respondent.  The  contention  that 
the  defendant  may  cancel  the  policy  simply  because  it  is  satis- 
fied that  the  insured  was  so  intemperate  as  to  impair  his  health, 
without  reference  to  whether  or  not  it  was  a  fact  that  he  was 
so  intemperate,  is  untenable.  {Baley  v.  H.  F,  Ins.  Co.,  80  N. 
Y.  21 ;  Halpin  v.  Ins.  Co.  of  N.  A.,  120  N.  Y.  73 ;  D.  S. 
Boiler  Co.  v.  Garden,  101  N.  Y.  387 ;  Russell  v.  AUerton, 
108  N.  Y.  288.) 

Werner,  J.  This  action  was  brought  upon  a  life  insurance 
policy  for  one  thousand  dollars,  issued  by  the  defendant  on 
the  5th  day  of  July,  1890,  upon  tlie  life  of  one  Charles  Jan- 
neck,  and  payable  to  the  plaintiff,  the  beneficiary  therein 
named.     The  plaintiff  recovered  a  verdict  in  the  trial  court, 
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and  the  unanimous  affirmance  in  the  Appellate  Division  of  the 
judgment  thereon  prechides  us  from  looking  into  the  evidence 
to  see  whether  it  supports  the  verdict. 

The  only  exceptions  of  sufficient  importance  to  require  dis- 
cussion are  those  which  arise  upon  the  construction  of  the  fol- 
lowing clause  of  said  policy :  "  Should  the  life  msured  he  eon- 
victed  of  a  felony^  or  become  so  intemperate  as  to  impair  his 
healthy  or  to  induce  delirium  tremens^  said  company  shall 
ha/oe  the  unquestioned  rights  upon  becoming  satisfied  of  such 
fact^  to  terminate  this  contract  immediately  upon  the  tender 
to  the  party  in  interest  of  the  legal  reserve,  as  /lereinbefore 
described,^^  .The  defendant  acting  upon  information  from 
which  it  became  satisfied  that  the  insured  had  become  so 
intemperate  as  to  impair  his  health,  tendered  to  tlie  beneficiary 
the  legal  reserve  which  had  accrued  upon  said  policy  and 
notified  her  in  writing  that  the  contract  was  terminated. 
The  plaintiff  refused  to  accept  the  legal  reserve  thus  tendered 
or  to  regard  the  contract  as  terminated,  and  periodically  ten- 
dered to  the  defendant  the  premiums  upon  such  poUcy  as  they 
became  due  until  the  death  of  the  insured. 

Under  these  conditions  the  plaintiff  contends,  and  the  courts 
below  have  held,  that  the  langaage  of  the  policy  above  quoted 
did  not  give  the  defendant  the  arbitrary  right  to  terminate  the 
contract,  and  that  such  right  depends  upon  the  existence  of 
the  fact  which  is  relied  upon  to  terminate  it.  It  cannot  be 
denied  that  it  was  entirely  competent  for  the  parties  to  make 
a  contract  which  the  insurer  would  have  the  unquestioned 
right  to  terminate  at  will.  Did  they  make  such  a  contract? 
The  answer  to  this  question  must  be  found  in  such  a  construc- 
tion of  the  language  used  as  will  effectuate  the  fair  intent  and 
meaning  of  the  contract.  In  considering  insurance  contracts 
courts  should  be  guided  by  two  cardinal  rules  of  universal 
application.  The  first  is,  that  when  the  language  is  clear  and 
unequivocal,  the  contract  should  be  enforced  according  to  its 
terms,  without  regard  to  the  equitable  considerations  which  may 
be  urged  in  avoidance  of  it.  The  second  is,  that  when  the 
language  of  an  insurance  contract  is  so  ambiguous  as  to  render 
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it  susceptible  of  two  interpretations,  it  should  be  most  strongly 
eonstnied  against  the  insurer,  because  the  latter  has  prepared 
the  contract  and  is  responsible  for  the  language  used.  {KraUen- 
stein  V.  Western  Assur,  Co.^  116  N.  Y.  59 ;  AUen  v.  St  Louis 
Ins.  Co.^  85  N.  Y.  478 ;  Herrman  v.  Merchant^  Ins,  Co.^  81 
N.  Y.  184.)  With  these  rules  in  mind  let  us  analyze  the 
language  above  referred  to  :  "Said  company  shall  have  the 
unquestioned  right,  upon  becoming  satisfied  of  such  faet^  to 
terminate  this  contract,"  etc.  What  fact?  Obviously  the 
fact  of  co»viction  of  a  felony  or  of  such  a  degree  of  intem- 
perance on  the  part  of  the  insured  as  to  impair  his  health. 
The  sentence  begins,  "  Shxyuld  the  life  insured  be  convicted  of 
a  felony^  or  become  so  vntemperate  as  to  impair  his  health  or 
induce  delirium,  tremeas^'^  etc.  We  think  this*  language 
assumes  the  existence  of  the  fact  as  an  essential  pre-requi- 
site  to  the  exercise  of  the  right  reserved.  Upon  becoming 
satisfied  of  ^'such  facV*  and  not  otherwise  has  the  insurer 
the  right  to  terminate  tlie  contract.  Let  us  suppose  that 
the  insurer  in  a  given  case  should  be,  or  claim  to  be, 
satisfied  that  the  insured  had  been  convicted  of  a  felony, 
and  should  thereupon  terminate  the  policy.  Suppose  further 
that  the  insured  had  not  been  convicted  at  all,  or  had 
only  been  convicted  of  a  misdemeanor.  Could  the  insurer 
in  such  a  case  successfully  maintain  that  it  had  properly  exer- 
cised its  right  to  terminate  and  cancel  the  contract?  We 
think  not.  Let  us  assume  that  the  insured  had  never  even 
tasted  intoxicating  liquors,  and  that  the  insurer  had  informa- 
tion from  which  it  became  satisfied  that  the  insured  had  become 
so  intemperate  as  to  impair  his  health,  and  thereupon  the 
insurer  had  proceeded  to  cancel  the  policy.  Can  it  be  seriously 
urged  that  such  cancellation  would  clearly  be  supported  by  the 
language  of  this  contract?  In  answering  this  inquiry  in  the 
negative,  we  do  not  deny  the  right  of  an  insurance  company 
to  make  just  such  a  contract  as  the  defendant  claims  to  have 
made  in  the  present  instance.  But  insurance  contracts,  above 
all  others,  should  be  clear  and  explicit  in  their  terms.  They 
should  not  be  couched  in  language  as  to  the  construction  of 
73 
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which  lawyers  and  courts  may  honestly  diflEer.  In  a  word, 
they  should  be  so  plain  and  unambiguous  that  men  of  average 
intelligence  who  invest  in  these  contracts .  may  know  and 
understand  their  meaning  and  import. 

It  would  have  been  perfectly  simple  for  the  insurer  to  have 
said  that  whenever  it  becomes  satisfied  that  the  insured  has 
been  convicted  of  a  felony,  or  has  become  so  intemperate  as 
to  impair  his  health,  it  should  have  the  unquestioned  right  to 
terminate  the  contract,  even  though  it  should  transpire  that  it 
had  acted  on  mistaken  information,  or  without  evidence.  But 
this  the  insurer  did  not  say.  On  the  contrary,  it  has  used 
language  which  strongly  indicates  an  intention  to  make  the 
existence  of  the  fact  the  test  of  the  right  to  cancel  the  contract. 
We  think  the  most  favorable  construction  of  this  language  to 
which  the  insurer  is  entitled  leaves  its  true  meaning  in  doubt, 
and  under  the  rule  above  adverted  to,  that  doubt  should  be 
resolved  in  favor  of  the  insured.  We,  therefore,  conclude 
that  the  defendant's  exception  to  the  refusal  of  the  trial  court 
to  direct  a  verdict  in  its  favor,  and  to  the  refusal  of  the  court 
to  instruct  the  jury  that  the  defendant's  construction  of  the 
contract  was  the  true  one,  were  not  well  taken,  and  that  the 
judgment  of  the  court  below  should,  therefore,  be  aflSrmed, 
with  costs. 

Paekbb,  Ch.  J.  (dissenting).  The  trial  court  charged  the 
jury :  "  There  is  really  but  one  question  presented  for  your 
consideration  upon  the  issues,  and  that  is  whetlier  by  the 
terms  of  the  policy  the  insured  during  his  lifetime  became  so 
intemperate  as  to  impair  his  health,"  and,  further,  that  the 
burden  was  on  the  defendant  company  of  establishing  tlie 
affirmative  of  the  proposition.  This  view  is  about  to  receive 
the  approval  of  this  court,  and  as  I  am  unable  to  unite  in  it 
my  reasons  for  dissenting  will  be  briefly  given. 

The  policy  of  insurance  contains  the  following  provision : 
"  Should  the  life  insured  be  convicted  of  a  felony,  or  become 
so  intemperate  as  to  impair  his  health  or  induce  delirium 
tremens,  said  company  shall  have  the  unquestioned  right| 
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upon  becoming  satisfied  of  such  fact,  to  terminate  this  con- 
tract immediately  upon  the  tender  to  the  party  in  interest  of 
the  legal  reserve  as  hereinbefore  described."  The  answer 
alleged,  and  the  defendant  proved,  that  it  caused  the  habits  of 
Charles  Janneck  to  be  investigated  in  October.  1893 ;  that 
the  report  of  the  results  of  such  investigation  satisfied  the 
defendant,  on  October  28,  1893,  that  the  assured  had  become 
so  intemperate  as  to  impair  his  health,  and  on  October  31, 
1893,  it  caused  to  be  tendered  to  the  party  in  interest  the 
amount  of  the  legal  reserve  pursuant  to  the  foregoing  provis- 
ion of  the  policy,  and  gave  notice  that  it  had  terminated  the 
policy.  The  assured  died  in  August,  1894.  It  is  not  ques- 
tioned, of  course,  that  it  was  competent  for  the  parties  to  the 
contract  to  agree  that  intemperance  which  should  be  so  great 
afi  to  impair  the  health  of  the  insured  should  be  treated  as  a 
suflScient  cause  for  the  termination  of  the  policy,  that  the 
company  should,  have  the  right  to  determine  that  question, 
and  that  its  determination,  if  made  in  good  faith,  should  be 
final.  But  while  it  is  conceded  that  the  parties  were  compe- 
tent to  make  such  a  contract,  and  that  one  of  them  at  least 
attempted  to  do  so,  it  is  said  that  they  did  not  succeed.  In 
other  words,  that  while  the  language  employed  in  the  provis- 
ion quoted  tends  in  that  direction,  it  is  not  by  it  so  clearly 
and  emphatically  expressed  as  to  call  upon  the  court  to  give 
such  a  construction  to  it,  and  the  necessary  result  is  that  the 
provision  becomes  meaningless  and  serves  no  purpose  what- 
ever. It  seems  to  me  quite  clear  that  the  parties  agreed  that 
should  the  life  of  the  insured  become  so  intemperate  as  to 
impair  his  health  the  company  should  have  the  right  —  yes, "  the 
unquestioned  right,"  provided  it  first  became  "  satisfied  of  such 
fact "  —  to  do  what  ?  "  To  terminate  this  contract."  When  ? 
"  Immediately."  On  what  condition  ?  "  Upon  the  tender  of 
the  legal  reserve."  It  seems  to  me  that  a  reasonable  construc- 
tion of  this  language  requires  us  to  hold  that  the  parties  did 
provide  a  method  by  which  the  defendant  company  could  ter- 
minate the  contract  in  the  contingency  provided  for,  which 
could  only  be  brought  into  existence  by  the  conduct  of  tho 
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insared.  The  defendant  having  offered  evidence  tending  to 
show  that  snch  a  contingency  arose  and  that  after  an  investi- 
gation it  became  satisfied  that  the  fact  wag  that  the  insured 
had  become  so  intemperate  as  to  impair  his  health,  and  hav- 
ing thereupon  canceled  the  policy  and  tendered  back  the 
amonnt  of  the  legal  reserve,  under  the  evidence  in  this  case 
there  was  but  one  question  for  the  jury,  and  that  was  whether 
the  defendant  in  what  it  did  acted  in  good  faith.  The  learned 
counsel  for  the  defendant  asked  the  court  so  to  rule  and  to 
submit  that  question  as  the  only  question  to  the  jury,  but  his 
request  was  refused,  and  the  exception  taken  would  lead  to  a 
new  trial  if  the  contract  should  receive  the  construction  I  have 
suggested. 

Bartlett,  Martin,  Yann  and  Cullen,  JJ.,  concur  wrth 
Werner,  J.,  for  affirmance  ;  Gray,  J.,  concurs  with  Parker, 
Ch.  J. 

Judgment  affirmed. 

Amelia  C.  Smaldone,  Respondent,  v.  The  President  and 
Directors  of  the  Insurance  Company  of  North  America 
OF  Philadelphia,  Pennsylvania,  Appellant. 

FiKB  Insurance  —  Waiver  of  Service  of  Proofs  of  Lobs.  An  ngent 
of  a  fire  insurance  company,  authorized  to  adjust  the  amount  of  a  loss  and 
empowered  to  negotiate  any  settlement  of  the  claim  of  the  insufed  and  to 
pay  and  discharge  it,  is,  under  such  circumstances,  a  general  agent,  and 
his  waiver  of  service  of  proofs  of  loss  will  bind  the  company,  although 
such  waiver  was  not  indorsed  upon  the  policy  as  therein  required. 

Smaldone  v.  Ins.  Go.  of  K  A.,  22  App.  Div.  683.  affirmed. 

(Argued  March  23,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Conrt  in  the  third  judicial  department,  entenred 
December  10,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Savmd  S.  Hatt  for  appellant.  The  furnishing  of  proofs 
of  loss,  as  required  by  this  policy,  was  a  condition  precedent 
to  plaintiff's  right  of  recovery.  {Titus  v.  G,  F.  Ins.  Co.^  81 
N.  Y,  411 ;  Blosso^n  v.  Z.  K  Ins,  Co.,  64  N.  Y.  162 ;  Quin^ 
Ian  V.  P.  W.  Ins.  Co.,  133  N.  Y.  356.)  Under  the  limited 
and  restricted  power  upon  agents  as  to  waiving  any  condition 
of  the  policy,  the  trial  court  erred  in  allowing  plaintiflE  to  show 
the  oral  waiver  by  Scotland  as  to  the  service  of  proofs  of  loss 
and  appraisal.  {Messelback  v.  Normam,,  122  N.  Y.  583; 
Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  356 ;  Moore  v.  II  F. 
Ins.  Co.,  141  N.  Y.  219 ;  Ba^umgwrUl  v.  P.  W.  Ins.  Co.,  136 
N.  Y.  547.)  TJie  trial  judge  erred  in  charging  the  jury  that 
Scotland  stood  in  the  place  of  the  company,  and  that  if  the  jury 
found  that  he  stated  that  plaintiff  need  not  tile  proofs  of  loss 
it  was  a  waiver  of  the  terms  of  the  policy  in  that  regard  by 
the  company.  {Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  356 ; 
O'Brien  v.  P.  Ins.  Co.,  134  N.  Y.  28 ;  Blossom  v.  Z.  F. 
Ins.  Co.,  64  N.  Y.  165:  Armstrong  v.  A.  Ins.  Co.,  130  N. 
Y.  560:  Moore  v.  B.  F.  Ins.  Co.,  141  N.  Y.  219;  Baum- 
gartel  v.  P.  W.  Ins.  Co.,  136  N.  Y.  547 ;  Mason  v.  II  Ins. 
Co.,  37  U.  C.  [Q.  B.]  437 ;  Q.  Ins.  Co.  v.  Young,  5  South. 
Kep.  117 ;  Norman  v.  Ins.  Co.,  4  Ins.  L.  J.  827 ;  Micliad  v. 
EUy,  61  Hun,  180.) 

T.  F.  Hamilton  for  respondent.  Stipulations  which  relate 
to  procedure  merely,  after  the  occurrence  of  a  loss,  are  to  be 
reasonably  and  not  rigidly  construed.  {Paltrovitch  v.  P. 
Ins.  Co,,  143  N.  Y.  73.)  An  insurance  company  may  orally 
waive  the  service  of  proofs  of  loss.  {Lowry  v.  Z.  Lis.  Co., 
32  Hun,  329  ;  Craighton  v.  A.  Ins.  Co.,  39  Ilun,  319 ;  Smith 
V.  IL  Ins.  Co.,  47  Hun,  30 ;  Titus  v.  G.  F.  Ins.  Co.,  81  N. 
Y.  411.)  Defendant  specifically  waived  the  condition  in  the 
policy  requiring  the  submission  of  the  proofs  of  loss.  {Kier- 
nan  v.  D.  C.  M.  Ins.  Co.,  150  N.  Y.  190.)  Defendant  is 
estopped  from  enforcing  the  provision  in  the  policy  requiring 
the  insured  to  present  written  proofs  of  loss.  {Aldriek  v. 
II.  Ins.  Co.,    20  Wkly.  Dig.   70 ;  Bishop  v.  A.  Ins.  Co., 
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130  K  Y.  488  ;  Sharpe  v,  M.  M,  Ins.  Co.,  8  App.  Div.354 ; 
McOuire  v.  H,  F.  Ins.  Co.^  7  App.  Div.  576;  P.  Ins.  Co. 
V.  Munger,  49  Kans.  178 ;  Ide  v.  P.  Ins.  Co.,  2  Biss.  333 ; 
S.  Ins.  Co.  V.  Fay,  22  Mich.  467 ;  Sergent  v.  L.  &  L.  <&  G. 
Ins.  Co.,  155  K  Y.  349;  McNally  v.  P.  Ins.  Co.,  137  N. 
Y.  389  ;  O.  El.  Co.  v.  L.(&L.&  G.  Ins.  Co.,  159  K  Y.  418.) 

CuLLBN,  J.  The  action  is  brought  on  a  standard  fire  insur- 
ance policy,  and  the  only  question  raised  on  this  appeal  is  as 
to  the  power  of  an  agent  sent  by  the  defendant  to  adjust 
the  loss  to  waive  the  provision  of  the  policy  requiring  the 
service  of  proofs  of  loss.  This  agent  was  not  only  author- 
ized to  adjust  the  amount  of  the  loss,  but,  as  appears  by  his 
own  testimony,  was  empowered  to  negotiate  any  settlemeut  of 
the  claim  of  the  insured  on  the  policy  and  to  pay  and  dis- 
charge such  claim.  Shortly  after  tbe  occurrence  of  the  fire, 
and  before  the  expiration  of  the  time  within  which  it  was 
necessary  to  serve  the  proofs  of  loss,  the  agent,  in  his  negotia- 
tions with  the  plaintifPs  assignor  and  his  attorney,  absolutely 
repudiated  any  liability  on  the  part  of  the  defendant,  claim- 
ing that  the  premises  insured  were  vacant  in  contravention  of 
the  terms  of  the  policy,  though  he  seems  to  have  been  will- 
ing to  have  settled  with  the  insured  if  he  could  do  so  for  a 
suflSciently  small  sum.  The  parties  could  not  agree  on  the 
amount  to  be  paid,  when,  as  testified  by  the  plaintiff's  wit- 
nesses and  as  found  by  the  jury,  the  agent  told  the  attorney 
for  the  insured  that  he  did  not  want  him  to  file  proofs  of  loss 
or  have  appraisers  appointed,  but  that  he  might  "  go  on  and 
sue  as  soon  as  you  wish  to."  The  defendant  requested  the 
court  to  instruct  the  jury  that  the  agent  had  no  power  to  waive 
the  requirement  for  service  of  the  proofs  of  loss  unless  it  was 
indorsed  upon  the  policy.  This  request  was  refused  and  the 
court  charged  the  jury  that  if  the  agent  waived  the  service  of 
the  proofs  of  loss  and  the  appointment  of  appraisers  his  act 
bound  the  defendant. 

We  think  that  this  ruling  of  the  trial  court  was  correct.  It 
is  not  necessary  to  review  the  many  cases  to  be  found  in  this 
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state  on  the  power  of  agents  to  waive  the  conditions  or 
requirements  of  insurance  policies.  There  is  no  necessary 
inconsistency  in  the  decisions  of  this,  court  on  the  subject. 
The  determination  of  the  question  depends  on  the  rank  and 
authority  of  the  agent  and  the  subject-matter  with  reference 
to  which  he  assumes  to  act.  We  have  recently  held  (Ilicks  v. 
British  Am.  Ass.  Co.^  162  N.  Y.  284)  that  a  local  agent 
authorized  to  issue  policies  could  not,  by  his  declarations  or 
acts,  waive  the  provision  of  a  policy  that  proofs  of  loss  must 
be  furnished.  The  agent  in  this  case,  however,  was  not  a 
local  agent,  but  was  vested  with  plenary  powers  to  adjust  the 
defendant's  liability  and  pay  any  claim  that  might  be  made 
against  it.  As  to  the  matter  in  hand,  he  was  a  general  agent, 
not  a  special  agent  or  one  with  limited  authority,  and  could 
do  whatever  the  company  itself  might  do.  It  is  unquestion- 
able that  he  could  have  paid  the  loss  without  the  production 
of  any  proofs  of  loss ;  equally,  he  could  repudiate  all  liability 
on  the  part  of  the  defendant  and  waive  the  proofs  of  loss  or 
appointment  of  appraisers.  The  question  seems  settled  by  the 
late  decision  of  this  court  in  Sergent  v.  Liverpool  (&L.(&  G.  Ins. 
Co.  (155  IS.  Y.  34:9,  355),  where  it  is  said  through  Bartlett, 
J.,  that  "  While  it  is  true  that  the  policy  in  suit  contained  the 
usual  clause  as  to  proofs  of  loss  being  filed  within  sixty  days, 
and  that  no  officer,  agent  or  other  representative  of  the  com- 
pany should  have  power  to  waive  any  condition  thereof,  except 
by  written  agreement  indorsed  thereon,  yet,  a  party  to  a  con- 
tract containing  such  a  provision  may,  by  conduct,  estop  him- 
self from  enforcing  it  against  one  who  has  acted  in  reliance 
upon  such  conduct.  He  may  also  bo  estopped  by  the  act  of 
an  agent  who  possesses,  or  whom  he  has  held  out  to  possess, 
this  power  in  respect  to  the  provision."  In  that  case  the 
court  followed  its  previous  decision  in  Bishop  v.  Agr.  Lis. 
Co.  (130  N.  Y.  488).     • 

The  judgment  should  be  affirmed,  with  costs. 

Pakker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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I  169  '284  KiCHABD  HiTFFMiKE  et  al.,  Respondents,  v.  The  City  of 

162       584  Brooklyn,  Appellant. 

78  AD»518  ^^ 

78  Aiy519,  1.  Parties.  The  town  of  Platbush,  by  chapter  856  of  the  Laws  of 
1894,  having  been  merged  in  the  city  of  Brooklyn,  the  city  is  a  proper 
party  defendant  to  any  action  which  might  have  been  brought  against  the 
town  before  the  merger. 

2.  Liability  for  Destruction  of  Oyster  Bed  by  the  DisciujBaE  of 
Sewage  Thereon.  A  right  to  plant  an  oyster  bed  under  public  waters 
within  the  town  of  Platlands,  and  gather  oysters  therefrom,  acquired 
under  the  statute  (L.  1868,  cli.  734),  is  private  property  and  the  destruc- 
tion of  the  bed  by  sewage  discharged  thereon  from  a  sewer  of  a  town  is  a 
direct  invasion  of  a  private  right  and  taking  of  private  prr»perty  within 
the  meaning  of  the  Constitution,  although  tJie  sewer  was  constructed  by 
the  town  under  legislative  authority  (L.  1889,  ch.  161);  and  the  city  of 
Brooklyn,  having  succeeded  to  the  property  and  liabilities  of  the  town,  is 
liable  in  an  action  for  damages  for  such  injury. 
Huffmire  v.  Gity  of  Bi^ooklyn,  22  App.  Div.  406,  affirmed. 

(Argued  March  22,  1900;  decided  May  1, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  3,  1897,  affirming  a  judgment  in  favor  of  plaintlQs 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  WhcUeUy  Corporation  Caunsd  ( WiUiam  J.  Carr  of 
counsel)  for  appellant.  The  statute  having  authorized  the 
construction  of  the  sewer  and  the  discharge  of  its  contents  into 
the  tide  waters,  no  liability  could  attach  to  the  town  of  Flat- 
bush  without  proof  of  fault  either  in  the  method  of  congtruc- 
tion  or  maintenance  of  the  sewer  built  under  such  legislative 
sanction.  {Radcliff  v.  Mayor ^  etc.,  4  N.  Y.  196 ;  BeUinfer 
V.  m.  Y.  C,  E.  jB.,  23  N.  Y.  47 ;  Atwater  v.  Trustees,  124 
N.  Y.  602;  B.  Gas  Co,  v.  Brunswiek,  92  Me.  A^^\  Booth 
V.  R.,  W.  (&  0.  li.  R.  Co,,  140  N.  Y.  267 ;  Morton  v.  Mayor, 
etc.,  140  N.  Y.  207 ;  Hm  v.  Mayor,  etc,,  139  N.  Y.  495 ; 
Morsfield  v.  City  of  Worcester,  110  Mass.  216 ;  W.  M.  Co.  v. 
City  of  Worcester,  116  Mass.  148.) 
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Frederick  E,  Orcme  for  respondents.  While  an  act  of  the 
legislature  authorizing  a  public  improvement  may  protect  a 
munici|)ality  from  liability  for  consequential  injuries,  it  does 
not  protect  it  from  liability  for  the  direct,  actual  and  physical 
taking  of  property.  {Carll  v.  Vil.  of  Northport^  11  App. 
Div,  121 ;  Magee  v.  City  of  Brooklyn^  18  App.  Div.  22 ; 
Moody  V.  Vil.  of  Saratoga  Springs^  17  App.  Div.  207; 
Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204;  Seifert  v.  City 
of  BrooMyn^  101  N.  Y.  13'6;  Noonan  v.  City  of  Albany^ 
79  N.  Y.  470 ;  Moore  v.  City  of  Albany,  98  N.  Y.  407  ;  N, 
Y.  C.  dk  U,  R.  R.  R.  Co.  v.  City  of  Rochester,  127  N.  Y. 
591 ;  Hay  v.  Cohms  Co.,  2  N.  Y.  159.)  The  act  of  1889, 
authorizing  the  town  of  Flatbush,  through  commissioners,  to 
construct  the  sewer,  did  not  authorize  the  taking  or  destruc- 
tion of  private  property  or  property  rights  without  just  com- 
pensation. {Morton  v.  Mayor,  etc.,  140  N.  Y.  207 ;  HiR  v. 
Mayor,  etc.,  139  N.  Y.  495.) 

Wkrner,  J.  This  action  was  brought  to  recover  damages  to 
a  bed  of  oysters  planted  by  the  plaintiffs  in  Mill  creek,  which  is 
tide  water  bordering  upon  that  portion  of  the  city  of  Brooklyn 
formerly  known  as  the  town  of  Flatlands,  Kings  county,  N.  Y. 

These  oysters  were  planted  under  a  permit  issued  to  the 
plaintiffs  by  the  justice  of  the  peace  and  the  supervisor  of  said 
town  of  Flatlands,  pursucmt  to  the  provisions  of  chapter  784 
of  the  Laws  of  1868.  This  act,  in  substance,  provides  that 
any  person  who  has  been  an  inhabitant  of  the  town  for  a  period 
of  six  months  prior  to  making  application  may,  upon  comply- 
ing with  the  provisions  of  the  act,  acquire  the  right  to  plant 
oysters  under  the  public  waters  within  said  town,  and  have 
"  the  exclimve  property  in  the  oysters  so  planted  and  the 
exclusive  use  of  said  oyster  beds.'*^  The  first  permit  received 
by  the  plaintiffs  was  issued  in  December,  1882.  The  rental 
or  license  fee  was  ten  dollars  a  year.  Tiiis  permit  was 
renewed  from  year  to  year  until  1892,  when  the  plaintiffs 
omitted  to  procure  a  formal  renewal  thereof,  but  continued  to 
plant  and  gather  oysters  as  before. 
74 
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On  the  9th  of  February,  1893,  the  plaintiffs  paid  twenty 
dollars,  which  included  the  rental  for  1892,  and  renewed  their 
permit  until  December,  1893.  The  damage  to  plaintiffs' 
oyster  bed  was  caused  by  the  discharge  of  sewage  thereon 
from  one  of  defendant's  sewers.  The  history  of  this  sewer, 
and  its  relation  to  this  controversy,  is  as  follows :  By  chapter 
161,  Laws  of  1889,  the  legislature  authorized  the  town  of 
Flatbush  to  build  a  sewer  to  empty  into  the  waters  of  Jamaica 
bay,  of  which  Mill  creek  is  a  part.  This  sewer  was  con- 
structed so  that  its  outlet  was  about  300  feet  from  plaintiffs' 
oyster  bed,  and  was  first  used  in  January,  1893.  Soon  after 
it  was  in  operation  the  plaintiffs  discovered  that  their  oysters 
were  covered  with  and  ruined  by  tar  and  "  sludge  acid ; "  sub- 
stances which  were  being  discharged  from  the  mouth  of  said 
sewer.  The  town  of  Flatbush  constructed  the  sewer  in  ques- 
tion ;  but,  by  chapter  356  of  the  Laws  of  1894,  said  town  was 
annexed  to  and  became  a  part  of  the  city  of  Brooklyn,  being 
designated  as  the  twenty-ninth  ward  thereof.  Section  4  of 
said  act  provides  that  the  city  of  Brooklyn  shall  not  be  or 
become  liable  to  pay  "  any  debtj  liability  or  obligation  of  the 
town  of  Flatbush  *  *  *  contracted  or  incurred  prior  to 
the  time  this  act  shall  take  effect  *  *  *  but  the  property 
in  such  town  *  *  ^  OjS  now  constituted  *  *  *  shall 
remain  liable  for  said  debts^  liabilities  and  obligations^  and 
the  moneys  to  rneet  the  same^  principal  atid  interest  a>s  they 
accruCy  shall  be  raised  by  taxation  upon  the  property  of  said 
townP 

The  act  further  provides  that  the  taxes  levied  for  these  pur- 
poses, when  collected  by  the  city  of  Brooklyn,  shall  be  paid 
over  to  the  county  treasurer  or  other  proper  officers  charged 
with  the  duty  of  paying  such  indebtedness,  and  exempts  the 
territory  above  described  from  certain  general  city  taxes. 

The  first  question  presented  for  our  consideration,  although  ■ 
not  seriously  urged  upon  the  argument,  is  whether  the  city  of 
Brooklyn  is  the  proper  defendant  in  such  a  case  as  this.     As 
this  action  was  not  brought  until  after  the  town  of  Flatbush 
had  become  merged  in  the  city  of  Brooklyn,  the  latter  is 
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undoubtedly  the  proper  party  defendant  in  any  case  which 
might  have  been  brought  against  the  former  before  such 
merger.  Where  a  municipal  corporation  is  legislated  ont  of 
existence,  and  its  territory  annexed  to  another,  the  latter, 
unless  the  legislature  otherwise  provides,  is  entitled  to  the 
property  and  liable  for  the  debts  of  the  former.  (Dillon  on 
Municipal  Corporations  [4th  ed.]  section  186.)  The  provisions 
of  chapter  356,  Laws  of  1894,  limiting  and  defining  the  lia- 
bility of  the  defendant  for  debts  and  obligations  of  the  town 
of  Flatbush  prior  to  its  annexation  to  the  city  of  Brooklyn, 
were  simply  intended  to  confine  the  area  of  taxation  for  such 
debts  and  obligations  to  the  territory  which  would  have  been 
liable  but  for  such  annexation.  This  is  made  clear  by  other 
provisions  of  the  same  act  exempting  the  territory  annexed 
from  the  payment  of  certain  taxes  levied  for  the  exclusive 
benefit  of  the  city  of  Brooklyn  as  it  was  constituted  prior  to 
1874.  Any  other  construction  of  the  annexation  act  referred 
to  would  leave  remediless  those  having  lawful  claims  against 
the  former  town  of  Flatbush.  That  town  no  longer  exists. 
By  the  act  of  1894  it  became  a  part  of  the  city  of  Brooklyn, 
and  the  latter  js  now  the  only  legal  entity  which  can  be 
brought  into  a  court  of  justice  upon  claims  against  the  former. 

We,  therefore,  address  ourselves  to  the  principal  question 
which  arises  upon  defendant's  contention  that  it  is  not  liable 
in  any  event.  It  seeks  to  shield  itself  from  liability  herein 
by  the  application  of  the  rule  that  in  the  construction  or  oper- 
ation of  a  public  work  under  legislative  authority  or  direction, 
a  municipal  corporation  is  not  answerable  for  such  a  conse- 
quential injury  as  may  result  to  others  where  there  is  no  neg- 
ligence in  such  construction  or  operation. 

We  recognize  the  controlling  force  of  this  familiar  and  now 
well-settled  principle.  It  is  founded  upon  the  transcendent 
power  of  the  legislature,  within  constitutional  limitations,  to 
enact  whatever  it  may  deem  essential  to  tlie  public  welfare. 
The  question  which  most  frequently  arises  in  cases  where  this 
rule  is  invoked,  is  whether  the  injury  complained  of  is  purely 
consequential,  or  is  so  direct  as  to  amount  to  a  taking  of  prop- 
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erty  which  entitles  the  party  injured  to  compengation  under 
the  Constitution.  That  is  the  precise  question  here  predated. 
The  plaintiffs  contend  that  the  casting  of  noxious  and.  destruc- 
tive substances  upon  their  oyster  bed  was  not  a  consequential 
but  a  direct  injury.  The  defendant  insists  tliat  the  discharge 
of  the  eefwer  in  question  into  the  waters  of -Mill  creek  is  sim- 
ply the  consequential  result  of  obedience  tb  the  legislative 
mandate ;  and  that  in  the  absence  of  negligence  on  the  part  of 
the  municipal 'authorities  in  the  construction  and  operation  of 
said  sewer,  the  defendant  is  not  liable.  Applying  the  rule 
which  the  defendant  invokes  in  all  its  force  and  breadth,  we 
think  this  case  falls  directly  within  the  constitutional  inhi- 
bition against  the  taking  of  property  without  compensation. 
The  plaintiffs  were  lawfully  in  possession  of  a  piece  of  land 
under  water  upon  which  they  had  planted  a  bed  of  oysters. 
They  held  their  title  under  legislative  authority,  which  was  as 
ample  and  unquestioned  as  that  under  which  defendant's 
sewer  was  constructed.  Although  this  land  was  under  public 
waters  it  was  as  much  the  private  property  of  the  plaintiflb  as 
though  it  had  been  a  tract  of  farm  land  held  under  a  lease 
from  the  town  of  Flatlands  under  legislative  authority.  The 
act  of  the  defendant  in  pouring  its  sewage  upoi^  this  land  was 
not  consequential.  It  was  as  direct  as  though  it  had  been 
discharged  upon  a  piece  of  land  owned  or  rented  by  the 
plaintiffs  and  used  for  farming  or  gardening  purposes.  In 
the  latter  case  a  municipal  corporation  could  not  successfully 
defend  its  trespass  because  it  was  acting  under  legislative 
authority  ;  or  because  its  sewage  had  been  carried  to  the  lands 
of  tlie  person  complaining  over  the  lands  of  others.  The  fact 
that  plaintiffs'  laud  was  under  public  water,  and  tliat  defend- 
ant's sewage  was  discharged  upon  it,  after  passing  through 
three  hundred  feet  of  public  water,  the  land  under  which  was 
not  in  the  possession  or  control  of  the  plainti&,  does  not 
differentiate  this  case  in  principle  from  the  illustrative  case  of 
a  discharge  of  sewage  upon  surface  lands.  In  either  case  the 
injury  is  so  direct  as  to  amount  to  an  invasion  of  a  private 
right,  which  no  legislative  sanction  or  direction  can  justify  or 
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excuse.  These  views  are,  we  think,  sustained »  hj  abnndant 
anthoijty.  Early  in  tiie  history  of  this*  court  the  distinction 
was  clearly  pointed  out  between  direct  and  consequential 
in  jury  to  private  lands  in  the  prosecution  of  public  work  per- 
formed under  legislative  direction.  The  case  of  Raddiff^s 
Executors  v.  Mayo7\  eto.^  of  BrooJdyn  (4  N.  Y.  205)  wus  one 
in  which  the  plaintiffs  were  held  not  entitled  to  recover  for 
injuries  to  their  lands  occasioned  by  a  change  of  grade  in  the 
sti^et  adjoining  the  same.  None  of  their  lands  had  been 
taken  or  invaded*  In  speaking  of  the  rule  applicable  to  such 
cases.  Judge  Bronsok  said :  "  Private  property  cannot  be 
taken  for  public  use  without  making  just  compensation  to  the 
owner ;  and  a  law  which  authorizes  the  taking  without  pro- 
viding for  compensation,  must  be  unconstitutional  and  void. 
But  laws  which  authorize  the  opening  and  improving  of 
streets  and  highways,  or  the  construction  of  other  works  of  a 
public  nature,  have  never  been  held  void  because  they  omitted 
to  provide  compensation  for  those  who,  tJwugh  their  prop- 
erty was  not  taken^  suffered  indirect  or  consequential  dam- 
ages." In  Bellinger  v.  New  York  •  Central  Railroad  (23 
N.  Y.  47)  the  defendant,  under  legislative  authority,  con- 
structed a  railroad  embankment  in  such  a  manner  as  to  cause 
a  stream  to  overflow  the  lands  of  the  plaintiff.  Judge  Denio, 
in  discussing  the  right  of  the  railroad  company  to  do  the  act 
complained  of,  said  :  "  This  is,  of  course,  to  be  understood  as 
limited  to  cases  in  which  the  legislature  has  the  constitutional 
power  to  act.  If,  therefore,  a  corporation  or  an  officer  should 
be  authorized  by  a  statute  to  take  the  property  of  individuals 
for  any  purpose,  however  public  or  generally  beneficial,  with- 
out compensation,  or,  for  a  private  use,  making  compensation, 
the  pretended  authority  would  be  wholly  void,  and,  of  course*, 
conld  afford  no  protection  to  any  one.  But  this  Ivraitation 
has  110  application  to  cases  where  property  is  not  tahen^  hut 
only  subjected  to  damages  consequential  upon  some  act  done 
hy  the  state  or  pursuant  to  its  authority. ^^ 

In  Atwater  v.   Trustees  of  the    Village  of  Canandai- 
qua  (124  N,  Y,  602),  cited  by  defendant,  and  arising  out 
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of  a  state  of  facts  similar  to  those  in  the  Bellinger  Case 
{supra)  the  distinction  above  adverted  to  was  again  recog- 
nized by  this  court  in  the  following  language:  "In  the 
present  case  the  action  of  the  defendants  in  the  performance 
of  the  work  was  confined  within  the  limits  where  they  had  the 
right  to  execute  it,  and  the  effect  upon  property  beyond  those 
bounds  resulting  in  damages  was  the  consequence  of  such  per- 
foripance  of  the  work,  and  not  the  direct  act  of  its  execution 
by  them.  In  that  respect  tliis  case  is  distinguishable  from  that 
of  St  Peter  v.  Denison  (58  N.  Y.  416).  There  the  defendr 
a/nt  was  held  liable  because,  by  casting  stone  upon  the  prem- 
ises, he  coimrhitted  a  trespass  ;  and  thefacft  that  he  was  engaged 
in  the  performance  of  a  public  work  and  the  fragment  of 
rock  was  in  the  p7'ocess  of  blasting  throvm  upon  t/ie  land  of 
another,  was  no  justification.  Here  the  injury  to  the  plain- 
tiffs' premises  was  not  done  directly  by  any  act  of  the  defend- 
ants, but  it  was  the  consequence  following  and  traceable  to  the 
work  as  the  cause.  In  the  one  case  the  act  of  the  party  was, 
and  in  the  other  not,  a  direct  invasion  of  the  premises  of  the 
plaintiffP 

But  even  more  directly  in  point  are  Nooncm  v.  City  of 
Albany  (79  N.  Y.  476)  and  N,  Y.  C  <&  K  R.  E.  E.  Co.  v. 
City  of  Rochester  (127  N.  Y.  591).  In  the  first  of  these  cases 
it  was  held  :  "  A  municipal  corporation  has  no  greater  right 
than  an  individual  to  collect  the  surface  water  from  its  lands 
or  streets  into  an  artificial  channel,  and  discharge  it  upon 
the  lands  of  another,  nor  has  it  any  immunity,  from  legal 
responsibility  for  creating  or  maintaining  miisances."  In  the 
other  case  it  was  decided  that  "  a  municipality  may  not  empty 
its  sewers  upon  private  property,  without  acquiring  the  right 
so  to  do."  The  same  doctrine  was  held  to  apply  in  Seifert  v. 
City  of  Brooklyn  (101  N.  Y.  143),  which  was  an  action 
brought  to  recover  damages  alleged  to  have  been  caused  to 
plaintiff's  premises  by  defendant's  negligence  in  the  construc- 
tion of  a  sewer.  There  Chief  Judge  Rugbr  stated  the  rule, 
which  is  applicable  here,  as  follows :  "  It  is  a  principle  of  the 
fundamental  law  of  the  state  that  the  property  o£  individuals 
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cannot  be  taken  for  public  use  except  upon  the  condition  that 
just  compensation  be  made  therefor,  and  any  statute  confer- 
ring power  upon  a  municipal  iody^  the  exercise  of  which 
results  in  the  appropriation^  destruction  or  physical  injury 
of  pri/oate  property  by  such  hody^  .is  inoperative  and  inef- 
fecPual  to  protect  it  from  liahilityfor  the  resultant  d^images^ 
unless  some  adequate  provision  is  contained  in  the  statute^  for 
making  such  compensation,  *  *  *  Where  *  *  *  the 
acts  done  are  of  such  a  nature  as  to  constitute  a  positive 
invasion  of  the  individual  rights  guaranteed  hy  the  Consti- 
tutiony  legislative  sanction  is  ineffectual  as  a  protection  to  the 
persons  or  corporation  performing  such  acts  from  responsi- 
bility for  their  consequences.^'* 

The  foregoing  authorities  sufficiently  illustrate  the  under- 
lying principle  which  must  control  the  decision  of  this  case. 
Briefly  recapitulated,  it  is  that  when  in  the  exercise  of  author- 
ity conferred  upon  them  by  the  legislature,  municipal  corpo- 
rations perform  acts  as  a  result  of  which  some  indirect  or  con- 
sequential injury  is  sustained  by  an  individual,  the  latter  has 
no  right  of  action  for  such  injury.  Such  injuries  are  damnum 
absque  injuria.  But  when  a  muiiicipal  corporation  takes 
the  property  of  am,  individual  it  mtistpay  for  it. 

We  have  not  lost  sight  of  defendant's  contention  that  the 
deposit  of  sewage  on  the  plaintiffs'  land  was  not  a  taking  of 
their  property.  We  are  of  the  opinion  that  any  direct  invasion 
of  a  man's  land  is  a  taking  of  his  property  within  the  meaning 
of  the  Constitution.  The  destruction  of  plaintiffs'  oysters  by 
the  casting  of  sewage  upon  them  was  as  clearly  a  taking  of 
their  property  as  the  physical  removal  and  conversion  of  the 
same  would  have  been. 

The  judgment  of  the  court  below  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin  and  Vann,  JJ., 
concur ;  Cullen,  J.,  not  sitting. 

Judgment  affirmed. 


MEMORANDA 

OF 
DjSCISIONS  rendered  DtTRINO   THE  PERIOD  EMBRACED  IN 
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In  the  Matter  of  the  Application  of  Fbedebio  Hall  White, 

an  Infant,  for  the  Appointment  of  a  General  Guardian. 

Metcalf  B.  Hatch  et  al.,  Appellants:   The  Lon^  Island 

Loan  and  Tbust  Company,  Eeepondent. 

(Submitted  February  18,  1900;  decided  February  27,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
160  N.  Y.  685.) 


Ferdinand  Bohmer,  Jb.,  Appellant,  v.  Louis  F.  Haffen 
Commissioner  of  Street  Improvements  of  the  Twenty-third 
and  Twenty-fourth  Wards  of  the  City  of  New  York,  The 
Ma  YOB,  Aldebmen  and  Commonalty  of  the  City  of  New 
YoBK  and  The  Union  Railway  Company  of  the  City  of 
New  Yobk,  Respondents. 

(Submitted  January  29,  1900;  decided  February  27,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
161  N.  Y.  390.) 


Edwabd  H.  Mtbbs  et  al..  Respondents,  v.  Clinton  P.  Pains 
et  al..  Appellants. 

Myer9  v.  Patnd,  18  App.  Div.  882,  affirmed. 
•    (Argued  February  2,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 30, 1897,  affirming  a  judgment  in  favor  of  plaintiflfs,  entered 
upon  the  report  of  a  i*eferee. 
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Eugene  D.  Hawkins  for  appellants. 

A.  J,  Simpson  and  Benjamin  N,  Ca/rdozo  for  respondenta 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkek,  Ch.  J.,  Gray,  Babtlbtt,  Martin,  Vanw, 
CuLLEN  and  Werner,  J  J. 

Charles  B.  Grey,  Respondent,  v.  Eugene  West  et  al., 
Appellants. 

Orey  v.  We^t,  12  App.  Div.  626,  affirmed. 

(Submitted  February  2,  1900;  decided  February  27,  IWO.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  4,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Hcrnier  Weston  for  appellants. 

Adam  J,  Smith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 

The  Sewer  Commissioners  of  Amsterdam,  Appellants,  v, 
Timothy  Sullivan  et  al..  Respondents. 

Sewer  Cammimoners  v.  Sullivan,  11  App.  Div.  472,  affirmed. 
(Argued  February  2,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  22,  1896,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  defendants  entered  upon  the  report  of  a 
referee. 

W.  Barlow  Durdap  for  appellants. 

M.  E,  Driscoll  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Gray,  Bartlett,  Vann,  Cullen  and  Werner,  JJ- 
Not  voting :   Parker,  Cli.  J.,  and  Martin,  J. 


MEMORANDA.  595 

Antonina  Kazmiebczak,  as  President  of  the  Sisters'  Society 
OF  THE  Holy  Rosary,  Respondent,  v.  St.  Adelbert's  Roman 
Catholic  Church  Society  of  Buffalo,  N.  Y.,  Appellant. 

Kaemieremk  r,  St,  Adelberft  B.  C.  Church  8oey,,  14  App.  Div.  628, 
affirmed. 
(Argued  February  2,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  13,  1897,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Philip  A.  Laing  for  appellant. 

jE!  G.  Mansfield  for  respondent. 

Judgment  affirmed,  vdth  costs ;  no  opinion. 
Concur :  Gray,  Bartlett,  Vann,  CulleIj  and  Werner,  J  J. 
Not  voting :  Parker,  Ch.  J.,  and  Martin,  J. 


John  N.  Renninoer,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Benninger  v.  K  T,  a  A  H.  R.  R.  R.  Co.,  11  App.  Div.  666,  affirmed. 
(Argued  February  5,  1900;  decided  February  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  29,  1897,  reversing  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial,  and  granting  a  new  trial. 

Calvin  S,  Croaser  for  appellant. 

Charles  A.  Pooley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Landon,  Cul- 
LEN  and  Werner,  JJ.     Not  sitting :  Gray,  J. 
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Eeqab  J.  Hall,  Bespoudent,  v.  The  Pbebident,  Manaosbb 
AND  Company  of  the  Delaware  and  Hudson  Canal  Com- 
pany, Appellant. 

SdU  y.  PreHderU,  etc,  D.  db  K  G,  Co.,  22  App.  Diy.  680,  ftffimed. 
(Argued  February  6,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  1,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Lewis  K  Carr  for  appellant. 

O,  B.  Wellington  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cul- 
LEN  and  Werner,  JJ.    Not  sitting :  Landok,  J. 


Oliver  M.  Arkenburgh,  Individually  and  as  Executor  of 
the  Last  Will  and  Testament  of  Robert  H.  Arkenburgh, 
Deceased,  Appellant,  v,  James  Wiggins,  Trustee,  et  al., 
Impleaded  with  Others,  Kespondents. 

Arkenburgh  v.  Wiggins,  13  App.  Div.  96,  affirmed. 
(Submitted  February  6,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  second  judicial  department,  entered 
January  23,  1897,  affirming  a  judgment  sust  ining  demurrers 
to  the  complaint  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  and  modifying  and  affirming  as  modified  an 
order  granting  defendants  an  extra  allowance. 

Robert  F,  Little  for  appellant. 

Charles  Edward  Souther  for  respondents. 

Judgment  and  order  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lak- 
don  and  Werner,  JJ.     Not  sitting,  Cullen,  J. 
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William  Altea  et  al.,  Appellants,  v.  The  Citizens'  Sav- 
ings Bank,  Impleaded  with  Others,  Eespondents. 

Alyea  ▼.  Citizeru^  Savings  Bank,  12  App.  Div.  574,  affirmed. 
(Argued  February  6,  1900;  decided  February  27,  1900.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  January  15,  1897,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
affirming  an  interlocutory  judgment  sustaining  a  demurrer  to 
the  complaint,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Hector  M.  Hitchmgs  for  appellants. 

JoJm  Alex  BeaU  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parkeb,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


Ellen  B.  Partridge,  Respondent,  v.  Milwaukee  Mechanics' 
Insurance  Company,  Appellant. 

Partridge  v.  Milwaukee  M.  Ins,  Co.,  13  App.  Div.  619,  affirmed. 
(Argued  February  6,  1900;  decided  February  27«  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  4,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  the  report  of  a  referee. 

Adelbert  Moot  for  appellant. 

WiUiam  S.  MacDonaM  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brikn,  Haight,  Landon, 
CuLLBN  and  Werner,  JJ. 
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KuNiGUNDA  Fandbl,  Respondent,  v.  The  Thibd   Avenue 
Railroad  Company,  Appellant. 

Fandel  v.  Third  Avenue  R.  B.  Co.,  15  App.  Div.  426,  affirmed. 
(Argued  February  6,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
29,  1897,  aflBrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdi^,t,  and  an  order  denying  a  motioii  for  a  new  trial. 

Herbert  R.  Limburger^  Henry  Z.  Scheuerman  and  Henry 
Siegristy  Jr.^  for  appellant. 

Echnund  Luis  Mooney^  Robert  P,  Harlow  and  M.  P. 
(y  Connor  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  JJ. 


Alice  McCarthy,  Respondent,  v.  Emerson  Fbatherston, 
Individually,  and  as  Surviving  Administrator  of  Myra 
White,  Deceased,  Appellant. 

McCarthy  v.  Feathereton,  15  App.  Div.  625,  affirmed. 
(Argued  February  7,  1900;  decided  February  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department,  entered 
March  5,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

A.  W,  Boynton  for  appellant. 

S,  E.  Madera  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullen 
and  Werner,  JJ.     Not  sitting,  Landon,  J. 
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Ubania  p.  Welling,  Respondent,  v.  The  Ivoroyd  Manufac- 
TUKiNG  CoMPANr,  Appellant. 

Welling  v.  Iwroyd  Manfg.  Co,^  15  App.  Div.  116,  affirmed. 
(Argued  February  7,  IdOO;  decided  February  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  24,  1897,  affirming  a  judgment  in  favor  of  plain tiflE 
entered  upon  the  report  of  a  referee. 

J.  K.  Long  for  appellant. 

P.  Q.  Eckerson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
and  Werner,  JJ.    Not  sitting :  Cullen,  J. 


Rachel   A.   Martin,   Appellant,   v.   The    New  Roohelle 
Water  Company  et  al..  Respondents. 

Martin  v.  New  Eochelle  Water  Co.,  11  App.  Div.  177,  affirmed. 
(Submitted  February  7,  1900;  decided  February  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
December  30,  1 896,  reversing  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial. 

John  ff.  Clapp  for  appellant. 

Frederick  W.  Whitridge  and  Willard  Parker  BuUer  for 
respondents. 

Order  affirmed,  and  judgment  absolute  ordered  for  defend- 
ants on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon 
and  Werner,  J  J.    Not  sitting,  Cullen,  J. 
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Fbbdekick  H.  Smith,  Jr.,  Kespondent,  v.  Henby  J.  CsookxBi 
Appellant,  Impleaded  with  Others. 

Smith  V.  Crocker,  14  App.  Div.  245,  jifflrmed. 
(Argued  February  9,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  18,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

Charles  K.  Beekmcm  and  Cha/rUa  B,  Alexander  iot 
appellant. 

Wetton  C,  Percy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  aud  Werner,  JJ. 


Charles  MoCabe,  Kespondent,  v.  Sarah  J.  O'Connor  et  al., 

Appellants. 

MeCdbe  v.  a  Connor,  4  App.  Div.  854,  affirmed. 
(Submitted  February  9,  1900  ;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
15,  1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee.     . 

Henry  J,  McCormick  for  appellants. 

Frank  S,  Black  for  respondent. 

Judgment  affirmed,  with  costs,  on  prevailing  opinion 
below. 

Concur :  Gray,  O'Brien,  Haioht,  Cullen  and  Werner, 
J  J.     Not  voting :  Parker,  Ch.  J.     Not  sitting :  Landon,  J. 
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John  McKinney,  Plaintiff  and  Appellant,  v.  John  J.  White 
et  al.,  Defendants ;  Hebbert  H.  Ybeeland  et  al.,  as  Execu- 
tors of  George  Green,  Deceased,  Impleaded  with  Others, 
Respondents. 

MeKinney  v.  White,  15  App.  Div.  423.  affirmed. 
(Argued  February  9,  IdOO;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iir&t  judicial  department,  entered  April 
28,  1897,  aflSrming  a  judgment  in  favor  of  defendants  entered 
on  the  report  of  a  referee. 

D.  M.  Porter  for  appellant. 

5".  W.  Simpson  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   Gray,  Haight,   Landon  and 
Werner,  JJ.    Dissent :  O'Brien  and  Cullen,  J  J. 


John  F.  Guentheb,  Individually,  and  as  Executor  of  Helen 
Guenther,  Deceased,  Respondent,  v.  Frank  J.  Amsden  et 
al..  Appellants. 

Qitsntlier  v.  Anudsn,  16  App.  IMv.  607,  affirmed. 
(Argued  February  18,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  19,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

H.  H.  Woodward  for  appellants. 
Edwm  M^ Knight  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
Cullen  and  Werner,  JJ. 
76 
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Edward  Warne,  Respondent,  v.  Catherine  Stanton, 
Appellant. 

Warns  v.  Stanton,  12  App.  Div.  623,  affirmed. 
(Submitted  February  13,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

Supreme   Court  in  the  fourth  judicial  department,  entered 

^  February  3,  1897,  modifying  and,  as  modified,  affirming  a 

judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 

referee. 

Richard  Crowley  for  appellant. 

Filkhia  dk  Goe  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  JJ. 


James    H.    Hendrie,  Appellant,  v.  Peter    Kinnear, 
Respondent. 

Hetidrie  v.  Kinnear,  15  App.  Div.  626,  affirmed. 
(Submitted  February  18,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  .entered 
March  3,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  Albany  County  Court  on  trial 
without  a  jury. 

Edward  J.  Meegam,  for  appellant. 

Frederick  E.  Wadhams  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  same  case  in 
84  Hun,  141. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Oul- 
LBN  and  Werner,  JJ.    Not  sitting ;  Landon,  J. 
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Chables  Heidenheimeb  et  al.,  Bespondents,  v.  Bobebt  Boyd, 

Appellant. 

Heidenheimer  v.  Boyd^  16  App.  Div.  580,  affirmed. 
(Submitted  February  13, 1900;  decided  March  6, 1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  April  20,  1897,  aflSrming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

Henry  Daily ^  Jr.^  for  appellant. 

Samuel  TJntermyer  and  Moses  Wemmam,  for  respondents. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbat,  O'Bbien,  Haight,  Lan- 
DON,  CuLLEN  and  Webneb,  JJ. 


BoTAL  Phelps  Cabboll,  Bespondent,  v.  The  New  Yobk 
Elevated  Bailboad  Company  and  The  Manhattan  Bail- 
way  Company,  Appellants. 

CarroU  v.  New  York  Elected  R.  R.  Co.,  14  App.  Div.  278,  affirmed. 
(Argued  February  14,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  15,  1897,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee 

SherriU  Bahcock  and  JvZien  T.  Dames  for  appellants. 

Egerton  L.  Winthrop^  Jr.^  Flamen  B.  Cam^dler  and'  John, 
Jay  Chapman  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Gbay,  Haight,  Cullen  and  Webneb,  JJ.    Dis- 
sent: Pabkeb,  Ch.  J.,  O'Bbien  and  Landon,  JJ. 
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Mabia  Gabdsbb,   Respondent,  v.   Mabia  L.  WnrrBBSoir, 
Appellant,  Impleaded  with  Others. 

Oardtier  v.  Wintei^mn,  17  App.  Div.  630,  affirmed. 
(Argued  February  14,  1900;  decided  March  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
14,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

K  G.  BuUard  for  appellant. 

Joseph  N.  TutUe  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Gray,  O'Beien,  Haight,  Landon,  Cullkh  and 
WssNXB,  J  J.    Not  sitting,  Pabkeb,  Ch.  J. 


Sophia  L.  Rowe,  Appellant,  v.  The  Brooklyn  Lnne  Insxtb- 
ANCB  Company,  Respondent. 

Roioe  V.  Brooklyn  Life  Ins,  Co,,  11  App.  Div.  582,  affirmed. 
(Argued  February  14,  1900;  decided  March  6,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  30, 1896,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury, 
and  granting  a  new  trial. 

Louis  C.  Rowe  for  appellant. 
WHMam  H,  Ford  iot  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
plaintiff  on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Lan- 
don, CuLLEN  and  Werner,  J  J. 
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Jakes  6.  E.  Dubk  et  al.,  Eespondents,  v.  Biohabd  B.  Hcirr, 

Appellant. 

In  the  Matter  of  the  Application  for  Discharge  of  a  Certain 
Judgment  against  Defendant,  Recovered  in  the  Supreme 
Court,  New  York  County,  on  or  about  March  22, 1879. 

Reported  below,  41  App.  Div.  581. 

(Argued  February  26.  1900:  decided  March  «,  1900.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  23,  1899,  reversing  an  order  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  motion  was  made  on  the  ground  that  the  Court  of 
Appeals  has  no  jurisdiction  to  hear  the  appeal,  and  that  the 
appeal  was  not  taken  within  the  time  prescribed  by  the  Code 
of  Civil  Procedure. 

H.  Reeves  for  motion. 

J.  NewUni  Fiero  opposed. 

Per  Curiam.  A  motion  under  section  2182  of  the  Code 
of  Civil  Procedure  to  cancel  a  judgment  is  a  special  proceed- 
ing and  not  an  order  in  an  action. 

The  motion  to  dismiss  the  appeal  is  denied,  with  ten  dollars 
costs. 


.Isaac  B.  Canfieij>,  Respondent,  v.  Andrew  X.  Fallon  et 
al.,  Executors  of  Julia  F.  Mansfield,  Deceased,  et  al., 
Respondents;  Catharine  E.  Gulbsandsen  et  al., 
Appellants. 

(Argued  February  26,  1900;  decided  March  6,  1900.) 

Motions  to  allow  separate  bills  of  costs  to  the  several 
respondents.     (See  161  N.  Y.  623.) 

Remittitur  ordered  amended  so  as  to  allow  a  bill  of  costs  to 
the  guardian  ad  litem  of  the  infant  defendants,  Calantha, 
Arthur,  Lloyd,  Florence  and  Isaac  Canfield  ;  the  other  motions 
for  separate  costs  are  denied. 
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IsADOBE  Neuman,  Respondent,  v.  The  New  York  Mutual 
Savings  and  Loan  Association,  Appellant 

Reported  below,  17  App.  Div.  72. 

(Argued  February  26,  1900;  decided  March  6,.  1900.) 

Motion  to  open  default  taken  by  reason  of  the  non-appear- 
ance of  counsel  of  appellant  upon  the  call  of  the  case  and  to 
reinstate  an  appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  April  16,  1897,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term,  and  granting  a  new  trial. 

Thomas  F.  Conway  for  motion. 

T.  Harvey  Ferris  opposed. 

Motion  to  open  default  granted,  on  payment  of  ten  dollars 
costs.  •  

Daniel  Moonet  et  al..  Appellants,  v.  The  New  York  Ele- 
vated Railroad  Company  et  al..  Respondents. 

(Submitted  February  26,  1900;  decided  March  6.  1900.) 

Motion  to  substitute  James  D.  Mooney,  as  executor  of 
Daniel  Mooney,  deceased,  as  appellant  herein. 

Johnston  cfe  Johnston  for  motion. 

No  one  opposed. 

Motion  for  order  of  substitution  granted,  without  costg. 


J.  Feank  Wright,  Respondent,  v.  The  City  of  Mount 
Vernon,  Appellant. 

Reported  below,  44  App.  Div.  674. 

(Argued  February  26,  1900;  decided  March  6,  1900.) 

Motion  to  restore  an  appeal,  dismissed  for  failure  to  file  the 
return  herein,  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
Decem]>er  2,  1899,  reversing  a  judgment  in  favor  of  defend- 
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ant  entered  upon  the  report  of  a  referee,  and  granting  a  new 
trial. 

William  J.  Marshall  for  motion. 

Milo  J.  White  opposed. 

Motion  to  restore  appeal  granted,  without  costs  to  either 
party. 


Magnolia  Metal  Company,  Respondent,  v.  Sterlingwobth 
Railway  Supply  Company  et  al..  Appellants. 

Magnolia  Metal  Co.  v.  SUrlingioorth  By.  8.  Co.,  33  App.  Div.  683,  appeal 
dismissed. 
(Submitted  February  36,  1900;  decided  March  6,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  upon  an  order  made  at  the  August  term,  1898 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  on  the  grounds  that  the  judgment  of 
the  Appellate  Division  was  unanimous,  and  that  the  said 
Appellate  Division  has  not  allowed  this  appeal  nor  certified 
that  questions  of  law  have  arisen  which  ought  to  be  reviewed 
by  the  Court  of  Appeals. 

Nichols  c&  Baboon  for  motion. 

Alex,  Thain  opposed. 

Motion  to  dismiss  appeal  granted  and  appeal  dismissed, 
with  costs. 


Patrick  Treacy,  Plaintiff,  v.  Anthony  Ellis  et  al., 

Defendants. 

Raphael  J.  Moses,  Appellant ;  Charles  E.  Sohaffnkb, 

et  al..  Respondents. 

Treacy  v.  EUi8,  45  App.  Div.  492,  appeal  dismissed. 
(Argued  February  26,  1900;  decided  March  6,  1900.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  December  13, 1899,  affirming  an  order  grant- 
ing the  application  of  the  respondents  herein  for  the  dis- 
tribution of  certain  fands  in  the  hands  of  the  chamberlain 
of  the  city  of  New  York,  and  denying  the  application  of 
appellant  to  set  aside  the  transfer  to  respondent  SchafiEner  by 
the  receiiverof  the  Grand  Central  Bank,  and  to  distribnte  Baid 
fund  to  the  stockholders  of  said  bank. 

The  motion  was  made  on  the  grounds  that  the  appeal  can- 
not be  taken  as  of  right  to  the  Court  of  Appeals,  the  order 
appealed  from  not  being  one  finally  determining  an  action  or 
special  proceeding,  nor  one  granting  a  new  trial  on  exceptions, 
nor  has  the  Appellate  Division  allowed  said  appeal  nor  cer- 
tified that  questions  of  law  have  arisen  which  should  be 
reviewed  by  this  court. 

William  J.  L&itch  for  motion. 

Henry  B.  Heylmcm  opposed. 

Motion  to  dismiss  appeal  granted  and  appeal  dismissedi  with 
costs. 


Manton  B.  Metoalf  et  al..  Appellants  and  Respondents,  v. 
MoBRis  Moses  and  James  T.  Franklin,  as  Beceivers  of  the 
Property  of  Lesser  Bros.,  Respondents  and  Appellants, 
Impleaded  with  Tobias  Lesser  et  al..  Appellants. 

(Submitted  February  26,  1900;  decided  March  6,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
161  N.  Y.  687.) 

John  Costello,  an  Infant,  by  John  Costello,  his  Guardian 
ad  Litem,  Appellant,  v.  Third  Avenue  Eailroad  Company, 
Respondent. 

(Submitted  February  26,  1900;  decided  March  6, 1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
161  N.  Y.  317.) 
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Minnie  B.  Landon,  Respondent,  t?.  The  Pbefebbed  Aooident 
Insurance  Company  of  New  York,  Appellant. 

Reported  below,  43  App.  DiY.  487. 

(Argued  February  96,  1900 ;  decided  March  6,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Snpreme  Court  in  the  second  judicial 
department,  entered  October  ^,  1899,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  this  court  is 
without  jurisdiction  to  hear  the  appeal,  that  the  judgment  of 
the  Appellate  Division  was  unanimous,  and,  therefore,  not 
appealable  to  this  court,  and  that  the  exceptions  taken  are 
frivolous. 

William  S.  Lewis  for  motion.  n 

George  E.  Cooney^  opposed. 

Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 


Wyckoff  Yan  Sioklen  et  al..  Respondents,  v.  The  Jamaica 
Eleotrio  Light  Company,  Appellant. 

Reported  below,  4U  App.  Dlv.  1. 

(Submitted  March  5, 1900;  decided  March  18. 1900.) 

Motion  to  dismiss  an  appeal  from  an  order  and  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  December  2,  1899,  affirming  a 
judgment  in  favor  of  plaintiffs,  and  an  order  denying  amotion 
for  a  new  trial. 

The  motion  was  made  on  the  grounds  that  the  decision  of 
the  Appellate  Division  was  unanimous,  that  no  questions  of 
law  are  raised  by  the  exceptions  which  can  be  reviewed  by  this 
court,  and  that  such  exceptions  are  frivolous. 

James  G.  Van  SicJden  for  motion. 

Monfort  dk  Fdber  opposed. 

Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. ' 
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Philip  Lipp,  as  Administrator  of  George  Lipp,  Deceased, 
Respondent,  v.  Otis  Brothers  and  Company,  Appellant, 
Impleaded  with  Charles  J.  Gillis  and  Stephen  J.  Geo- 
OHEGAN  and  Benjamin  Altman,  Respondents. 

(Submitted  March  6,  1900;  decided  March  18,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
161  N.  Y.  559.) 

Morris  Steinhardt,  Appellant,  v.  John  O.  Baker, 
Respondent. 

(Submitted  March  5,  1900;  decided  March  18, 1900.) 

Motion  to  substitute  Dauphine  Steinhardt,  Dudley  S. 
Harde  and  Edna  R.  Steinhardt,  as  executors  of  Morris  Stein- 
hardt, deceased,  as  appellants  herein. 

Charles  K  Miller  for  motion. 

No  one  opposed. 

Motion  for  substitution  granted,  without  costs. 


De  Wrrr  A.  Hates,  Respondent,  v.  Simeon  S.  Gsobs, 
Appellant. 

Edpes  Y.  Gross,  9  App.  Div.  13,  affirmed. 

(Argued  February  15,  1900;  decided  March  18,  1900.) 

Appeal  frorii  a  judgment  and  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  third  judicial  department, 
entered  respectively  October  9,  1896  and  September  29, 1896, 
modifying,  and  affirming  as  modified  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

Edgar  A,  Spencer  for  appellant. 

A,  D.  L,  Baker  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Oullkn 
and  Werner,  JJ.     Not  sitting,  Landon,  J. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Abigail  Journ^ay,  Deceased. 
Mabt  L.  Enoblbbboht,   Appellant;  Edward   Spbague,  as 

Execator,  et  al.,  Respondents. 

Matter  of  Joumeay,  16  App.  Div.  667,  aflarmed. 
(Argued  February  26,  1900;  decided  March  18,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  April 
6, 1897,  affirming  a  decree  of  the  Surrogate's  Court  of  Rich- 
mond county  admitting  to  probato  the  last  will  and  testament 
and  the  codicils  thereto  of  Abigail  Journeay,  deceased. 

GaJmn  D,  Van  Name  and  Mortimer  S.  Brown  for  appellant. 

Oeorge  J.  Gre&nfidd  for  respondents. 

Order  aflSrmed,  with  costs ;  no  opinion. 
Concur:  Pabkeb,   Ch.  J.,   O'Bbibn,   Babtlett,  Haight, 
Mabtin,  Yann  and  Landon,  J  J. 
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9162646 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Edwabd  Spbaoue,  as  Administrator  of  David  H. 
JouBNEAY,  Deceased. 

Mabt  L.  Enoelbbeoht,  Appellant;  Edwabd  Spbaoue,  as 
Administrator,  et  al..  Respondents. 

MaUer  of  Bpragus,  40  App.  Div.  616,  affirmed. 
(Argued  February  26,  1900;  decided  March  18,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  May  8, 
1899,  affirming  a  decree  of  the  Surrogate's  Court  of  Richmond 
county  settling  the  accounts  of  Edward  Sprague,  as  surviving 
administrator  of  the  estate  of  David  H.  Journeay,  deceased. 

Gahin  J).  Van  Name  and  Mortirrier  S.  Brown  for  appellant. 

Oeorge  J,  Qreenfidd  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkeb,   Ch.  J.,   O'Bbien,  Babtlett,   Haight, 
Mabtin,  Vann  and  Landon,  J  J. 
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William  J.  Morgan,  Comptroller  of  the  State  of  New  York, 
and  Nicholas  Gbumbach,  County  Treasurer  of  Onondaga 
County,  Appellants,  v.  George  B.  Warner  et  al.,  as  Execu- 
tors of  John  Stolp,  Deceased,  et  al.,  Eespondents. 

Morgan  v.  Warnef\  45  App.  Div.  424,  affirmed. 
(Submitted  February  27,  1900;  decided  March  13,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the'Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  December  3,  1899,  affirming  an  order  of  the 
Surrogate's  Court  of  Onondaga  county  modifying  a  prior 
order  assessing  a  transfer  tax  upon  certain  property  paaeing 
under  the  will  of  John  Stolp,  deceased. 

John  MoZenncm  for  appellants. 

George  B,  Warner  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlstf,   Haight, 
Martin,  Yann  and  Landon,  J  J. 


In  the  Matter  of  the  Petition  of  John  D.  Campbell,  Bespondent^ 
for  an  Order  Eevoking  and  Canceling  Liquor  Tax  Certificate 
No.  34,379,  Issued  to  William  F.  Bobinett,  Appellant. 

Daniel  O'Grady,  Special  Deputy  Commissioner  of  Excise, 

Respondent. 

Matter  of  Campbell,  46  App.  Div.  684,  affirmed. 
(Argued  February  27,  1900;  decided  March  18,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  3,  1900,  reversing  an  order  of  Special  Term  dismis- 
sing an  application  for  the  revocation  of  a  liquor  tax  certifi- 
cate, and  granting  such  applicatioD. 

Moses  Shire  for  appellant 

P.  W.  CuUinan  and  Z.  H,  Jones  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,   Ch.   J.,   Bartlett,   Haioht,   Mastth, 
Vann  and  Landon,  JJ.     Not  voting,  O'Brien,  J. 
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Thb  People  or  the  State  of  Nfew  Yokk  ex  rel.  John  Kooh, 
Bespondent,  v.  Benjamin  B.  Odell,  Mayor  and  ex  officio 
Chief  of  Police  of  the  City  of  Newburgh,  Appellant. 

F^U  ex  rel.  Koch  y.  OdeU,  44  App.  Div.  630,  affirmed. 
(Sabmitted  February  27,  1900;  decided  March  13,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  28,  1899,  affirming  an  order  of  Special  Term  grant- 
ing a  peremptory  writ  of  mandamus  commanding  the  rein- 
statement of  the  relator  in  his  position  as  police  constable  of 
the  city  of  Newburgh. 

C.  L.  Wari/ng  for  appellant. 

A.  H.  F.  Seeger  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  O'Brien,   Bartlbtt,   Haioht, 
Martin,  Vann  and  Landon,  J  J. 


In  the  Matter  of  the  Application  of  Michael  Coogan, 
Eespondent,  for  a  Writ  of  Mandamus,  v.  William  J.  Mor- 
gan, as  Comptroller  of  the  State  of  New  York,  Appellant. 

People  ex  rel.  Coogan  v.  Morgan,  45  App.  Div.  628,  afflrmed. 
(Sabmitted  February  27,  1900;  decided  March  13,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  15,  1899,  affirming  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus  commanding  the 
appellant  herein,  as  comptroller  of  the  state  of  New  York,  to 
direct  the  county  treasurer  of  Livingston  county  to  refund  to 
the  petitioner  certain  moneys  erroneously  paid  by  him  under 
the  Transfer  Tax  Act. 

Robert  B,  Bach  for  appellant. 

Biichana/n  dk  Lawyer  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,  Bartlbtt,  Haioht, 
Martin  and  Vann,  JJ.    Not  sitting,  Landon,  J. 
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ViBGiLio  Del  Gbnovesi:  et  al.,  Respondents,  v.  The  Thibd 
Avenue  Railboad  Company,  Appellant. 

Del  Genovese  v.  Third  Avenue  B.  B.  Co.,  18  App.  Div.  412,  affirmed. 
(Argued  February  1,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 27,  1897,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  the  report  of  a  referee. 

Senry  Z.  Schsuerman  and  Henry  M,  Ward  for  appellant. 

Z.  Laflin  KeUogg  and  Alfred  (7.  Pette  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkek,  Ch.  J.,  Gray,  Baetlbtt,  Mabtin,  Vann, 
CuLLBN  and  Webneb,  J  J. 


162b  614!  Michael  Tully,  Respondent,  v.  New  Yobk  and  Texas 

Steamship  Company,  Appellant 

7\Llly  V.  N.  T.  db  Texas  Steamship  Co,,  10  App.  Div.  463,  affirmed. 
(Argued  February  2,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6,  1897,  modifying  and  as  modified  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

George  S,  Golemcm^  TciUmnadge  W.  Foster  and  Thomas  B. 
Hewitt  for  appellant. 

Edwin  H.  Leavitt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Mabtin,  Vann  and  Webneb,  JJ. 
Not  voting :  Gbay  and  Babtlett,  J  J.   Not  sitting :  Cullen,  J. 
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The  Pboplb  of  the  State  of  New  York  ex  rel.  Isaac  L. 
Smith  et  al.,  Appellants,  v.  James  E.  Allen,  Commissioner 
of  Highways  of  the  Town  of  West  Turin,  Respondent. 

People  ex  rel.  Smith  v.  AUen,  87  App.  Div.  248,  affirmed. 
(Argued  February  27,  1900;  decided  March  20,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  30, 1899,  reversing  an  order  of  Special  Term  granting 
a  peremptory  writ  of  mandamus  directing  the  defendant,  as 
commissioner  of  highways  of  the  town  of  West  Turin,  to 
obey  an  order  of  the  Lewis  County  Court  commanding  him 
to  open  and  lay  out  a  certain  proposed  highway  in  said  town. 

S.  H.  Ryd  for  appellants. 

Henry  W.  BenUey  for  respondent. 

Order  aflBrmed,  with  costs,  on  opinion  below. 
Concur:  Pabker,   Ch.   J.,   O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Andrew  B.  Yetter,  as  Administrator  of  William  Liv- 
ingston, Deceased. 

Andrew  B.  Yetter,  as  Administrator,  Appellant;  Annie 
Livingston  Clemens,  Contestant,  et  al.,  Respondents., 

Moitter  of  Yetter,  44  App.  Div.  404,  affirmed. 
(Argued  February  28,  1900;  decided  March  20,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 24,  1899,  modifying  and  as  modified  affirming  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  settling 
the  accounts  of  Andrew  B.  Yetter,  as  administrator  of  Wil- 
liam Livingston,  deceased. 
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Frederick  E.  Anderson  for  appellant. 
Robert  Weil  for  respondents. 

Order  affirmed,  with  one  bill  of  costs  in  this  court,  payable 
out  £>f  the  estate,  on  opinion  below. 

Concur :  Parker,  Oh.  J.,  O'Bbikn,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Ida  Alice  Jaunoey  et  al.,  Kespondents,  v.  Herman  G.  Wbi- 
BEZAHL,  Appellant,  Impleaded  with  John  Bard  et  al., 
Bespondents. 

Jauncey  v.  Bard,  45  App.  Div.  624,  appeal  dismissed. 
(Argued  February  28,  1900;  decided  March  20,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
November  21, 1899,  affirming  an  order  of  Special  Term  over- 
ruling the  exceptions  of  the  appellant  herein  to  the  report  of  a 
referee  in  an  action  to  foreclose  a  mortgage,  and  confirming 
such  report. 

David  B.  HiU  for  appellant. 

Charles  L,  Jones  and  Joseph  Kling  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch.   J.,  O'Brien,    Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Alfred  H.  Lorton  et  al..  Appellants,  v.  The  Mayor,  Alder- 
men AND  Commonalty  of  the  City  op  New  York, 
Bespondent. 

LorUm  v.  TU  Mayor,  38  App.  Div.  140,  affirmed. 
(Argued  March  1,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered' Sep- 
tember 16,  1898,  affirming  a  judgment  in  favor  of  defend- 
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ant  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Thomas  AUison  for  appellants. 

JoJi/nf  WTuderiy  Corporation  Cotmsd  {Theodore  Gonnoly  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Pabeeb,  Ch.  J.,  O'Bbibn,  Babtlbtt,  Haioht, 
Mabtin,  Vann  and  Landon,  JJ. 


Jambs  V.  Lawbenoe,  as  Surviving  Partner  of  the  Firm  of  i62  ~~«i7 
Lawbenoe  Bbothebs,  Appellant,  -y.  The  Ma  yob,  Aldebmen  .  77^1)^40 
AND  Commonalty  op  the  City  of  New  Yobk,  Respondent. 

Lamrence  v.  The  Maffor,  29  App.  Div.  298,  affirmed. 
(Submitted  March  1,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
27,  1898,  aflBrming  a  judgment  entered  upon  a  dismissal  of  the 
complaint,  except  as  to  the  amount  admitted  by  the  defendant 
to  be  due,  by  the  court  at  a  Trial  Term. 

Joseph  F.  Daby  for  appellant. 

John  Whalen^  Corporation  Counsel  {Theodore  Connoly^  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  J  J. 


Maggie  Piehl,  as  Administratrix  of  John  Piehl,  Jr.,  Deceased,       1  i62b  6i7 
Appellant,  v.  The  Albany  Railway,  Respondent.  ®^^  A®^ 

PiM  ▼.  Albany  Bailway,  90  App.  Div.  166,  affirmed. 
(Argued  March  2,  1900;  decided  March  20, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
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17, 1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

Mark  Cohn  for  appellant. 

Lewis  E.  Ga/rr  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Pabker,  Ch.  J.,  O'Bbien,  Bartlett,  Haight, 
Martin  and  Vann,  J  J.     Not  sitting :  Landon,  J. 


Amelia  S.  Callanan,  Respondent,  v.  Margaret  0.  Clement, 
as  Executrix  of  Phebb  Steenbergh,  Deceased,  AppeUant. 

Callanan  v.  Clement,  82  App.  Div.  681.  affirmed. 
(Argued  March  2,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  July  16,  1898,  affirming  a  judgment  in  favor 
of  plaintiff  entered  '  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Edga/r  T.  BrackeU  for  appellant. 

Jcmiea  W.  Verheck  for  respondent. 

Judgment  and  order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parker,   Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin  and  Vann,  JJ.    Not  sitting :  Landon,  J. 


The  Bradley  &  Currier  Company,  Limited,  Hespondent, 
V,  Maurice  T.  Ward  et  al..  Appellants. 

Bradley  db  Currier  Co.  v.  Ward,  15  App.  Div.  886,  affirmed. 
(Argaed  March  2,  1900;  decided  March  20,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1897,  overruling  exceptions  ordered  to  be  heard  in  the 
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first  instance  by  the  Appellate  Division,  and  ordering  judg- 
ment in  favor  of  plaintiff  upon  a  verdict  directed  by  the  court. 

Henry  K,  Davis  for  appellants. 

Austin  E.  Pressmger  tor  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,   Ch.  J.,   Bartlett,   Haight,   Mabtik, 
VANN  and  Landon,  J  J.     Not  voting :  O'Brien,  J. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Thomas  J.  Ray,  Respondent. 

People  Y,  Bay,  86  App.  Div.  889,  appeal  dismissed. 
(Argued  March  14,  1900;  decided  Marcti  20,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Coart  in  the  second  judicial  department,  entered 
March  27,  1899,  reversing  a  judgment  of  the  Orange  County 
Court  convicting  the  defendant  of  the  crime  of  feloniously 
receiving  stolen  goods,  and  granting  a  new  trial. 

A.  H.  F.  Seeger  for  appellant. 

BeTija/min  McClung  for  respondent. 

Appeal  dismissed  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  JJ.    Not  sitting  :  Cullen,  J. 


George  W.  Bergen  et  al.,  Appellants,  v.  John  M.  Hitohings, 
Respondent. 

Bergen  v.  HiUhings,  23  App.  Div.  895,  appeal  dismissed. 
(Argued  March.  16,  1900;  decided  March  20,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
November  30,  1897,  reversing  a  judgment  in  favor  of  plain- 
tiffs entered  upon  the  report  of  a  referee,  and  granting  a  new 
trial. 
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Horace  Secor,  Jr.,  for  appellants. 

Hector  M.  Hitchmga  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion.  l^ 

Concur  :  Parkeb,  Ch.  J.,  Gbay,  Babtlett,  Mabtin,  Yann, 
CuLLEN  and  Webneb,  J  J. 


The  Buffalo  Loan,  Tbust  and  Safe  Deposit  Company, 
Eespondent,  v.  The  Medina  Gas  and  Eleotbio  Light 
Company  and  The  Holland  Tbust  Company,  Appellants. 

-  (Submitted  March  Id,  1900;  decided  March  30,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
162  N.  Y.  67.) 

Edwabd  S.  Stokes,  as  Eeceiver  of  The  Hoffman  House, 
Eespondent,  v.  The  Hoffman  House  of  New  Yobk, 
Appellant. 

Reported  below,  46  App.  Div.  120. 

(Submitted  March  13,  1900;  decided  March  20,  1900.) 

Motion  to  put  on  calendar  and  prefer  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court, 
in  the  first  judicial  department,  entered  January  2,  1900, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  pendency 
of  this  action  prevents  the  winding  up  of  the  affairs  of  the 
receivership  herein,  and  that  it  is  of  the  highest  importance 
to  all  parties  and  the  interests  of  justice  require  the  speedy 
determination  of  the  appeal. 

Owrter,  Hughes  cfe  Dwight  for  motion. 

Turnery  McGlure  dk  lioUton  opposed. 

Motion  to  put  on  calendar  and  prefer  denied,  with  ten  dol- 
lars costs. 


MEMORANDA.  621 

Thb  IJniok  Bank  et  al.,  Appellants,  v.  Frbdebiok  A.  Sher- 
wood, Respondent,  Impleaded  with  Others. 

(Argued  February  7,  1900;  decided  March  27,  1900.) 

Appeal,  by  permission,  from  so  much  of  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judi- 
cial department  as  affirms  that  part  of  a  judgment  dismissing 
the  complaint  as  to  the  defendant  Frederick  A.  Sherwood, 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

John  Van  Voorhis  for  appellants. 

William  F.  CogaweU  and  M,  H.  MoMath  for  respondent. 

Judgment  affirmed,  with  costs,  upon  the  opinion  in  Com- 
fnercial  BamJc  amd  Memo  Van  Voorhis  v.  Frederick  A. 
Sherwood^  Impleuded^  etc.  (162  N.  T.  310). 

Concur :  Pabkbr,  Ch.  J.,  O'Brien,  Haioht,  Landon,  Cul- 
LEN  and  Werner,  J  J. 


Elizabeth  Laiblb,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant, 
Impleaded  with  Another. 

LatbU  V.  K  T.  G,  AH.  R.  R.  R.  Co.,  18  App.  Div.  574,  affirmed. 
(Argued  Marqh  5,  1900;  decided  March  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  9,  1897,  sustaining  the  plaintiff's  exceptions,  ordered 
to  be  heard  in  the  first  instance  by  the  Appellate  Division 
after  a  nonsuit  at  a  Trial  Term,  and  granting  a  new  trial. 

Albert  H.  Ha/rris  for  appellant. 

WiUiam  JS.  Jenney  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parkbr,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  J  J. 
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Thousand  Island  Paek  Association,  Respondent,  v.  Hblen 
M.  Gridley,  Appellant. 

Thatuand  Island  Pa/rh  Asm,  v.  OridUy,  17  App.  Div.  021,  aflarmed. 
(Argued  March  5,  1900;  decifled  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  21,  1897,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Louis  Z.  Waters  for  appellant, 

Ed/wi/n  Nottmghxmi  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  dpinion. 
Concur:    Parkee,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  La^don,  JJ. 


Jambs  White,  Respondent,  v.  Jambs  D.  Rankin,  Appellant. 

Elmira  E.  Christian,  as  Executrix  of  Hans  S.  Christian, 

Deceased,  Respondent. 

WUU  V.  BanHn,  18  App.  Div.  293,  affirmed. 
(Submitted  March  6,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  respectively  June  19  and  June  18, 1897,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee. 

George  F.  Alexander  for  appellant. 

Hector  M,  Hitchings  and  Oeorge  Y.  Brower  for  respondents. 

Judgment  and  order  affirmed,  with  costs  ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht^ 
Martin,  Vann  and  Landon,  J  J. 


MEMORANDA.  623 

Adolph  Ebakaiteb  et  al.,  Eespondents,  v.  Heney  T.  Chap- 
MAN,  Jb.,  Appellant. 

Krakatier  v.  Ohctpman,  16  App.  Div.  115,  affinned. 
(Argued  March  6,  1900;  decided  March  27, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  1,  1897,  affirming  a  judgment  in  favor  of  plaintiffs 
•entered  upon  a  verdict  directed  by  the  court. 

Charles  O.  Levenaon  and  Henry  8.  Bermett  for  appellant. 

Oeorge  H.  Fletcher  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabkeb,  Ch.  J.,  O'Brien,  Baktlett,  TTatqht, 
Mabtin,  Vann  and  Landon,  J  J. 


National  Hudson  Eiveb  Bank,  Kespondent,  v.  John  F. 
Moffett  et  al.,  Appellants,  Impleaded  with  Another. 

N(U,  HudMn  River  Bank  v.  K  df  IT.  R.  Co.,  17  App.  Div.  282,  affirmed. 
(Argued  March  6,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
1,1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  couii;  on  trial  without  a  jury. 

Louis  Marshall  for  appellants. 

(7.  P.  ColUer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  O'Bbien,  Babtlett,  Haight,  Mabtin  and  Vann, 
JJ.    Not  sitting  :  Pabkeb,  Ch.  J.,  and  Landon,  J. 
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Ekitel  H.  Thayer,  Eespondent,  v.  Dwioht  W.  Hodoe  et  al., 

Appellants. 

Thayer  v.  Bodge,  13  App.  Div.  627,  afflnned. 
(Argued  March  8,  1900;  decided  March  27, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Feb- 
ruary 3,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

AdeJhert  Moot  for  appellants. 

Spencer  Clinton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Paekee,  Ch.  J.,  O'Brien,  Bartlett,  Haiqht, 
Martin,  Vann  and  Landon,  J  J. 


William  J.  Logan  et  al.,  Appellants,  v.  Marshall  T.  David- 
son, Kespondent. 

Logan  v.  Dcmdeon,  18  App.  Div.  853,  affirmed. 
(Argued  March  8,  1900;  decided  March  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the- 
Supreme  Court  in  the  second  judicial  department,  entered 
June  22,  1897,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial  and  granting  a  new  trial. 

Edwa/rd  P.  Lyon  for  appellants. 

Alexcmder  Cameron  and  William  B.  Hill  for  respondent 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haiqht, 
Martin,  Vann  and  Landon,  JJ. 


MEMORANDA:  625 

BiGHABD  Cousins,  Appellant,  v.  Edwabd  J.  Swobds, 
Respondent. 

Cousins  y.  Steords,  14  App.  Div.  838,  affirmed. 
(Submitted  March  9,  1900;  decided  March  27,  1900.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  May  12, 1897,  by  default,  after  the  failure  of  plaintiff 
to  serve  an  amended  complaint  within  twenty  days  as  allowed 
by  an  order  of  the  Appellate  Division  in  tlie  first  judicial 
department,  reversing  an  interlocutory  judgment  overruling 
a  demurrer  to  the  complaint  and  sustaining  such  demurrer. 

W.  B.  Donihee  for  appellant. 

William  H,  Sage  for  respondent. 

Judgment  and  order  aflSrmed,  with  costs,  on  opinion  below. 
Concur:    Pabker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Anoelikb  Odell,  Respondent,  v.  The  Kew  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

OdeU  V.  N.  T,  a  dH.  R  R.  R.  Co.,  18  App.  Div.  13,  affirmed. 
(Submitted  March  9,  1900;  decided  March  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1897,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term,  and  granting  a  new  trial. 

Charles  C.  Paulding  for  appellant. 
WiUiam  IL  H,  Ely  for  respondent. 

Order  aflBrmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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The  Buffalo  Dock  Company,  Bespondent,  v.  Adolph  Laden- 
BUKa  et  al.,  Appellants. 

Buffalo  Dock  Co.  v.  Ladenburg,  19  App.  Div.  85,  affirmed. 
(Argued  March  9,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  21,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Stevenson  Burke  and  Addbert  Moot  for  appellants. 

John  G.  MUhum  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  at  Special  Term. 
Concur:  Pabkeb,   Ch.  J.,   O'Beien,   Baetlett,   IIaioht, 
Mabtin,  Vann  and  Landon,  JJ. 


Henbietta  F.  Mead,  Eespondent,  v.  Willl^m  H.  Martens, 

Appellant. 

Mead  v.  Martens,  21  App.  Div.  134,  affirmed. 
(Submitted  March  9,  1900;  decided  March  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  8,  1897,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Isaac  N,  MiUs  and  Arthur  M,  Johrhson  for  appellant. 

J.  Mortimer  Bell  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 


MEMORANDA.  627 

Geobgb    W.  Cram,   Respondent,  v.  Kenneth    Cbanfoed, 

Appellant. 

0/wn  V.  Oranford,  19  App.  Dlv.  807,  affirmed. 
(Submitted  March  9,  1900;  decided  March  27,  1900.) 

AppAal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department, 
entered,  respectively,  August  2  and  July  9,  1897,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Isaac  N.  MiUs  for  appellant. 

WilUa^m,  Z.  Snyder  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  and  ten  per  cent 
added  under  subdivision  5  of  section  3251  of  the  Code  of 
Civil  Procedure ;  no  opinion. 

Concur:  Pabker,  Ch.  J.,  O'Bbibn,  Babtlbtt,  Haight, 
Mabtin,  Yann  and  Landon,  JJ. 


Alfeed  Stbohe,  Kespondent,  v.  London  Assubanoe  Cobpo- 
BATioN,  Appellant. 

Bbrome  v.  London  Ajuurance  Oorp.,  90  App.  Div.  571,  affirmed. 
(Submitted  March  9,  1900:  decided  March  27,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department, 
entered,  respectively,  October  11  and  October  5,  1897,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

WiUard  Parker  BuUer  for  appellant. 

WiUiam  M.  Benedict  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkbb,  Ch.   J.,   O'Bbien,   Babti^btt,  Haioht, 
liABTiN,  Yann  and  Landon,  JJ. 
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Thb  People  op  the  State  of  New  York,  Appellant^  v. 
Stephen  L.  Mebshon,  Respondent. 

People  ▼.  Mertihon,  43  App.  Div.  541,  appeal  dismissed. 
(Argued  March  12,  1900;  decided  March  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  23, 1899,  reversing  a  judgment  of  the  Orange  County 
Court,  convicting  the  defendant  of  the  crime  of  forgery  in  the 
second  degree. 

A.  H,  F.  Seeger  for  appellant. 

Hector  M.  Hitchinga  for  respondent. 

Appeal  dismissed ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vaott 
and  Werner,  JJ.     Not  sitting,  Qullsn,  J. 


I.  Osgood  Carlbton  et  al.,  Respondents,  v.  Lombard,  Atbbs 
&  Co.,  App#llant. 

OarJstan  y.  Lombard,  Ayret  d  Co.,  19  App.  Div.  297,  affirmed. 
(Argued  February  16,  1900;  decided  March  27, 1900.) 

Alpfeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered,  respectively,  July  1  and  June  29,  1897,  aflSrm- 
ing  a  judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

Albert  JB,  Boardman  and  Ber^cmhin  F.  Tracy  for 
appellant. 

R,  Bumhcmi  Moffat  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 

Gray,  O'Brien,  Haight,  Landon  and  Werner,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  not  sitting ;  Cullen,  J.,  reads  memo- 
randum for  reversal 


MEMORANDA. 

CuLLEN,  J.  (dissenting).  This  case  has  been  in  litigation  so 
long  and  tried  so  often  that  I  should  be  unwilling  to  reverse 
the  judgment  for  any  slight  error  that  may  have  taken  place  on 
the  trial.  But  in  my  judgment  the  ruling  of  the  trial  court 
excluding  the  offer  of  defendant  to  prove  any  damage  occur- 
ring to  the  oil  while  on  shipboard  was  erroneous,  and  its  effect 
on  the  recovery  may  have  been  substantial.  The  judgment  in 
the  action  of  Graham  &  Company  against  the  present  plaintiffs 
was  conclusive  evidence  in  this  action  of  the  f Act  that  the  oil 
was  unmerchantable  whdn  delivered  by  this  defendant.  It 
is  entirely  possible,  however,  that  the  oil,  though  unmerchanta- 
ble, may  have  been  damaged  in  transportation  from  extrane- 
ous canses.  In  the  suit  of  Oraham  &  Company  against  the 
plaintiffs,  such  loss  wonld  necessarily  fall  upon  the  plaintiffs 
in  this  action,  for,  on  account  of  the  oil  being  unmerchantable, 
the  title  thereto  did  not  pass  from  the  plaintiffs  to  Graham  & 
Company ;  in  other  words,  the  loss  wonld  fall  on  the  owner  of 
the  property.  In  that  action  the  issue  as  to  the  damage  that 
the  oil  received  by  its  transportation  was  litigated  and  could 
have  been  litigated  only  to  a  limited  extent ;  that  is  to  say,  it 
was  material  to  determine  whether  the  condition  (concededly 
bad)  in  which  the  oil  reached  itl^  destination  was  due  solely  to 
the  damage  received  during  the  voyage,  or  whether  the  oil 
was  originally  unmerchantable.  The  judgment  necessarily 
determined  that  transportation  did  not  make  good  oil  bad, 
but  it  did  not  determine  that  bad  oil  was  not  made  worse. 
This  action  is  on  the  defendant's  warranty,  and  it  is  unques- 
tioned that  the  title  passed  on  the  delivery  by  the  defendant 
to  the  plaintiffs.  The  defendant  is  liable  for  all  damages  that 
accrued  to  the  plaintiffs  from  the  defective  character  of  the 
article  furnished ;  but  I  do  not  feee  how  it  can  be  held  liable 
for  damage  or  deterioration  of  the  oil  proceeding  from  other 
causes.  Therefore,  I  feel  constrained  to  vote  for  reversal  of 
the  judgment. 
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Hbnrt  B.  Blanchard  et  al.,  Executors  of  Theodobb  A. 
Blanchard,  ■  Deceased,  Respondents,  v.  Susan  Jeffsbson, 
Appellant. 

Blanehard  v.  Jefferson,  13  App.  Div.  314,  affirmed. 
(Argued  March  13,  1900;  decided  April  8,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
entered  March  17,  1897,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

John  Z.  HjU  for  appellant. 

CJia/rles  E.  Hughes  for  respondents. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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el65    351         John  Jamieson  et  al.,  Respondents,  v.  The  New  York  and 
RooKAWAY  Beach  Railway  Company,  Appellant 

Jaime9on  ▼.  N.  T,  db  Bockaway  Beach  B,  Co.,  11  App.  Div.  50,  affirmed. 
(Argued  March  13,  1900;  decided  April  8,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6, 1897,  modifying  and,  as  modified,  aflirming  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

WiUicmh  C.  Beecher  for  appellant. 

Henry  A,  Monfort  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Vann  and 
"Werner,  JJ.    Not  voting :  Gray,  J.    Not  sitting :  Cullkn,  J. 


MEMORANDA.  631 

Edward  D.  Ieish,  Respondent,  v.  Elizabeth  G.  Hork, 
Appellant. 

Irish  V.  Ham,  19  App.  Div.  082,  affirmed. 
(Argued  March  18, 1900;  decided  April  8,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered  July 
9,  1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Charles  M,  Parsons  for  appellant. 

T.  W.  Mc Arthur  for  respondent. 

Order  aflBrmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLBN  and  Werner,  Z\. 


The  J.  &  A.  McKbohnie  Brewing  Company,  Respondent,  v. 
The  Trustees  of  the  Tillage  of  Canandaigota  et  al., 
Appellants. 

McKechme  Brewing  Co.  v.  TnuUe»,  16  App.  Div.  189,  affirmed. 
(Argued  March  14,  1900;  decided  April  8,  1900.)' 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  22,  1897,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee,  and  granting  a  new 
trial. 

John  Colmey  and  Ja/mes  C.  Smith  for  appellants. 

Framk  Rice  and  Henry  M,  Field  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation  on  opinion  of  Putnam,  J.,  below,  with  costs. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Cullbn  and 
"Werner,  J  J.    Not  voting :  Martin  and  Vann,  JJ. 
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Samuel  Burges,  Respondent,  v,  Henky  H.  Jackson  et  al., 
Composing  the  Finn  of  Peter  A.  H.  Jackson's  Sons, 
Appellants. 

Burges  v.  Jackson,  18  App.  Div.  296,  affirmed. 
(Argued  March  14,  1900;  decided  April  3,  1900.) 

Appeal  from  a  jadgoTent  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department, 
entered,  respectively,  June  21  and  June  15,  1897,  aflBrming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court. 

Edward  W,  S.  Johnston  for  appellants. 

'  Charles  A.  Webber  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  "Werner,  J  J.     Not  sitting :  Cullen,  J. 


Frederick  Ranscht,  Respondent,  v.  Sarah  Ann  Wright, 

Appellant. 

Ranscht  v.  Wright,  9  App.  Div.  108.  affirmed. 
(Argued  March  14,  1900;  decided  April  8,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  17,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

WiUiain  A,  Woodworth  and  Isaxic  N,  Mills  for  appellant. 

Wilson  Brovyriy  Jr.y  for  i*espondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  J  J.     Not  sitting :  Cullen,  J. 
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WiLLoox  AND  GiBBs  Sbwing  Machine  Company,  Appellant, 
V.  Jbhiel  W.  Himes,  Respondent. 

WiUcax}  <&  Gibbs  8.  M.  Co,  v.  Hima,  17  App.  Div.  637,  affirmed. 
(Argued  March  14,  1900;  decided  April  3,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
June  25, 1897,  upon  an  order  of  tlie  Appellate  Division  in  the 
first  judicial  department,  made- May  7, 1897,  overruling  plain- 
tiflPs  exceptions,  ordered  to  be  heard  in  the  first  instance  by 
the  Appellate  Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment  for  defendant  upon  the  order  of  the  Trial 
Term  dismissing  the  complaint. 

Oeorge  W.  V(m  Slych  for  appellant. 

Avsten  G.  Fox  for  respondent. 

Judgment  and  order  afiirmed,  with  costs  ;  no  opinion. 
Concur:    Gray,  Babtlett,  Martin,  Vank,  Cullen  and 
Werner,  JJ.    Not  sitting  :  Parker,  Ch.  J. 


Margaret   Mahar,  Respondent,  v.  The  New  York   Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

Maker  v.  N.  T.  C.  &  H.  R.  R.  R,  Co.,  20  App.  Div.  161,  affirmed. 
(Argued  March  15.  1900;  decided  April  8.  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  August  9,  1897,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

Charles  A.  PooUy  for  appellant. 

S.  E.  mkims  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cul- 
len and  Werner,  J  J.     Not  sitting :  Gray,  J. 
80 
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Hbnry  a.  V.  Post  et  al.,  Surviving  Partners  of  the  Firm  of 
Post,  Martin  &  Co.,  Respondents,  v.  Chaelks  H.  Orebk 
et  al..  Appellants. 

PMt  V.  Gh'een,  10  App.  Div.  816.  affirmed. 
(Submitted  March  15.  1900;  decided  April  3,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 2,  1896,  aiBrming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

Abraham  Orvher  for  appellants. 

Edwa/rd  B.  Hill  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLBN  and  "Werner,  J  J. 


William  Gamble,  Respondent,  v.  Nicholas  Cuneo,  Appel- 
lant, Impleaded  with  Another. 

ChimbU  v.  Cuneo,  21  App.  Div.  418,  affirmed. 
(Argued  March  16,  1900;  decided  April  8,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 8,  1897,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term,  and  granting  a  new  trial. 

Frederick  H.  Mam,  and  Henry  IL  Man  for  appellant. 

Framklvn,  Pierce  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation  for  $5,415.50,  with  interest  from  April  6, 
1897,  with  costs  in  all  courts ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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Mabt  J.  DoDiN,  Plaintifi,  v.  Alexander  J.  Dodin,  Appellant, 
and  Josephine  Dodin,  Bespondent. 

Jhdin  V.  Dodin,  16  App.  I>iv.  42,  affirmed. 
(Argued  March  16,  1900;  decided  April  8,  1900.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  in  the  first  judicial  department  after  the  entry  of  an 
order  of  the  Appellate  Division  in  the  second  department, 
made  April  13,  1897,  affirming  an  interlocutory  judgment 
determining  that  the  defendants  were  the  only  heirs  at  law  of 
Mansuy  P.  Dodin,  deceased,  and  as  such  are  seized  in  fee  in 
equal  shares  as  tenants  in  common  of  the  real  property 
described  in  the  complaint,  subject  to  the  plaintifPs  right  of 
dower  therein,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

George  H,  Yea/man  and  J.  P.  AUyright  for  appellant. 

WUlia/tn  F,  Clare  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Martin  and  Werner,  JJ. 
Dissent :  Bartleit  and  Vann,  J  J.    Not  sitting :  Cullen,  J. 


George  S.  Conant,  Appellant,  a?.  George  A.  Wright  and 
Eugene  F.  Seymour  et  al..  Executors  of  Gegrge  De  V. 
Seymour,  Deceased,  Kespondents. 

C<numt  V.  Wright,  22  App.  Div.  216.  affirmed, 
(Argued  March  16,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Novem- 
ber 26,  1897,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Eustdce  Conway  and  Charles  i?.  Wea^ook  for  appellant. 

B.  E.  Waterman  and  E'^igene  F.  Seymour  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlbtt,  Martin,  Vann, 
Cullen  and  Werner,  J  J. 
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William  H.  Baldwin,  Jr.,  et  al.,  Appellants,  v.  Peovi- 
DENT  Savings  Life  Assurance  Society  of  New  York, 
Respondent. 

Baldwin  v.  Provident  Life  Assurance  Soc.,  23  App.  Div.  5,  affirmed. 
(Argued  March  19,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  in  favor  of  defendant  December  21,1897,  upon 
the  submission  of  a  controversy  on  an  agreed  statement  of 
facts  under  section  1279  of  the  Code  of  Civil  Procedure. 

Charles  A.  Boston  for  appellants. 

William  T.  ChUhert  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  BartleIt,  Martin  and 
"Werner,  J  J.    Not  voting :  Vann,  J.    Not  sitting :  Cullbn,  J. 


Mary  E.  G-uobl,  Eespondent,  v.  Bernard  IsIacs,  Appellant. 

Chigel  y.  Isaacs,  21  App.  Div.  508,  affirmed. 
(Argued  March  19,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  in 
favor  of  plaintiff  November  15,  1897,  upon  the  submission  of 
a  controversy  on  an  agreed  statement  of  facts  under  section 
1279  of  the  Code  of  Ci\dl  Procedure. 

A.  J.  Skinner  for  appellant. 

Robert  MoM.  OiUespie  and  Stanley  W.  Dexter  for 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cul- 
len  and  Werner,  JJ.     Not  voting :  Vann,  J. 
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Fbedebick  W.  Cole,  Appellant,  v.  Gsorgb  A.   Stbabns, 

Respondent. 

Cole  v.  Steams,  28  App.  Div.  446,  affirmed.  ' 

(Argued  March  19,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 27,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Eustcbce  Oonway  and  Charles  R.  Weafbrooh  for  appellant. 

Ouy  C.  Frishie  and  Oscar  Friable  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parkeb,  .Ch.' J.,  Gbay,  Babtlett,  Mabtin,  Vann, 
CuLLEN  and  Webneb,  JJ. 


Maby  a.  Knope,  Respondent,  v,  Joseph  Nunn,  Appellant. 

(Argued  March  20,  1900;  decided  April  6,  1900.) 

• 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  8,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

John  H.  Hopki/fiB  for  appellant. 

John  A.  Bemhard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  Babtlett,  Mabtin,  Vann, 
Cullen  and  Webneb,  JJ. 
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The  Trustees  of  Emanuel  Chuboh,  Respondent,  v.  The 
British  America  Assurance  Company,  Appellant. 

Trustees  of  Emanuel  Church  v.  British  America  Assur.  Oo.,  20  App.  Div. 
036,  affirmed. 
(Argued  March  20,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  third  judicial  department, 
entered  September  27, 1897,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

A.  T.  Clearw(iter  for  appellant. 

Howard  Chipp  for  respondent. 

Judgment  and  order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Joseph  Madden,  an  Infant,  by  Margaret  Talbut,  his  Guar- 
dian ad  Litem,  Respondent,  v.  Isaac  Arnold,  Appellant. 

(Submitted  March  21,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 21,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

^.  Cotmtrymcm  for  appellant. 

P.  C.  Dugan  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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Okorok  Blass,  Respondent,  v.  Agbicultubal  Insubance  Com- 
pany OF  Watbrtown,  N.  Y.,  Appellant. 

Elau  V.  Agricultural  Ins,  Co.,  18  App.  Div.  481,  affirmed. 
(Argued  March  22,  1900;  decided  April  6,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
July  3,  1897,  upon  an  order  of  the  Appellate  Division  in  the 
fourth  judicial  department,  made  June  12,  1897,  overruling 
defendant's  exceptions  ordered  to  be  heard  in  the  first  instance 
by  the  Appellate  Division,  and  directing  judgment  upon  a 
verdict  in  favor  of  plaintiff. 

A.  JET.  Scmyer  for  appellant. 

James  W.  Ila/rt  for  respondent. 

Judgment  and  order  afiirmed,  with  costs ;  no  opinion. 
Concur :  Parkeb,  Ch.  J.,  Geay,  Bartlbtt,  Mabtin,  Vann, 
CuLLBN  and  Wbbner,  JJ. 


Sophia  L.  Rowe,  Appellant,  -y.  The  Brooklyn  Life  Insub- 
ANOE  Company,  Respondent. 

(Submitted  April  2,  1900;  decided  April  6,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
162  N.  Y.  604.) 


Ruth  A.  Johnstone,  Appellant,  v.  Eugene  F.  O'Connob, 

Respondent. 

JohmtoTie  y.  (/ Connor,  21  App.  Div.  77,  affirmed. 
(Argued  March  1,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Division 
of   the  Supreme  Court  in  the  second   judicial   department, 
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entered  December  17, 1897,  aflBrming  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

John,  Z.  Hill  and  Williamfi  D.  Veeder  for  appellant. 

Edward  C.  Boardmcm  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkeb,  Ch.  J.,   O'Bbibn,   Babtlett,  Haioht, 
Mabtin,  Vaiin  and  Landon,  JJ. 


William  Mijbbat,  Appellant,  v.  Mat  Chaeman,  Eespondent, 
Impleaded  with  Others. 

Murray  v.  Oharman,  28  App.  Div.  626,  affirmed. 
(Argued  March  26,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  18,  1898,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decisbn  of  the  court  on  trial  at  Special 
Term. 

Henry  T.  Dyhnan  for  appellant. 

Eoerett  P.  Wheeler  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haioht,  Lan- 
don and  Wbbneb,  J  J.     Not  sitting :  Cullen,  J, 


Ellen  J.  Coxhead,  Respondent,  v.  Albebt  L.  Johnson  et 
al.,  Appellants. 

Coxhead  v.  John»(m,  20  App.  Div.  605,  affirmed. 
(Argued  March  28,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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October  19, 1897,  modifying  and  affirming,  as  modified,  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

Yange,  Brewster  cfe  Shearn  for  appellants. 

Thomas  E,  PearsaU  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Cli.  J.,  Gray,  O'Brien,  Haioht,  Lan- 
DON  and  Werner,  JJ.     Not  sitting :  Cullen,  J. 


Meyer  Shaier,  Eespondent,  v.  The  Broadway  Improve- 
ment Company,  Appellant. 

Shaier  v.  Broadway  Improvement  Co.,  22  App.  Div.  102,  affirmed. 
(Argued  March  28,  1900;  decided  April  17.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict. 

(Maries  C.  Nodal  for  appellant. 

Erancis  Z.  Wettman  and  Sumner  B,  Stiles  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray^  O'Brien,  Haight,  Lan- 
DON,  Cullen  and  Werner,  JJ. 


Lee  B.  Webb,  a  Taxpayer  of  the  Town  of  Orange,  Respond- 
ent, V.  Robert  Bell  et  al.,  Appellants,  Impleaded  with 
Others. 

Webb  Y.  Bell,  22  App.  Div.  814.  affinned. 
(Argued  March  28,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court   in  the  third    judiciel    department,  entered 
81 
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November  29,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

0,  P.  Hurd  for  appellants. 

Owen  Caasidy  and  diaries  M.  WoodAJOwrd  for  respondent. 

« 
Judgment  affirmed,  with  costs ;  no  opinion. 

Concur  :  Parkee,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullen, 
and  Werner,  J  J.     Not  sitting :  Landon,  J. 


The  Lackawanna  Mills,  Eespondent,  v.  Samuel  Weil  et 
al.,  Composing  the  firm  of  Weil,  Haskell  aitd  Company, 
Appellants. 

Lackawanna  MiUs  v.  Weil,  21  App.  Div.  492,  affirmed. 
(Argued  March  28,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
entered,  respectively,  October  30  and  October  29,  1897,  modi- 
fying and  affirming,  as  modified,  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

B.  F.  Emstein  for  appellants. 

A.  A,  Spear  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
Cullen  and  Werner,  JJ. 


162b  642  William  Broabbelt,  Respondent,  v,  Sarah  L.  Lobw, 

166   818  Appellant 

Broadbelt  v.  Loew,  15  App.  Div.  348,  affirmed. 
(Argued  Mrfrch  80,  1900;  decided  April  17,  1900.) 

Appeal  from   a  judgment  and   order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  tirst  judicial  depart- 


MEMORANDA.  643 

ment,  entered,  respectively,  April  19  and  March  5,  1897, 
reversing  a  judgment  in  favor  of  defendant  entered  npon  a 
dismissal  of  the  complaint  by  the  court  at  Special  Term  and 
directing  judgment  for  the  plaintiff. 

David  McClure  for  appellant. 

John  FrcmkenJieimer  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below, 
Concur:  Gray,   O'Brien,  Haight,  Landon,  Cullen  and 
Werner,  J  J.    Not  sitting :  Parker,  Oh.  J. 


Edward  G.  Smith,  Respondent,  v.  Eobert  J.  Gray, 
Appellant. 

8mith  V.  Gray,  19  App.  Div.  262,  affirmed. 
(Argued  April  2,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered,  respectively,  July  22  and  July  10,  1897,  aflSrm- 
ing  a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

Ed/mund  Luis  Mooney  for  appellant. 

George  W,  Dease  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  Haight,  Landon  and  Werner,  J  J.    Not  sit- 
ting :  Parker,  Ch.  J.    Not  voting :  O'Brien  and  Cullbn,  JJ. 


George  Fruh,  Eespondent,  v.  Walter  F.  Duckworth  et  al., 

Appellants. 

Fruh  Y.  Duckworth,  23  App.  Div.  624.  afllrmed. 
(Argued  April  2,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department| 
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entered  December  14,  1897,  affirming  a  judgment  in  favor  of 
plaintiff  euteced  upon  a  verdict. 

Maurice  S,  Ilyman  for  appellants. 

Reuben    H.    Underhill    and    Oeorge    L.    Robinson    for 
respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON  and  Werner,  JJ.     Not  sitting :  Cullen,  J. 


Thomas  Fay,  Respondent,  v,  John  C.  McGitire  et  al.,  Com- 
posing the  Firm  of  MoGuire  &  Low,  Appellants. 

Fay  V.  MeOuire,  20  App.  Div.  569,  affirmed. 
(Argued  April  2,  1900;  decided  April  17,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department, 
entered  respectively,  October  13  and  October  5,  1897,  in 
favor  of  plaintiil,  upon  the  submission  of  a  controversy  on  an 
agreed  statement  of  facts,  under  section  1279  of  the  Code  of 
Civil  Procedure. 

John  C.  McOuire  for  appellants. 

Jacob  H,  Shaffer  and  Bela  D.  Eisler  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON  and  Werner,  JJ.     Not  sitting :  Cullen,  J. 


Mblvin  E.  Shaw,  Kespondent,  'w.  The  Niagara  Whiie  Grape 
Company,  Appellant. 

B'ha'm  v.  Niagara  White  Orape  Co.,  24  App.  Div.  633,  aflanned. 
(Argued  April  3,  1900;  decided  April  17,  1900.) 

Appeal  from   a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
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ment,  entered  December  29,  1897,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  denying 
a  motion  for  a  new  trial. 

David  Millar  for  appellant. 

Thomas  A.  Kirhy  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Pakker,  Ch.  J.,  Gbay,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


Margaret  Kleiner,  by  her  Guardian  ad  Litem,  Charles 
Kleiner,  Respondent,  v.  The  Third  Avenue  Railroad 
Company,  Appellant. 

(Submitted  March  26,  1900;  decided  April  17,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
162  N.  Y.  193.) 


Virginia  K.  Hascall,  Appellant,  v,  Vincent  C.  King,  Jr., 
and  Anna  Louisa  King,  Individually  and  as  Executor  and 
Executrix  of  and  Trustees  under  the  Will  of  Vincent  C. 
King,  Deceased,  Respondents,  and  Mamie  K.  Smith  et  al., 
Appellants. 

(Submitted  March  19,  1900;  decided  April  17,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
1&2  N.  Y.  134.) 


In  the  Matter  of  the  Application  of  Coleridge  A.  Hart, 
Appellant,  for  an  Order  Requiring  the  State  Board  of 
Canvassers,  Respondents,  to  Act  or  Show  Cause. 

(Submitted  April  16,  1900;  decided  April  20,  1900.) 

Renewed  motion  for  reargument  denied,  with  ten  dollars 
costs.     (See  161  N.  Y.  507 ;  159  N.  Y.  278.) 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Abigail  Joueneay,  Deceased. 
Maby  L.  Engelbreoht,  Appellant ;    Edwaed  Spraouk,  as 

Executor,  et  al.,  Respondents. 

(Submitted  April  16,  1900;  decided  April  20,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
162  N.  Y.  611.) 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Edward  Spbague,  as  Administrator  of  David  H.  Joub- 
NEAY,  Deceased. 

Mary  L.  Engelbreoht,  Appellant;   Edward    Sprague,  as 
Administrator,  et  al.,  Respondents. 

(Submitted  April  16,  1900;  decided  April  20,  1900.) 

Motion  for  reargument  denied,   with   ten  dollars  costs. 
(See  162  K  Y.  611.) 


John  R.  Drake,  Appellant,  v.  The  New  York  Suburban 
Water  Company  et  al.,  Respondents. 

Thomas  P.  Wiokes,  as   Receiver  of   the  Firm  of  Coffin 
&  Stanton,  Appellant. 

Reported  below,  86  App.  Div.  275. 

(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, made  at  the  January  term,  1899,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that,  the  action 
having  terminated  in  favor  of   the  defendant   New  York 
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Snbnrban  Water  Company,  nothing  remains  for  this  court  to 
decide  but  an  abstract  question  of  law. 

1.  M.  Dittenhoefer  for  motion. 

George  01  Lay  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Michael  Sintbfp,  Respondent,  v.  The  People's  Buildino, 
Loan  and  SAviNa  Association,  Appellant. 

Reported  below,  87  App.  Div.  840. 

(Submitted  April  16,  1900:  decided  April  20,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  February  18,  1899,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  motion  was  made  upon  the  grounds  that  the  appeal  is 
frivolous,  and  taken  simply  for  delay,  the  appellant's  only 
exception  being  general  and  presenting  no  question  of  law  for 
the  consideration  of  this  court,  and  that  the  decision  of  the 
Appellate  Division  was  unanimous  and  without  an  opinion. 

FrcmJc  M.  HarderJyrook  for  motion. 

Cheater  M.  Elliott  opposed. 

Motion  denied,  with  ten  dollars  costs. 


James  R.  Johnston  et  ah.  Respondents,  v,  Elizabeth 
Dbexel  Dahlgben,  Executrix  of  John  Vinton  Dahl- 
QREN,  Deceased,  Appellant. 

Reported  below,  48  App.  Div.  587. 

(Argued  April  10,  1900;  decided  April  20, 1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
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tnent,  entered  upon  an  order  made  March  7,  1900,  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon  the  report  of 
a  referee. 

The  motion  was  made  upon  the  grounds,  that  this  cotirt  has 
no  jurisdiction  of  the  appeal,  the  decision  of  the  Appellate 
Division  having  been  unanimous;  that  the  said  Appellate 
Division  has  not  certified  that  in  its  opinion  a  question  of 
law  is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals,  and  that  the  questions  of  law  raised  by  the  appellant 
are  frivolous. 

George  C.  Lay  for  motion. 

Ahram  L  Elkus  and  Dwoid  T.  Da/oies  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Isaac   W.   Pabmentbb,  Respondent,  v.  American   Box 
Machine  Company,  Appellant 

Parmmter  v.  American  Box  Machim  Co.,  44  App.  Div.  47,  appeal 
dismissed. 
(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  October  31,  1899,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
'  a  Trial  Term,  a  jury  having  been  waived. 

The  motion  was  made  upon  the  grounds  that  this  court  has 
no  jurisdiction  of  the  appeal,  it  not  having  been  allowed  by 
the  Appellate  Division  or  by  a  judge  of  the  Court  of  Appeals, 
and  that  the  exceptions  taken  during  the  trial  are  frivolous. 

George  S,    Coleman  for  motion. 

Julius  M,  Mayer  opposed. 

Motion  granted,  and  appeal  dismissed,  without  costs. 
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Thomas  D.  Austin  et  al.,  by  Thomas  M.  Rowlette,  their 
Guardian  ad  Litem,  Appellants,  v.  Louis  W,  Slocum  et  al.. 
Respondents. 

(Submitted  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  prefer  au  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  lirst  judicial  depart- 
ment, entered  February  19,  1900,  affirmiitjg  a  judgment  in 
favor  of  defendants,  and  an  order  denying  a  motion  for  a  new 
trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  is 
from  an  adjudication  upon  a  will  in  which  the  executors  are 
joined  as  parties  defendant,  and,  therefore,  is  entitled  to  prefer- 
ence under  subdivision  5  of  section  791  of  the  Code  of  Civil 
Procedure. 

Greene  &  Stoteshury  for  motion. 

No  one  opposed. 

Motion  denied,  without  costs. 


James  A.  Dennison,  Respondent,  v,  James  B.   Lawbence, 

Appellant. 

Dennison  v.  Lawrence,  44  App.  Div.  287.  appeal  dismissed. 
(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart' 
ment,  entered  November  10,  1899,  reversing  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without  a  jury,  and  grant- 
ing a  new  trial. 

The  order  appealed  from  has  since  been  resettled  by  an 
order  of  the  Appellate  Division,  which  directed  the  insertion 
of  the  words  "  uix)n  the  law  and  the  facts." 

The  motion  was  made  upon  the  grounds  that  the  reversal 
was  upon  the  facts ;  that  no  question  of  law  is  presented  for 
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review,  and  that  this  court  has  no  jurisdiction  to  entertain  the 
appeal. 

Charles  F.  Bridge  and  Frwnk  M.  Rardenbrook  for  motion. 

Joseph  E.  Russell^  Jr.^  and  Luke  A.  Lockwood  opposed. 

Motion  granted,  with  costs  to  appellant  up  to  the  date  of 
the  amendment  of  the  order  appealed  from. 


KuTH  R.  HuTTON,  Appellant,  v.  The  METROPOLriAN  Elevated 
Railway  Company  et  al.,  Respondents. 

Reported  below,  19  App.  Div.  348. 

(Argued  April  16,  1900;  decided  April  20, 1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  12,  189V,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
not  taken  within  the  time  and  in  the  manner  prescribed  by 
the  Code  of  Civil  Procedure. 

•   Sidney  Smith  for  motion.' 

Charles  II,  Strong  opposed. 

Motion  denied,  with  ten  dollars  costs,  on  the  authority  of 
Guarantee  Trust  <&  Safe  Deposit  Convpam,y  v.  P.,  R.  dk  H* 
E.  B.  B.  Co.  (160  N.  Y.  1). 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Samuel  J.  Kennedy,  Appellant. 

(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Supreme 
Court,  New  York  county,  rendered  March  31,  1899,  convict- 
ing the  defendant  of  the  crime  of  murder  in  the  first  degree. 
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The  motion  was  made  upon  the  ground  of  laches  on  the 
part  of  the  defendant  and  his  attorney  in  prosecuting  the 
appeal. 

Charles  E.  Le  Barhier  for  motion, 
R.  N.  Moore  opposed. 

Motion  denied  subject  to  the  following  conditions:  Time  to 
settle  case  is  extended  to  and  including  Saturday,  the  19th  day 
of  May,  1900,  if  stipulation  is  entered  into  by  the  parties  to 
argue  the  case  at  the  next  June  term.  Original  stipulation 
when  executed  to  be  filed  with  the  clerk  of  this  court. 


Thb  Binghamton  Trust  Company,  Kespondent,  v,  Augustus 
G.  Wales,  as  Sheriff  of  the  County  of  Broome,  Appellant. 

Reported  below,  43  App.  Div.  620. 

(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motions  to  correct  the  record  by  inserting  therein  a  certified 
copy  of  a  memorandum  showing  that  the  decision  of  the 
Appellate  Division  was  unanimous,  and  by  striking  therefrom 
certain  papers  used  on  a  motion  to  set  aside  the  report  of  the 
referee,  and  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  September  19,  1899,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  motion  to  dismiss  the  appeal  was  made  upon  the 
grounds  that  the  appeal  cannot  be  taken  as  of  right  to  the 
Court  of  Appeals,  the  judgment  of  the  Appellate  Division 
having  been  unanimous,  and  said  Appellate  Division' not  hav- 
ing allowed  the  appeal  or  certified  that  questions  of  law  have 
arisen  which  ought  to  be  reviewed  by  this  court. 

W.  J,  Welsh  for  motion. 

T.  B,  Merchant  opposed. 
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Motion  to  amend  record  by  inserting  raeraortadum  or  cer- 
tificate showing  that  thp  decision  of  the  Appellate  Division  was 
nnanimoiis  denied,  but  without  prejudice  to  an  application  to 
the  Appellate  Division  for  an  order  amending  the  order  or 
judgment  of  affirmance  so  as  to  show  that  the  decision  was 
unanimous. 

"*     Motion  to  strike  from  the  record  the  papers  used  on  motion 
to  set  aside  report  of  referee  granted. 

Motion  to  dismiss  appeal  denied,  without  costs. 


Philip^  D.  Aemour  et  al.,  Eespondents,  v.  Daniel  Gaffey 
et  al.,  Appellants. 

Reported  below,  30  App.  Div.  121. 

(Argued  April  16,  1900;  decided  April  20,  1900.) 

Motion  to  compel  appellants  to  file  a  new  undertaking  on 
appeal  from  a  judgment  and  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  May  6,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiflfs  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  since  the  execu- 
tion of  the  undertaking  the  circumstances  of  the  sureties  have 
become  so  precarious  that  there  is  reason  to  apprehend  that 
such  undertaking  is  not  sufficient  for  the  security  of  the 
respondents. 

Lewis  E,  Carr  for  motion. 

John  T.  Norton  opposed. 

Motion  for  new  undertaking,  etc.,  denied,  without  costs. 


J.   EsLEs  EcKERsoN  ct  al.,  Appellants,  v.  The  Village  of 
Haverstraw  et  al..  Respondents. 

Eckerion  v.  Village  cf  Haverstraw,  6  App.  Div.  102,  affirmed. 
(Argued  April  3,  1900;  decided  April  24, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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June  8,  1896,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Louis  MarshaU  for  appellants. 

WiUiam    McCavley^    Jr,^     and     Alonzo   Wheder    for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pakker,  Ch.  J.,  Gray,  O'Brien,  TIaight,  Landon 
and  Werner,  JJ.     Not  sitting  :  Cdllen,  J. 


Hugo    Cahn    et    al.,   Kespondents,   v,   Theodore    Stover, 
Appellant,  Impleaded  with  Others. 

Oahn  V.  Stover,  25  App.  Div.  630.  affirmed. 
(Submitted  April  4,  1900;  decided  April  24,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entei*ed  February  14,  1898,  affirming  a  judgment  in 
favor  of  plaintiflEs  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

John  A.  Van  Arsdale  for  appellant. 
Oeorge  Clinton  for  respondents. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  JJ. 


Cornelia  T.  Terry,  Respondent,  v.  Katharine  T.  Moore^ 
Appellant,  Impleaded  with  Another. 

Terry  v.  Mo<yre,  25  App.  Div.  625,  affirmed. 
(Argued  April  4,  1900;  decided  April  24,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
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ary  27, 1898,  afBnning  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Charles  Edward  8outher  for  appellant 

Flamen  B.  Camdler  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  JJ. 


Ann  MoCarran,  Appellant,  v.  Henry  G.  Cooper,  Bespond- 
ent,  Impleaded  with  Others. 

McCarran  v.  Cooper,  16  App.  Div.  811,  affirmed. 
(Submitted  April  5.  1900;  decided  April  24,  1900.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
entered,  respectively,  April  29  and  April  19,  1897,  aflirming 
a  judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

WiUiajn,  T.  Schley  and  J.  Brmonson  Ker  for  appellant. 

James  G.  De  La  Ma/re  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
Concur :    Gray,  O'Brien,  Haight,  Landon,  Cullen  and 
Werner,  J  J.     Not  sitting :  Parker,  Ch.  J. 


The  People  of  the  State  of  New  York  ex  rel.  Colonial 
Trust  Company,  Appellant,  v,  William  J.  Morgan,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

People  ex  rd.  Colonial  Trust  Co.  v.  Morgan,  47  App.  Div.  126,  aflinned. 
(Argued  April  16,  1900;  decided  April  24,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January    23,  1900,   confirming    the    determination    of   the 
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comptroller  of  the  state  of  New  York  refusing  to  revise  or 
readjust  the  account  settled  by  him  against  the  relator  for 
state  franchise  taxes  on  its  capital  stock  for  the  years  ending 
October  31, 1897  and  1898. 

CJux/rles  A,  CoUin  and  WiZUam  F.  SheeJian  for  appellant. 

H.  B.  Com(m  and  Johm,  C.  Da/oies  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parkeb,  Oh.  J.,  O'Brien,  Bartleti',  Haioht  and 
Martin,  J  J.    Absent:  Vann,  J.    Not  sitting:  Landon,  J. 


Carl  Armbruster,  Eespondent,  v.  The  Auburn  Gas  Light 
Company,  Appellant. 

Armbruster  v.  Auburn  Gag  Light  Co,,  18  App.  Div.  447,  affirmed: 
(Argued  March  12,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
August  11,  1897,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  a  verdict,  and  an  order 
denying  a  motion  for  a  new  trial. 

John  Van  Sickle  for  appellant. 

E,  C.  Aiken  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
OuLLEN  and  Werner,  JJ. 


Peter  MoFarland,  Respondent,  v.  New  York  Central  and 
Hudson  Kiver  Railroad  Company,  Appellant. 

MeFarland  v.  iV.  Y.  C.  db  K  R.  R  R.  Co.,  20  App.  Div.  622,  affirm^. 
(Argued  March  18,  1900;  decided  >Iay  1.  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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August  10,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Albert  H.  Ra/rris  for  appellant. 

E,  C,  Aiken  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Bartlett,  Martin,  Yann  and  Cullen,  J  J.  Dis- 
sentipg:  Werner,  J.  Not  voting:  Parker,  Ch.  J.  Not 
sitting :  Gray,  J. 

Thomas  D.  Sherlock,  Respondent,  v.  The  German- Ameri- 
can Insurance  Company,' Appellant. 

Sherlock  v.  Oerman- American  Ins.  Co.,  21  App.  Div.  18,  affirmed. 
(Submitted  March  19,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  7,  1897,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

John  F,  Clarke  for  appellant. 

Edward  M.  Grout  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gra^,  Bartlett,  Martin,  Vann 
and  Werner,  J  J.    Not  sitting :  Cullen,  J. 


Herman  Siefke,  Respondent,  -w.  Henry  Siefkb,  as  Executor 
of  Henry  Siefke,  Deceased,  Appellant. 

Biefke  v.  Siefke,  36  App.  Div.  632,  affirmed. 
(Argued  March  20,  1900;  decided  May  1, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme    Court    in   the  first  judicial  department,  entered 
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January  9,  1899,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Bramard  ToUes  for  appellant. 

WiUiomh  AUan  for  respondent. 

Judgment  aflSrraed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cul- 
LEN  and  Werner,  J  J.    Not  voting :  Vann,  J. 


Samuel  "WBUiJ,  Respondent,  v.  The  City  op  Brooklyn, 
Appellant. 

WeiUs  V.  City  of  Brooklyn,  21  App.  Div.  626,  affirmed. 
(Argued  March  22,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  28,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

John  Whaleuy  Corporation  Gownsd  (  WiUiam  J.  Carr  of 
counsel),  for  appellant. 

Fredericic  E.  Crcme  and  JaToea  D.  Bell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  JJ.    Not  sitting,  Cullen,  J. 


Bertha  Magner,  Respondent,  v.  The  Mutual  Life  Associa- 
tion OF  THE  City  of  Brooklyn,  Appellant. 

Manner  y.  Mutual  Life  Asm,,  17  App.  Div.  18,  affirmed. 
(Argued  March  23,  1900;  decided  May  1,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,   entered 
83 
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April  19,  1897,  affirmiug  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

David  If.  Salisbury  for  appellant 

Elijah  W.  Holt  for  respondent. 

Judgment  aflSrmed,  with  costs  ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  Bartlbtt,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


In  the  Matter*  of  the  Application  of  The  Mayor,  Alder- 
men AND  Commonalty  op  the  City  of  New  York,  Relative 
to  Acquiring  Title  to  the  Lands,  Tenements  and  Heredita- 
ments Kequired  for  the  Purpose  of  Opening  Whittier 
Street  from  Hunt's  Road  to  Whitlock  Avenue,  in  the 
Twenty-third  Ward  of  the  City  of  New  York. 

Charles  D.  Dickey,  Appellant ;  The  Cnr  of  New  York 
et  al.,  Kespondents. 

Matter  of  (he  Mayor,  46  App.  Div.  52,  affirmed. 
(Argued  April  17,  1900;  decided  May  1,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1899,  reversing  an  order  of  Special  Term  deny- 
ing a  motion  to  confirm  the  report  of  the  commissioners  of 
estimate  and  assessment  of  the  city  of  New  York,  and  refer- 
ring the  said  report  back  to  the  commissioners,  with  a  direc- 
tion to  limit  the  assessments  for  benefit  to  one-half  of  the 
value  of  the  property  assessed  as  valued  by  the  tax  commis- 
sioners for  the  purpose  of  taxation  for  the  year  1896,  and  con- 
firming the  said  report. 

Tompkins  McIVoaine  for  appellant. 

John  Whalen,  Corporation  Counsel  {John  P,  Dum%  and 
Thomas  C  Blake  of  counsel),  for  respondents. 

Order  aflSrmed,  with  costs,  on  opinion  below. 
Concur:   Parker,  Ch.  J.,  O'Brien,    Bartlett,  Haight, 
Martin  and  Landon,  J  J.    Absent :  Vann,  J. 
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In  the  Matter  of  the  Application  of  James  B.  Eveline  for  a 

Writ  of  Mandamus. 

James  B.  Eveline,  Appellant ;  William  K.  Mansfield  et  al.. 

Respondents. 

Matter  of  Eveline,  45  App.  Div.  628,  affirmed. 
(Argued  April  17,  1900;  decided  May  1, 1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  16,  1899,  aiBrmingan  order  of  Special  Term  deny- 
ing an  application  for  a  peremptory  writ  of  mandamus. 

«/".  W,  Atkinson  for  appellant. 

Thomas  O^  Connor  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haight 
and  Martin,  JJ.    Absent;  Vann,  J.    Not  sitting :  Landon,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Clinton  H.  iqq   466 

Smith,  Appellant,  v.  Peter  C.  Doyle  et  al.,  Composing  a         — ^— 
Board  of  Examination  Appointed  by  General  Orders  No.  7, 
Headquarters  State  of  New  York,  Ad jutant-Greneral's  OflSce, 
May  1,  1899,  et  al.,  Respondents. 

People  ex  rel.  Smith  v.  Doyle,  44  App.  Div.  402,  affirmed. 
(Submitted  April  17,  1900;  decided  May  1,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  27,  1899,  affirming  an  order  of  Special  Term  deny- 
ing an  application  for  a  writ  of  prohibition. 

Alexander  S.  Bacon  for  appellant. 

John  H.  Coyiie  and  John  C.  Dames  for  respondents. 

Order  affirmed,  with  costs,  on  opinions  below. 
Concur:    Parker,  Ch.  J.,  O'Brien,   Bartlett,  IIaight, 
Martin,  Vann  and  Landon,  JJ. 
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In  the  Matter  of  the  Petition  of  Orro  H.  Geoegi,  as  Admin- 
istrator of  CossuTH  L.  Georgi,  Deceased,  for  the  Disposition 
of  Lands  and  Property  of  said  Decedent  for  the  Payment  of 
Debts. 

Orro  H.  Geobgi,  Administrator,  Appellant;   Pbtbb  Daly, 
Purchaser,  Respondent. 

Matter  of  Oeargi,  44  App.  Div.  180.  affirmed. 
(Submitted  April  17,  1900;  decided  May  1,  1900,) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 11,  1899,  affirming  an  order  of  the  Surrogate's  Court  of 
New  York  county  denying  a  motion  to  compel  the  comple- 
tion of  the  purchase  of  certain  real  property  and  granting  the 
motion  of  the  purchaser  to  be  released  therefrom. 

John  Aitken  for  appellant. 

David  McClure  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  John  Lang, 
Jr.,  Appellant,  v.  Bernard  J.  York  et  al.,  as  Police  Com- 
missioners of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Lang  v.  York,  45  App.  Div.  459,  affirmed. 
(Submitted  April  17,  1900;  decided  May  1,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Decem- 
ber 8,  1899,  reversing  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus  directing  the  reinstatement  of 
the  relator  to  the  position  of  patrolman  on  the  police  force  of 
the  city  of  New  York. 
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PhUip  Carpenter  for  appellant. 

John   Whaleriy  Corporation  Counsel  {Theodore  Connoly  - 
and  Terence  Fa/rley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  the  prevailing  opinion  below. 
Concur:    Pabker,  Ch.  J.,  O'Brien,  Babtlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York  Relative  to 
Acquiring  Title  to  the  Lands,  Tenements  and  Heredita- 
ments Required  for  the  Purpose  of  Opening  One  Hundred 
and  Seventy-fifth  Street  from  the  Grand  Boulevard  and 
Concourse  to  Anthony  Avenue,  in  the  Twenty-fourth  Ward 
of  the  City  of  New  York. 

The  City  of  New  York,  Appellant  and  Respondent ; 
Thomas  O.  Woolf,  Respondent  and  Appellant;  Fritz 
Selje  et  al..  Respondents. 

Matter  of  East  Yinth  Street,  49  App.  Div.  114,  affirmed. 
(Argued  April  17,  1900;  decided  May  1,  1900.) 

Cboss-affeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
March  21,  1900,  modifying  and  affirming  as  modified  an  order 
of  Special  Term  denying  a  motion  to  confirm  the  report  of 
the  commissioners  of  estimate  and  assessment  of  the  city  of 
New  York  and  referring  the  said  report  back  to  the  commis- 
sioners with  a  direction  to  limit  the  assessments  for  benefit  to 
one-half  of  the  value  of  the  property  assessed  as  valued  by  the 
tax  commissioners  for  the  purpose  of  taxation,  as  of  the  time 
when  title  vested  herein,  and  confirming  the  said  report. 

John  Whalen^  Corpon'otion  Counsel  (John  P,  Dunn  and 
Thomae  C  Blake  of  counsel),  for  the  city  of  New  York, 
appellant  and  respondent. 

William  A,  Hoar  and  James  A,  Deering  for  Thomas  O. 
Woolf,  respondent  and  appellant. 
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Joseph  A.  Flannery^  Charles  V.  Gabriel,  Ernest  HaU  and 
^  Thonias  S,  Bassford  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,  Ch.  J.,  O'Brikn,  Bartlett,    Haight, 
Martin  and  Landon,  J  J.     Absent :  Vann,  J. 


Felix  J.  Gallagher,  Respondent,  v.  William  C.  Bryant  et 
al.,  Appellants. 

Gallagher  v.  Bryant,  44  App.  Div.  527,  affirmed. 
(Argued  April  17,  1900;  decided  May  1,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, made  November  21,  1899,  reversing  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  question  certified  was  as  follows :  "  Does  the  complaint 
state  facte  sufficient  to  constitute  a  cause  of  action  ? " 

Oearge  H,  Fisher  for  appellants. 
Charles  Lex  Brooke  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  affirmative  on  opinion  below. 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haight,  Martin, 
Vann  and  Landon,  JJ.     Dissenting :  O'Brien,  J. 


Anthony  Eckert,  Respondent,  v.  Freeman  M.  Vilas  et  al., 
Impleaded  with  Others,  Appellants. 

Reported  below,  29  App.  Div.  627. 

(Submitted  April  28,  1900;  decided  May  1.  1900.) 

Motion  to  put  on  calendar  and  prefer  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  entered  May  12,  1898,  affirm- 
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ing  a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  Erie  County  Court  decreeing  the  foreclosure  and  sale 
of  certain  premises. 

The  motion  was  made  upon  the  grounds  that  the  appeal  is 
without  merit  and  taken  solely  for  delay,  and  that  unless  it 
cai^  be  heard  and  disposed  of  at  once,  there  is  great  danger 
that  the  rights  of  the  plaintiff  will  be  irretrievably  lost. 

Morris  Cohn^  Jr.y  for  motion. 

Wheeler  ds  Woodward  opposed. 

Motion  denied,  without  costs,  without  prejudice  to  respond- 
ent's right  to  move  to  dismiss  appeal. 


Charles  F.  Schobpflin,  Respondent,  v,  Michael  J.  Coffey, 

Appellant. 

(Submitted  April  2,  1900;  decided  May  1,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
162  N.  Y.  12.) 


Albebt  L.  Purdy,  Respondent,  v.  Erie  Railroad  Company, 

Appellant. 

(Submitted  April  16,  1900;  decided  May  1,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
162  N.  Y.  42.) 
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ABANDONMENT. 

See  Railboads,  6. 

ABUTTINO  OWNER. 

See  Railroads,  2-5. 

ACCUMULATION. 

See  Tbusts,  1,  2. 

ADVEBSE  POSSESSION. 

See  Railroads,  1. 

ALIMONY. 

/S<9£  Appeal,  21,  22;  Constitutional  Law,  6-8;  Courts,  1;  Husband 
AND  Wife,  4. 

ALLOWANCE. 

See  Appeal,  28. 

AMBIGUOUS  POLICY. 

See  Insurance,  8,  9. 

AMENDMENT. 

See  Courts,  1. 

ANdLLABY  LETTERS. 

See  Surrogates. 

ANTE-NUPTIAL  SETTLEMENT. 

See  Husband  and  Wife,  1,  8. 

APPEAL. 

1.  Court  of  Appeals  Prohibited  from  Bevietoing  Sufjkiency  of  Midenee, 
Where  the  Appellate  Division  has  uDanimously  affirmea  a  judgment 
below,  and  subsequently  allows  an  appeal  therefrom  upon  a  question  of 
law.  the  Court  of  Appeals  has  no  power  to  examine  or  determine  whether 
there  is  any  or  sufficient  evidence  to  sustain  the  verdict.  Letoie  y.  Long 
Islaivd  R.  R.  Co.  52 

2.  Exception.  Appellate  courts  should  not  be  diligent  in  seeking  a  way 
to  deprive  a  party  of  the  benefits  of  an  exception  pointing  out  error, 
where  it  appears  that  the  trial  court  was  fully  apprised  of  the  nature  of 
the  objection.    Stephens  v.  Eli/.  79 

8.  Failure  to  Repeat.  The  suggestion  to  counsel  by  the  trial  justice,  in 
the  interest  of  expedition  and  orderly  procedure,  that  one  exception  is  as 
good  as  many,  acquiesced  in  by  them,  should  not  be  allowed  to  operate 
as  a  trap  to  ensnare  the  rights  of  clients.  Id, 

4.  Evidence  not  Reviewable  Notwithstanding  Allowance  of  Appeal  from 
Unanimous  Decision.  The  Court  of  Appeals  cauDot  review  the  sufficiency 
of  the  evidence  to  sustain  a  verdict  after  a  unanimous  affirmance  by  the 
Appellate  Division,  in  an  action  for  personal  injuries,  notwithstanding  the 
allowance  of  an  appeal,  but  can  consider  only  such  questions  of  law  as 
are  raised  by  proper  exceptions.    Kleiner  v.  Third  Ave.  R.  R.  Co.      .  198 

6.  Reversal  by  Appellate  Division,  The  Court  of  Appeals  has  no  power 
to  review  the  cietermination  of  the  Appellate  Division  in  reversing  a  decree 
of  the  surrogate  upon  the  facts.     Matter  of  Thome.  288 

6.  Question  of  Fact—  W?ien  Presented,  A  question  of  fact,  which  the 
Court  of  Appeals  has  no  jurisdiction  to  review,  is  involved  upon  an 
appeal  from  an  order  of  the  Appellate  Division  reversing,  "upon  the 
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facts  and  the  law,"  a  decree  of  the  Surrogate's  Court  confirming  the 
report  of  an  appraiser  levying  a  transfer  tax,  where  the  surrogate  rejected 
and  the  Appellate  Division  accepted  the  version  of  the  beneficiary's  story 
most  favorable  to  herself.  Id. 

7.  Review  of  Order  Based  upon  Want  of  Power.  Where  an  order 
appealed  from  states  that  the  determination  of  the  Appellate  Division  was 
based  upon  a  want  of  power .  to  gnint  the  application,  without  consid- 
ering the  question  of  discretion,  a  question  of  law  is  presented  which  it 
is  the  duty  of  the  Court  of  Appeals  to  review,  even  if  the  courts  below 
might  have  denied  the  application  in  the  exercise  of  discretion.  Matter 
of  Thurher.  244 

8.  Order  of  Appellate  Dtvision  Dismiasing  Appeal.  No  appeal  can  be 
taken  to  the  Court  of  Appeals  from  an  "  order  "  of  the  Appellate  Division 
dismissing  an  appeal  from  the  judgment  below;  but  the  proper  practice  is 
to  enter  a  judgment  of  dismissal  upon  the  order  and  then  appeal  from 
such  judgment.     Stevens  v.  Central  Nat.  Bank.  253 

9.  FtnalJudgment  on  Reversal.  The  Appellate  Division  has  no  power, 
upon  reversing  a  judgment  which  dismisses  the  complaint  in  a  creditor's 
action,  to  render  a  final  judgment  in  plaintiff's  favor,  where  the  facts  were 
not  found  by  the  trial  court  and  there  was  a  question  of  fraud  in  the 
case  which  did  not  depend  upon  documentary  evidence,  but  upon  con- 
flicting oral  testimony,  and  it  is  obvious  that  further  evidence  relating 
thereto  may  be  produced  upon  a  new  trial.    Boss  v.  Caytoood.  259 

10.  Exception  to  Decision  Dimnissing  Complaint.  To  enable  the  Appel- 
late Division  to  review  a  judgment  based  upon  a  decision  of  the  trial 
court  in  an  action  tried  without  a  jury,  which  merely  dismisses  the 
complaint,  an  exception  to  the  decision  is  necessary  whether  such  decision 
was  made  under  section  1021  or  1022  of  the  Code  of  Civil  Procedure.    Id. 

11.  Exception  to  Ruling  upon  Question  of  Law.  A  decision  under  sec- 
tion 1021  of  the  Code  of  Civil  Procedure,  which  merely  dismisses  the 
plaintiff's  complaint  without  making  anv  findings  of  fact,  is  a  ruling  upon 
a  question  of  law  made  after  the  cause  is  finally  submitted,  and  an  excep- 
tion must  be  taken  thereto  in  order  to  present  the  question  to  a  court  of 
review.  Id. 

12.  Failure  to  Take  Exception  —  Waiver.  The  right  to  object  in  the 
Court  of  Appeals  to  the  failure  of  the  adverse  party  to  take  an  exception 
to  the  decision  of  the  trial  court  is  not  waived  by  failing  to  make  it  the 
subject  of  a  distinct  point  in  the  Appellate  Division  or  to  make  the 
specific  claim  that  the  latter  court  had  no  jurisdiction  to  review  the  decis- 
ion, and  by  stating  in  such  court  that  the  sole  question  in  the  case  was 
one  relating  to  the  merits,  where  the  brief  in  such  court  called  attention 
to  the  lack  of  exceptions.  Id. 

13.  Non-reme%oaMe  Order.  An  order  and  judgment  of  the  Appellate 
Division  reversing  an  interlocutorv  judgment  and  granting  a  new  trial 
is  not  reviewable  by  the  Court  of  Appeals  upon  the  ground  that  it  is  an 
appeal  from  an  order  granting  a  new  trial  upon  a  motion  made  upon 
exceptions  under  section  1001  of  the  Code  of  Civil  Procedure,  where  the 
reconl  fails  to  disclose  that  the  Appellate  Division  in  any  .way  disposed  of 
or  decided  the  exceptions.     Townsend  y.  Van  Buskirk.  265 

14.  Revieiv  of  Nonsuit.  A  judgment  dismissing  a  complaint,  on  the 
ground  that  plaintiff  had  failed  to  make  out  a  cause  of  action,  entered 
without  a  decision  of  the  trial  court  upon  the  facts  established  at  the 
trial,  is  a  judgment  upon  a  nonsuit,  and  may  be  reviewed  in  the  Court  of 
Appeals.     Ware  v.  Dos  Passos.  281 

15.  Questions  of  Law  Revietcable.  An  appeal  by  permission,  under  sub- 
division 2  of  section  191  of  the  Code  of  Civil  Procedure,  from  an  unani- 
mous ftflarmance  by  the  Appellate  Division,  iii  m  action  brought  to  set 
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aside  a  sale  as  in  fraud  of  the  rights  of  creditors,  differs  from  an  appeal 
allowed  under  section  190  in  that  it  is  not  restrictoi  to  questions  certified 
by  the  Appellate  Division,  but  all  questions  of  law  raised  by  exceptions 
and  presented  by  the  record  may  be  reviewed  except  the  legal  question 
as  to  the  sufficiency  of  the  evidence  to  sustain  a  finding  of  fact  or  a  ver- 
dict not  directed  by  the  trial  court.     Commercial  Bank  v.  S/terwood.     810 

16.  Certificate  of  Appellate  Division.  Questions  of  law  need  not  be 
formulated  and  certified  by  the  Appellate  Division  in  its  order  granting 
leave  to  appeal  under  subdivision  2  of  section  191  of  the  Code  of  Civil 
Procedure,  which  simply  requires  that  the  court  certify  '*that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  tlje 
Court  of  Appeals."  Id, 

17.  Beoiew  of  Judgment  Entered  upon  a  Special  Vei'dict,  Section  1838 
of  the  Code  of  Civil  Procedure  has  no  application  to  a  judgment  entered 
upon  a  verdict,  and  the  Court  of  Appeals  has  no  jurisdiction  to  review 
an  order  of  the  Appellate  Division  reversing  a  judgment  entered  upon  a 
special  verdict  and  granting  a  new  trial,  when  it  does  not  appear  that 
the  facts  as  found  by  the  veraict  were  affirmed  or  approved  by  the  Appel- 
late Division.     Schryer  v.  Fenton.  444 

18.  Modification  by  Appellate  Division  of  Order  Stating  Account  of  Com- 
mittee of  Incompetent.  The  Appellate  Division  has  no  power,  upon  revers- 
ing in  part  an  order  of  Special  Term  charging  the  committee  of  an  incom- 
petent person  with  a  certain  sum  upon  the  report  of  a  referee  appointwl 
to  take  and  state  the  account,  to  determine  the  facts  anew  and  dire<  t  a 
judgment  or  order  based  upon  the  facts  thus  determined;  it  should  remit 
the  case  to  the  court  below  for  readjustment  of  the  account.  Matter  of 
Chapman.  4&tJ 

19.  Final  Order.  An  order  stating  an  account  of  a  committee  of  an 
incompetent  is  a  final  order  in  a  special  proceeding,  and  upon  an  appeal 
therefrom  the  procedure,  the  rij^hts  of  the  parties  and  the  rules  of  law 
are  in  all  respects  the  same  as  m  an  action  where  the  same  issues  are 
involved.  Id, 

20.  By  Bank  in  Creditor's  Suit  to  Bea^h  Deposit.  A  bank  which  has 
paid  out  money,  whether  intentionally  or  by  inadvertence,  on  a  check 
presented  pending  a  creditor's  suit  which  the  bank  \ias  defending  and 
which  involved  the  question  whether  or  not  the  mone^v  had  been  transfer- 
red to  the  depositor  by  her  husband  in  fmud  of  creditors,  is  entitled  to  a 
review,  on  its  own  appeal,  of  a  judgment  against  it  in  favor  of  the  cred- 
itor without  any  appeal  by  the  depositor,  since  the  bank  is  subrogated  to 
her  rights.     Albro  Co.  v.  tbuntain.  498 

21.  Bemew  of  Final  Order  or  Final  Judgment  as  to  Alimany.  A  reversal 
by  the  Appellate  Division  of  an  order  of  the  Special  Term,  granting  an 
application  to  modify  a  decree  for  alimony  hj  reducing  the  amount,  is 
reviewable  by  the  Court  of  Appeals,  since  it  is  either  a  final  order  in  a 
special  proceeding  or  a  final  judgment  in  an  action.     Wetm^re  v.  Wetmore. 

508 

22.  Beversah  not  Stated  to  be  upon  the  Facts.  An  order  of  the  Appellate 
Division  reversing  a  decision  on  a  motion  to  reduce  an  award  for  alimony 
must  be  presumed  bv  the  Court  of  Appeals,  under  section  1388  of  the 
Code  of  Civil  Procedure,  to  have  been  made  upon  the  law,  where  the 
order  does  not  contain  any  statement  that  the  reversal  was  upon  the 
facts.  Id, 

28.  Allowance  to  Counsel  in  Capital  Case.  An  allowance  of  compensa- 
tion to  counsel  for  services  rendered  on  appeal  to  the  Court  of  Appejils, 
in  pursuance  of  an  assignment  in  a  capital  case,  is  proper,  although  the 
sum  of  §500  has  been  allowed  by  the  trial  court  for  services  rendered  at 
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the  trial,  as  section  308  of  the  Code  of  Criminal  Procedure,  limiting  such 
compensation  to  that  amount,  applies  to  the  trial  and  appellate  courts 
separately  and  not  collectively.    People  v.  Ferraro.  545 

See  Constitutional  Law,  4;  Corporations;  Crimes,  4;  Interest,  3; 
Libel,  1,  4;  Railroads,  9. 

APPEARANCE. 

See  Courts,  1. 

APPELIiATE  DIVISION. 

See  Appeal,  1,  4-10,  12,  13,  15-18,  21,  22;  Corporations. 

APPORTIONMENT. 

Se6  Tax,  5. 

APPBOPBIATIONa 

See  Contract,  2. 

ABSON. 

See  Crimes,  5-8,  10. 

ASSESSMENT. 

See  Tax,  1,  2,  5-8. 

ASSIGNMENT. 

See  Excise,  2,  8. 

ASSIGNMENT  FOB  CBEDITOBa 

See  Landlord  and  Tenant,  6. 

BAGGAGR 

See  Carriers,  1,  2. 

BANKING. 

1.  National  Bank  —  Not  Entitled  to  an  EmiitaMe  Lien  upon  its  Own 
Shares,  Transfe'n'ed  by  its  Debtor  to  a  Bona  Fide  Purchaser.  A  national 
bank,  incorporated  under  the  National  Banking  Act  of  1864  (13  U.  S. 
Statutes  at  Large,  110),  is  not  entitled,  as  against  a  bona  fide  pur- 
chaser, to  an  equitable  lien  upon  its  shares  of  capital  stock  for  a  debt 
which  the  stockholder  had  previously  incurred  to  the  bank,  although  a 
notice  printed  upon  their  face,,  based  upon  a  by-law  of  the  bank,  prohibited 
any  tninsfer  without  the  consent  of  the  directors,  by  any  stockholder  liable 
to  the  bank  as  a  debtor,  and  declared  such  liability  to  be  a  lien  upon  the 
stock,  inasmuch  as  the  act  prohibits  loans  by  the  bank  upon  the  security  of 
its  own  shares,  and  thus  renders  any  by-law  in  contravention  thereot,  or 
any  statement  based  thereon,  inoperative.  Buffalo  German  Ins,  Co.  v. 
Third  Nat.  Bank.  163 

2.  Distinction  between  Executed  and  Executory  Contracts.  Whatever 
force  may  have  been  given,  in  the  case  of  executed  contracts,  to  the 
doctrine  that  only  the  government  can.  by  charter  proceedings,  ques- 
tion a  transaction  between  a  national  bank  and  its  debtor,  violative 
of  the  provisions  of  the  Banking  Act,  that  doctrine  can  have  no  force  in 
a  case  where  such  a  bank  is  seeking  to  create,  as  against  a  third  person 
whoisa^n^^^  purchaser  of  its  shares,  a  Hen  based  upon  an  implied 
executory  contract,  and  in  face  of  a  statutory  provision  that  the  bank 
shall  not  have  such  a  lien  or  take  such  a  security.  Id. 

8.  Notice  to  Purchaser  —  Not  Inferable  from  Uhautlumzed  By  law  Printed 
on  the  Ihee  of  tlie  Shares.  The  fact,  that  such  an  unauthorized  by-law  is 
printed  on  the  face  of  the  shai-es,  cannot  be  notice  to  a  bona  fide  purchaser 
of  them  that  his  purchase  will  be  subject  to  a  lien  upon  the  part  of 
the  bank  for  the  indebtedness  of  the  stockholder  to  it.  Id. 

See  Bonds,  3;  Receivers,  1. 
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1.  Promiwoiy  Note  — Burden  of  Proof.  Proof  that  a  promissory  note 
was  fraudulent  as  between  the  payee  and  makers  shifts  to  a  transferee, 
suing  thereon,  the  burden  of  proof,  and  it  becomes  necessary  for  him 
to  show  not  only  the  payment  of  value  by  him,  but  the  circumstances 
under  which  he  became  the  holder  of  the  note.  Gitizen^  Nat.  Baiik  v. 
Weston,  118 

2.  Trial  —  Instruction  as  to  Bona  Fides.  In  an  action  against  the  mem- 
bers of  a  partnership  as  makers,  by  the  transferee,  of  a  promissory  note, 
an  instruction  that  the  jury  might  consider,  as  bearing  upon  the  ques- 
tion of  plaintiff's  status  as  a  bona  fide  holder,  the  fact  that  none  of  its  offi- 
cers or  agents  took  the  stand  after  the  burden  of  proof  had  been  shifted  to 
it  by  defendant's  proof  thiit  the  note  was  fraudulent  as  between  the 
makers  and  the  payee,  held,  in  view  of  the  state  of  the  record  when  defend- 
ants rested,  not  to  constitute  reversible  error.  Id. 

3.  Instruction  as  to  Bona  Fides.  It  is  not  prejudicial  error  for  the 
court  in  such  an  action,  to  instruct  the  jury  that  in  passing  upon  the 
question  whether  plaintiff  knew  at  the  time  it  discounted,  for  the  payee, 
the  note  in  suit,  .which  was  not  on  Interest,  that  it  had  been  given  for" the 
payee's  accommodation,  they  may  consider  the  fact  that  it  had  already 
run  one  year  and  seven  months  before  that  time  and  was  due  in  a  month 
thereafter.  Id. 

4.  Partnership  —  Notice  of  Dissolution.  It  is  reversible  error  for  the 
court  in  such  an  action  to  instruct  the  j^ry.  in  substance,  that  the  plain- 
tiff, in  law,  had  been  notified  of  the  dissolution  of  the  defendant  firm 
where  it  appears  that  notice  thereof  had  been  communicated  to  two  com- 
mercial agencies,  that  one  or  two  newspapers  in  the  vicinity  had  published 
a  local  item  of  the  dissolution  and  that  printed  notices  thereof  had  been 
sent  out  by  the  firm's  corporate  successor  in  its  business  letters;  these 
facts  are  insufficient  to  charge  the  plaintiff,  assumed  to  be  a  non-dealer  with 
the  firm,  and  thus  only  entitled  to  general  notice,  with  notice  of  its  disso- 
lution, since  to  make  a  general  notice  legally  effectual  the  only  safe  rule  is 
that  it  be  seasonably  published  in  one  or  more  of  the  newspapers  in  the 
immediate  vicinity.  Id. 

5.  Instruction  —  Statement  Contrary  to  Evidence.  It  is  prejudicial 
error  for  the  court  to  charge  in  such  an  action  that  so  far  as  the  payee's 
evidence  shows,  the  plaintiff  made  no  inquiry  with  reference  to  the  makers 
<^r  their  financial  standing  except,  **  he  saj'S,  they  consulted  a  commercial 
report,"  where,  during  the  payee's  cxammation^  a  letter  from  the  cashier 
of  another  bank  to  the  vice-president  of  plaintiff  was  introduced,  in  which 
the  writer  stated  that  the  paper  of  the  makers  held  by  the  payee  was  good 
beyond  question,  and  it  was  proved  that  the  makers  were  rated  in  one  com- 
mercial report  as  worth  over  a  million  dollars,  notwithstanding  that  the 
statement  had  reference  to  the  first  considerable  discount  of  the  makers' 
paper  made  by  plaintiff  and  that  the  court  read  the  letter  to  the  jury.     Id. 

6.  Action  on  Promissory  Notes.  An  action  on  promissory  notes,  which 
are  due  according  to  their  terms,  and  which  were  given  as  the  considera- 
tion for  advertising  to  be  performed  under  a  contract,  will  not  be  post- 
poned until  its  completion,  where  there  is  no  such  provision  in  the  con- 
tract and  the  notes  are  absolute  in  their  terms.  Desmond-Dunne  Go.  v. 
tViedman-Doscher  Co.  486 

BONA  FIDE  FOBCHASEB. 

See  Bank^o,  1-3;  Bills,  Notes  and  Checks,  2,  8;  Bonds,  3-5. 

BONDa 

1.  Corporations.  The  title  to  the  property  of  a  company  is  in  the 
fictitious  entity  called  the  corporation,  and  its  officers  and  agents  only 
have  authority  to  act  for  it.  Buffalo  L.  T.  &  S.  D.  Co.  v.  Medina  Oas 
d:  El.  L.  Co.  67 
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2.  (Jorporate  Bonds -^  Unlnwfvl  Diversion.  The  transfer  of  corporate 
bonds  bv  the  secretary  of  the  corporation  to  the  mortgage  trustee,  as 
collateral  security  for  an  individual  loan  to  him  by  the  latter,  the  day 
after  the  trustee  by  its  secretary  signed  the  certificates  upon  the  bonds, 
is  an  unlawful  diversion  of  the  bonds,  notwithstanding  that  the  secre- 
tary of  the  mortgagor  corporation  owned  all  but  two  of  the  shares  of  the 
capital  stock,  where  the  bonds  were  issued  under  a  resolution,  spread  upon 
the  face  of  the  mortgage  securing  them,  providing  for  the  borrowing  of 
money  to  pay  the  corporation's  existing  indebtedness  and  for  other  lawful 
purposes,  and  authorizing  the  president  to  negotiate  the  bonds.  Id, 

H.  Bona  Fide  Holder — Inquiry.  A  bank  which,  after  levying  an 
attachment  on  the  interest  of  its  debtor  in  bonds  of  a  corporation  of 
which  he  was  the  secretary,  and  thfl  owner  of  all  but  two  of  its  shares 
of  capital  stock,  at  his  request,  paid  his  private  indebtedness  to  the  trus- 
tee in  the  mortgage  securing  the  bonds,  and  took  a  transfer  of  them  from 
the  latter,  with  which  they  had  been  unlawfully  pledged  as  collateral 
security  for  the  debt,  is  not  bound,  in  order  to  acquire  the  status  of  a  bona 
fide  holder,  to  make  any  further  inquiries  after  being  informed  by  the 
secretary  of  the  corporation  and  the  secretary  and  treasurer  of  the  trustee 
that  the  bonds  were  good  and  valid  securities,  notwithstanding  that  eight 
coupons,  representing  past-due  semi-annual  installments  of  interest  accru- 
ing while  the  bonds  were  in  pledge,  were  still  attached  thereto  and  appar- 
ently unpaid,  the  other  stockholders,  who  were  directors,  not  appearing 
to  have  actively  participated  in  the  affairs  of  the  corporation.  Id. 

4.  Pa^t-due  Interest  Coupons.  Corporate  bonds  do  not  stand  dis- 
honored upon  their  face  and  deprived  of  their  negotiability  so  as  to  pre- 
vent a  transferee  from  acquiriDg  the  status  of  a  bona  fide  holder,  because 
eight  coupons  representing  past-due  unpaid  installments  of  interest  are 
attached  thereto,  notwithstanding  that  the  bonds  provide  that  they  shall 
become  due,  principal  and  interest,  upon  default  in  payment  of  any 
installment  of  interest  for  six  months  after  maturity  and  demand.  Id. 

5.  Transfer  after  Default  in  Interest  —  Demand.  .  The  court  will 
not,  in  oraer  to  deprive  one  of  the  status  of  a  bona  fide  holder  of 
corporate  bonds,  assume  tha,t  a  demand  for  the  payment  of  past-due 
interest  had  been  made  so  as  to  mature  the  bonds  before  the  purchase, 
merely  because  of  the  commencement,  before  that  time,  of  a  suit  to  fore- 
close the  mortgage  securing  the  bonds  which,  for  some  undisclosed  reason, 
was  discontinued.  Id. 

BROKER'S  COMMISSIONS. 

See  Evidence,  8. 

BROOKLYN  (CITY  OP). 

See  Flatbush  (Town  of),  1,  2. 

BUFFALO  (CITY  OF). 

See  Tax.  5. 

BURDEN'  OF  PROOF. 

See  Bills,  Notes  and  Checks,  1,  2;  Evidence,  9;  Negligence,  2,  14. 

BY-LAWS. 

See  Banking,  1,  3;  Contract,  3. 

CAPITAL  CASE. 

Siie  Appeal,  23. 

CARRIERS. 

1.  Railroad — Liability  for  Loss  of  Trunk  Containing  Merchandise  — 
Notice  tliat  it  Contains  (foods,  not  Baggage,  a  Question  of  Fact.  A  rail- 
road company  is  liable  to  the  assignee  of  a  commercial  Arm  for  the  loss 
of  a  trunk  containing  merchandise  in  charge  of  its  traveling  salesman, 
and  which  is  checked  as  baggage   upon   one  of  its  passenger  trains, 
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in  an  action  upon  an  independent  agreement  for  its  transportation  as 

freight,  when  the  company  has  notice  tnroiigh  its  agent  that  it  contains 

foods  and  not  baggage  —  and  this  may  be  given  by  other  means  than  the 
irect  statement  c5  the  salesman,  when  he  seeks  to  check  it,  that  the  trunk 
contains  merchandise,  as  it  may  be  inferred  from  the  facts  surrounding 
the  transaction  which  are  properly  submitted  to  the  jury  or  to  the  trial 
court  upon  the  question.  Trimble  v.  N.  T.  C.  <Sb  H.  E.  B.  R.  Co.  84 
2.  Failure  of  Baggageman  to  Comply  with  Biile  BequiHng  Bdeaae  from 
Liability.  When  with  notice  that  a  trunk  contains  merchandise,  the 
baggageman  of  a  railroad  company,  contrary  to  one  of  its  rules,  which  is 
unknown  to  the  salesman,  checks  it  as  baggage  without  exacting  a  release 
from  liability,  the  company  will  not  be  relieved  from  responsibility  for 
its  loss  as  freight,  as  the  boggageman  stands  in  the  place  of  the  company 
and  it  is  bound  by  his  acts.  Id, 

CAUSE  OF  ACTION. 

See  Counties,  1;  Indians,  1;  Libel,  1,  7. 

CEBTIFICATE. 

Ses  Appeal,  15,  16. 

CHABGE. 

See  Crimes,  9,  14. 

CHABITABLE  COBPOBATIONS. 

See  Constitutional  Law,  9,  10. 

CHATTEL  MOBTGAGE. 

See  Excise,  2. 

CODE  OE  CIVIL  PBOCEDXTBE. 

1.  §  191  —  Appeal—  Questions  of  Law  Bemetoahle.  An  appeal,  by  per- 
mission, under  subdivision  2  of  section  191  of  the  Code  of  Civil  Proced- 
ure, from  an  unanimous  affirmance  by  the  Appellate  Division,  in  an  action 
brought  to  set  aside  a  sale  as  in  fraud  of  the  rights  of  creditors,  differs 
from  an  appeal  allowed  under  section  190  in  that  it  is  not  restricted  to 
questions  certified  by  the  Appellate  Division,  but  all  questions  of  law 
raised  by  exceptions  and  presented  by  the  record  may  be  reviewed  except 
the  legal  question  as  to  the  sufficiency  of  the  evidence  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  trial  court.  Commercial  Bank  v. 
STierwood.  810 

2.  Idem —  Certificate  of  Appellate  Division.  Questions  of  law  need  not 
be  formulated  and  certified  by  the  Appellate  Division  in  its  order  granting 
leave  to  appeal  under  subdivision  2  of  section  191  of  the  Code  of  Civil 
Procedure,  which  simply  requires  that  the  court  certify  "that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals."  Id. 

8.  §  812  —  Right  of  Surety  Company  to  be  Released--  When  not  Waived. 
Fidelity  and  surety  companies,  being  authorized  to  contract  as  sureties 
upon  official  bonds  under  section  812  of  the  Code  of  Civil  Procedure,  are 
not  excepted  from  the  provisions  thereof,  authorizing  "sureties  upon  cer- 
tain official  bonds  to  petition  for  release  from  liability  "  thereunder,  and 
can  avail  themselves,  in  proper  cases,  of  such  remedies  as  the  Code  pro- 
vides for  sureties  generally;  and  a  surety  company  does  not  waive  such 
rights  by  accepting  a  contract  of  indemnity  which  expressly  provides 
that  acceptance  of  security  or  consideration  should  not  "limit  or  abridge 
any  right  or  remedy  which  the  surety  otherwise  might  have."  Matter  of 
Thurber.  244 

4.  Idem  —  Discretionary  Poioer  of  Court.  The  provision  of  section  812 
of  the  Code  of  Civil  Procedure,  that  the  court  "must  issue  an  order"  to 
the  principal  requiring  him  "to  show  cause"  why  he  should  not  account 
and  give  new  sureties,  is  not  a  mere  substitute  for  a  notice  of  motion, 
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but  is  part  of  a  special  remedy  and  implies  that  cause  may  be  shown. 
The  court  has  a  discretion  to  exercise  depending  on  the  facts  in  the  case, 
and  is  not  commanded  to  make  a  decree  requiring  the  principal  to  show 
cause  regardless  of  those  facts.  The  expression  **a  decree  must  be 
made"  means,  under  the  circumstances,  "a  decree  may  be  made/*       Id, 

5.  §  1001^  Appeal-- Non-reviewable  Order,  An  order  and  judgment  of 
the  Appellate  Division  reversing  an  interlocutory  judgment  and  granting 
a  new  trial  is  not  reviewable  by  the  Court  of  Appeals  upon  the  ground 
that  it  is  an  appeal  from  an  order  granting  a  new  trial  upon  a  motion 
made  ujwn  exceptions  under  section  1001  of  the  Code  of  Civil  Procedure, 
where  the  record  fails  to  disclose  that  the  Appellate  Division  in  any  way 
disposed  of  or  decided  the  exceptions.     Townsend  v.  Van  Buskirk.        265 

6.  §  1021  —  Exception  to  Decision  Dismimng  Complaint.  To  enable  the 
Appellate  Division  to  review  a  judgment  based  upon  a  decision  of  the 
trial  court  in  an  action  tried  without  a  jury,  which  merely  dismisses  the 
complaint,  an  exception  to  the  decision  is  necessary  whether  such  decision 
was  made  under  section  1021  or  1022  of  the  Code  of  Civil  Procedure. 
Boss  V.  Caywood.  259 

7.  Idem  —  Exception  to  Buling  upon  Question  of  Law.  A  decision  under 
section  1021  of  the  Code  of  Civil  Procedure,  which  merely  dismisses  the 
plaintiff's  complaint  without  making  any  findings  of  fact,  is  a  ruling 
upon  a  question  of  law  made  after  the  cause  is  finally  submitted,  and  an 
exception  must  be  taken  thereto  in  order  to  present  the  question  to  a  court 
of  review.  Id, 

§  1022.    See  par.  6,  this  title. 

8.  §  1838 — Appeal  —  Beview  of  Judgment  Entered  upon  a  Special  Ver- 
dict. Section  1338  of  the  Code  of  Civil  Procedure  has  no  application  to 
a  judgment  entered  upon  a  verdict,  and  the  Court  of  Appeals  has  no 
jurisdiction  to  review  an  order  of  the  Appellate  Division  reversing  a  jude- 
ment  entered  upon  a  special  verdict  and  granting  a  new  trial,  when  It 
does  not  appear  that  the  facts  as  found  by  the  verdict  were  affirmed  or 
approved  by  the  Appellate  Division.     Schryer  v.  Fenton.  444 

9.  Idem  —  Beversal  not  Stated  to  be  upon  the  Fotets.  An  order  of  the 
Appellate  Division  reversing  a  decision  on  a  motion  to  reduce  an  award 
for  alimony  must  be  presumed  by  the  Court  of  Appeals,  under  section 
1338  of  the  Code  of  Civil  Procedure,  to  have  been  made  upon  the  law, 
where  the  order  does  not  contain  any  statement  that  the  reversal  was  upon 
the  facts.     Wetmore  v.  Wetmore.  608 

10.  §  1361  —  Final  Order.  An  order  stating  an  account  of  a  committee 
of  an  incompetent  is  a  final  order  in  a  special  proceeding,  and  upon  an 
appeal  therefrom  the  procedure,  the  rights  of  the  parties  and  the  rules  of 
law  are  in  all  respects  the  siime  as  in  an  action  where  the  same  issues  are 
involved.     Matter  of  Chapman.  456 

11.  §  2038  —  Habeas  Corpus—  Liability  of  Sheriff  for  Discharge  of  Civil 
Debtor  from  Imprisonment.  A  county  judge  has  no  power,  upon  the 
return  to  a  writ  of  habeas  corpus,  to  order  the  discharge  of  an  executrix, 
committed  to  jail  for  a  civil  contempt  in  failing  to  pay  certain  sums  of 
money  to  persons  named  in  a  surrogate's  decree,  where  no  notice  has  been 
given  to  the  persons  who  have  an  interest  in  continuing  the  imprisonment 
or  restraint,  or  to  their  attorney;  such  an  ortler  is  void  under  subdivision 
1  of  section  2038  of  the  Code  of  Civil  Procedure,  and  affords  no  protec- 
tion to  a  sheriff,  in  a  proceeding  to  punish  him  for  a  civil  contempt  in 
releasing  her  from  custody,  because  made  by  an  officer  of  limited  statu- 
tory jurisdiction  without  taking  the  necessary  jurisdictional  steps,  if  the 
order  contains  no  recital  of  jurisdictional  facts  and  the  sheriff  cannot  prove 
such  facts  by  extrinsic  evidence.     Matter  of  Leggnt.  487 

12.  §  2695  —  Ancillary  Letters  Testamentary  —  Jurisdiction  of  Surro- 
gate—  Collateral  Attack.    Ancillary  letters  granted  by  a  surrogate  in  case 
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of  a  will  of  personal  property,  upon  a  petition  stating  that  the  will 
was  executed  in  Louisiana,  while  an  accompanying  tmnscript  of  the 
record  of  probate  in  Louisiana  clearly  shows  that  the  will  was  executed  in 
the  state  of  Alabama,  and  that  the  testatrix  resided  in  that  state  at  the 
time  of  her  death,  are  subject  to  collateral  attack  for  want  of  jurisdiction, 
since  the  power  of  the  surrogate,  under  section  2695  of  the  Code  of  Civil 
Procedure,  to  grant  ancillary  letters  upon  a  foreign  probate  of  a  will  of 
pei-sonal  property  made  by  a'uon- resident,  is  limited  to  the  case  of  probate 
in  the  state  or  territory  where  the  will  was  execute<l  or  where  the  testa- 
tor resided  at  the  time  of  his  death.  Taylor  v.  Syme.  513 
13.  §  2730  —  Executors  and  Administrators  —  Power  of  Surrogate  to  Deny 
Commissions.  A  surrogate  may,  in  his  discretion,  upon  the  settlement 
of  an  executor's  accounts,  deny  him  the  statutory  commissions  if  he  has 
been  guilty  of  misconduct,  as  the  language  of  section  2730  of  the  Code 
of  Civil  Procedure,  providing  that  on  the  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  **  miist  allow  to  him  for  his 
services"  the  commissions  fixed  by  law,  is  not  necessarily  exclusive  of  all 
discretion  in  the  surrogate,  and  its  exercise  should  be  left  to  him  upon 
the  facts.     Matter  of  Rutledge.  31 

CODE  OF  CBIMINAL  PBOCEDXTBE. 

1.  §  308  —  Allowance  to  Counsel  on  Appeal  in  Capital  Case.  An  allow- 
ance of  compensation  to  counsel  for  services  rendered  on  appeal  to  the 
Court  of  Appeals,  in  pursuance  of  an  assignment  in  a  capital  case,  is 
proper,  although  the  sum  of  $500  has  been  allowed  by  the  trial  court  for 
services  rendered  at  the  trial,  as  section  308  of  the  Code  of  Criminal  Pro- 
cedure, limiting  such  compensation  to  that  amount,  applies  to  the  trial 
and  appellate  courts  separately  and  not  collectively.     JPeople  v.  Ferraro. 

545 

2.  §  376  —  Qualification  of  Trial  Juror  —  Preformed  Opinion.  The  tes- 
timony of  a  juror  on  his  examination,  that  he  has  formed  an  opinion  that 
the  accused  is  guilty  from  the  fact  that  he  was  removed  from  his  church 
by  the  bishop,  and  that  he  would  naturally  be  influenced  by  the  action  of 
the  bishop,  constitutes  prima  facie  a  disqwUification,  which  must  be 
removed  m  the  method  provided  by  section  376  of  the  Code  of  Criminal 
Procedure,  by  his  declamtion  on  oath  "  that  he  believes  that  such  opinion 
or  impression  will  not  influence  his  verdict,  and  that  he  can  render  an  impar- 
tial verdict  according  to  the  evidence."    People  v.  Flaherty.  532 

3.  Idem  —  Insufficient  Declaration  of  Juror.  A  juror's  declaration  on 
oath  that  he  could  render  a  fair  and  impartial  verdict  upon  the  evidence 
brought  out  on  the  trial,  does  not  remove  a  prima  facie  disqualiflcation 
arising  from  his  testifying  that  he  has  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  where  he  does  not  declare  on  oath,  as  required  by 
the  statute,  "that  he  believes  that  such  opinion  or  impression  will  not 
influence  his  verdict."  Id. 

COMTTY. 

See  Receivers,  1. 

COMMISSIONS. 

See  Executors  and  Administrators,  1. 

COMPENSATION. 

See  Appeal,  23. 

COMPTBOLLEB. 

See  Tax,  5. 

COMPTBOLLEB'S  DEED. 

Se^  Tax,  3,  4. 

CONDEMNATION  PBOCEEDINGS. 

See  Railroads,  7 
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CONFESSIONa      ^ 

See  Crimes,  2^4. 

OONSENTS. 

See  Railkoads,  8-10. 

OONSPIBACT. 

See  Evidence,  15. 

CONSTITUTIONAL  LAW. 

1.  Mileage  Book  Act  —  Constiiutional  m  to  Subsequent  Corporation, 
The  Mileage  Book  Act  (L.  1895,  ch.  1027),  although  declared  by  the 
Supreme  Court  of  the  United  States  unconstitutional  as  to  railroad  cor- 
porations theretofore  incorporated,  is  constitutional  as  to  a  railroad  cor- 
poration thereafter  incorporated  in  the  state  of  New  York,  and  whose 
franchises  and  property  rights,  so  far  as  the  record  shows,  have  accrued 
subsequent  to  the  enactment  of  the  statute.     Puniy  v.  Ene  II.  R.  Co.    42 

2.  Burdens  not  Increased  by  L.  1896,  Ch.  835.  The  amendment  to  said 
Mileage  Book  Act  of  1895  (L.  1896,  ch.  835)  did  not  increase  the  burdens 
of  i-ailroad  corporations,  and  hence  the  amendment  is  constitutional  in  all 
cases  where  the  original  act  would  be  upheld.  Id. 

3.  Mileage  Book  Acts  —  Xot  Regulations  of  Interstate  Cofnmerce.  Stat- 
utes, relative  to  mileage  books,  when  limited  to  railroad  transportation 
wholly  within  the  state,  are  a  valid  exercise  of  the  power  of  the  state 
and  are  not  regulations  of  interstate  commerce.  Id. 

4.  Appeal.  The  objection,  that  statutes  invade  the  property  rights  of 
a  corporation  in  violation  of  the  State  or  Federal  Constitutions,  is  not 
available  in  the  Court  of  Appeals  unless  it  has  been  taken  below.  Id. 

5.  Mileage  Book  Act,  Unconstitutional  as  to  Existing  Corporations.  The 
Mileage  Book  Act  (L.  1895.  ch.  1027),  requiring  railroad  companies  to 
issue  mileage  books  under  a  penalty  for  refusal  to  do  so,  is  unconstitu- 
tional as  to  corporations  existing  at  the  time  of  its  enactment,  since  the 
statute  is  an  illegal  invasion  of  the  property  rights  of  such  corporations, 
as  declared  by  a  decision  of  the  United  States  Supreme  Court.  Beardsley 
V.  N.  r.,  L.  E.  &  W.  R.  R.  Co.  230 

6.  Enforcement  of  Foreign  Decree.  In  an  action  here  upon  a  forei^^n 
decree,  for  alimony,  the  provision  of  the  Federal  Constitution  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state  (U.  S.  Const,  art.  4.  §  1),  requires  the  courts  of  this  state  to 

five  it  full  credit  and  effect  as  a  judicial  debt  of  record  against  the 
efendant  for  the  amount  fixed  at  the  time  of  its  rendition,  but  the  law 
of  this  state  does  not  permit  the  plaintiff,  in  aid  of  a  judgment  recovered 
upon  the  decree,  to  invoke  the  equitable  remedies  provided  by  the  Code 
of  Civil  Procedure  for  the  enforcement  of  a  decree  for  alimony,'  inasmuch 
as  they  are  available  only  in  aid  of  decrees  of  divorce  rendered  in  this 
state.     Lynde  v.  Lynde.  405 

7.  Provision  for  the  Payment  of  Future  Alimony.  A  provision  in  such 
foreign  decree  for  the  payment  of  alimony  in  the  future,  however, 
remaining  subject  to  the  cfiscretion  of  the  foreign  court,  lacks  that  con- 
clusiveness which  requires  the  courts  of  this  state  to  enforce  it,  inasmuch 
as  the  provision  of  the  Federal  Constitution  referred  to  should  be  deemed 
to  relate  to  judgments  or  decrees^  which  not  only  arc  conclusive  in  the 
jurisdiction  where  rendered,  but  which  are  final  in  their  nature.  Id. 

8.  Equitable  Remedies  not  Enforceable  in  this  State.  Provisions  in  such 
decree  for  methods  to  enforce  payment,  and  a  subsequent  order  which 
sought  to  carry  it  into  effect  by  the  equitable  remedies  of  a  receivership 
and  injunction,  cannot  be  enforced  in  this  state,  because  they  are  in 
the  nature  of  execution  and  operative  upon  the  defendant  only  as  he  or 
property  belonging  to  him  may  be  found  within  the  jurisdiction  of  the 
foreign  court.  Id. 

9.  Corporations,  When  Charitable.  A  charitable  institution,  within  the 
meaning  of  sections  11  to  14  of  article  8  of  the  Constitution,  chapter  771 
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of  the  Laws  of  1895,  and  chapter  546  of  the  Laws  of  1896,  giving  to  the 
state  board  of  charities  the  right  of  visitation  with  respect  to  all  chari- 
table institutions,  is  one  that  in  some  form  or  to  some  extent  receives 
public  money  for  the  support  and  maintenance  of  indigent  persons,  and 
by  public  money  is  meant  money  raised  by  taxation  not  only  in  the  state 
at  large,  but  in  any  city,  county  or  town.  People  ex  rel.  Bel.  Gliarities  v. 
N.  Y.  Soc.  P.  a  C.  429 

10.  Pnvate  CJuiHtable  Institution  not  Subject  to  State  Inspection.  A 
purely  private  institution,  which,  without  any  compensation  from  the 
public,  cares  for  or  maintains  indigent  adults  or  children  who  volun- 
tarily seek  it  as  a  home,  or  who  remain  there  voluntarily,  is  not  sub- 
ject to  state  inspection  or  regulation.  Id, 

See  Flatbubh  (Town  of),  2.  » 

CONTEMPT. 

See  Habeas  Corpus. 

CONTRACT. 

1.  StipuUUed  Test  of  Mtichinery  Excused  when  the  Other  Party  Failed  to 
FurnisJi  the  Puirer  as  Agreed.  Where  a  contractor  agreed  to  furnish  and 
erect  air  propellers  for  removing  smoke  from  the  tempering  room  of  a 
manufacturing  company,  to  run  with  power  furnished  by  the  company, ' 
the  work  of  construction  to  be  performed  to  the  satisfaction  of  the 
engineer  of  the  company,  and  subject  to  its  approbation  after  a  thirty 
days'  trial,  and  the  contractor  having  obtained  the  certificate  of  the 
engineer  that  the  apparatus  was  properly  constructed,  but  such  trial 
could  not  be  made  because  the  company  failed  to  furnish  Jhe  power,  the 
contractor  is  relieved  from  such  test  and  is  entitled  to  recover  the  con- 
tract price,  under  the  rule  that  where  the  obligation  of  one  party  to  per- 
form is  dependent  upon  prior  action  by  the  other,  the  refusal  of  the  latter 
to  perform  dispenses  with  the  obligation  of  the  former.  Howard  v. 
American  Mfg.  Co.  347 

2.  Neio  York  City — Failure  of  Board  of  Education  to  Appropriate 
Money  for  Contract  for  School  Repairs.  The  failure  of  the  boaixl  of  edu- 
cation of  the  city  of  New  York  to  make  an  appropriation,  authorized  and 
permitted  by  the  provisions  of  the  Ck)nsolidation  Act  (L.  1882,  ch.  410),  to 
pay  a  contractor  for  erecting  a  retaining  wall  for  a  public  school  building, 
under  a  contract  approved  and  ratified  by  the  board,  does  not  invalidate 
such  contract  and  preclude  a  recovery  by  the  contractor  wJiere  he  per- 
formed the  work  in  good  faith,  without  knowledge  that  the  appropriation 
had  not  been  made,  and  he  hjid  no  means,  under  the  statute,  of  protecting 
himself  against  the  board's  exhausting  appropriations  available  and  suf- 
ficient, at  the  time  the  contract  was  made,  to  pay  for  the  work.  Van 
Dolsen  v.  Board  of  Education,  446 

S.  Employment  for  Life  —  When  Unreasonable.  A  contract  by  which  a 
person  was  employed  lor  life,  made  by  the  executive  officers  of  a  life 
insurance  company  assuming  to  act  under  a  by-law,  previously  adopted 
by  the  board  of  trustees,  empowering  them  **  to  appoint,  remove  and  fix 
the  compensation  of  each  and  every  person  except  agents  employed  by 
the  company,"  is  unreasonable,  and  not  contemplated  thereby,  because,  the 
term  of  office  of  said  trustees  being  limited  by  statute,  it  must  be  assumed 
that  they  would  not  adopt  a  by-law  authorizing  the  imposition  of  unreason- 
able contracts  upon  their  successors  in  office.  Carney  v.  N,  Y.  Life  Ins. 
Co.  453 

4.  Substantial  Perfoi^mance.  The  right  of  a  party  to  enforce  a  contract 
will  not  be  forfeited  by  reason  of  inadvertent  or  unimportant  omissions, 
but  a  substantial  performance  which  will  entitle  him  to  recover  may  be 
made  without  a  literal  compliance  as  to  all  details.  Desmond-Dunne  Co. 
V.  Friedman- Doscher  Co.  486 

See  Banking,  2;  Insurance,  1-4;  Specific  Performance,  1-3. 
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Sec  XEOhlGENCE,  1,  S,  12. 

COBPOBATIONS. 

Judgment  Suffered  by  an  Officer  with  Intent  to  Prrfer  a  Creditor —  L.  1893, 
Ch.  688,  ^  AS-^Beriew  of  Order  of  Reversal  not  Stated  to  he  upon  the  FaeU, 
Where,  in  an  action  brought  by  a  receiver  of  a  corporation,  appointed  in 
proceedings  for  its  dissolution,  to  set  aside  a  judgment  recovered  against  it, 
by  default,  as  violative  of  the  provisions  of  the  Stock  Corporation  Law  (L. 
1892,  ch.  688,  g  48),  avoiding  a  judgment  suffered  by  an  officer  of  an  insol- 
vent corporation  with  intent  to  prefer  a  creditor,  it  appears,  both  from  the 
testimony  of  the  creditor  and  that  of  the  bookkeeper  of  the  corporation, 
with  its  books  before  him,  that,  although  the  creditor  liad  been  for  a  year 
or  more  in  the  invariable  habit  of  selling  goods  to  the  corporation  on  a  credit 
of  from  two  to  four  months,  he  sold  it  goods,  as  testified  to  by  him  and  by 
the  president  of  the  corporation,  upon  the  teims  of  immediate  payment,  five 
days  before  the  corporation  admitted  its  insolvency  by  its  petition  in  the 
l)roceedings  for  a  voluntary  dissolution,  and  that,  four  days  thereafter, 
he  recovered,  by  the  consent  of  the  president,  and  under  direction  of  the 
attorneys  of  the  corporation  in  the  dissolution  proceedings,  the  judgment 
in  question,  a  finding  by  the  trial  court  that  the  purchase  price  of  the 
^oods  was  not  due  when  the  action  was  brought,  and  that  both  the  cred- 
%itor  and  the  president  knew  it.  should  be  sustained,  and,  with  other  facts 
in  the  case,  justifies  the  inference  that  the  judgment  was  suffered  by  the 
president  "with  the  intent  of  giving  a  preference  over  other  creditors," 
and  where  a  reversal  by  the  Appellate  Division  of  said  finding  and 
the  judgment  in  favor  of  plaintiff  is  not  stated  to  have  been  made  upon 
the  facts,  it  must  be  presumed  to  have  been  upon  the  law,  and,  there  being 
sufficient  evidence  to  sustain  the  finding,  the  Court  of  Appeals  may 
reverse  the  judgment  as  founded  upon  an  error  of  law.  Spellnian  v. 
Ixmchen,  386 

See  Bonds,  1-8,  5;  Constitutional  Law,  1,  2,  5,  9,  10;  Contract,  8. 

OOBBOBOBATION. 

See  Evidence,  6,  18. 

COUNSEL. 

See  Appeal,  28. 

COUNTEBCIiAIM. 

See  Landlohd  and  Tenant,  6. 

COUNTIES. 

1.  Liability  for  Acts  of  Officials  in  Maintaining  a  Nuisance.  A  county 
which  owns  and  maintams,  for  public  purposes,  a  penitentiary,  almshouse 
and  farm  used  therewith,  acts  in  a  ^governmental  capacity  and  is  not  liable 
for  the  acts  of  the  officials  controlling  them,  in  permitting  sewage  and 
night  soil  from  the  buildings  to  be  spread  over  the  farm,  thereby  creat- 
ing and  continuing  a  nuisance  to  the  damage  of  the  land  and  stock  of 
a  neighboring  owner,  nnd  he  cannot  maintain  an  action  against  the  county 
for  an  injunction  restraining  such  nuisance  and  for  damages  caused 
thereby.     Lefrois  v.  County  of  Monroe.  063 

2.  Remedy.  It  seems,  that  the  remedy  of  the  neighboring  owner  is  to 
proceed  against  the  board  of  supervisors  and  the  officers  in  control  of  the 
penitentiary  and  almshouse  to  have  a  continuance  of  the  nuisance  enjpined. 

COURT  OE  APPEAL& 

See  Appeal,  1,  4-8,  12,  13,  14,  16,  17,  21,  22;  Constitutional  Law.  4; 
Corporations;  Libel,  1,  4;  Railroads,  8,  9;  Receivers,  1. 

COURTS. 

1.  Final  Decree  for  Alimony  in  Another  State  against  a  Resident  of  this 

State  —  Jurisdiction  Acquired  by  General  Appearance.     A  court  of  another 

"   state  which,  by  the  law  of  that  state,  has  power  to  amend  a  decree  of 
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divorce  previously  rendered  therein  against  a  resident  of  this  state,  hy  the 
insertion  of  provisions  fqr  alimony  alleged  to  have  been  inadvertently 
omitted  therefrom,  acquires  jurisdiction  to  render  a  final  decree  for  the 
payment  of  alimony,  against  him,  upon  a  motion  for  such  amendment, 
where  he  was  personally  served  in  this  state  with  notice  thereof,  and  he 
made  a  general  appearance  and  contested  it,  although  the  decree  of 
divorce  was  invalid  as  to  him  because  rendered  without  jurisdiction. 
Lynde  v.  Lynde.  405 

2.  Constitutional  Ltiw  —  Enforcement  of  Foreign  Decree.  In  an  action 
here  upon  such  a  decree,  the  provision  of  the  Federal  Constitution  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state  (U.  S.  Const,  art.  4,  fc;  1),  requires  the  courts  of 
this  state  to  give  it  full  credit  and  effect  as  a  judicial  debt  of  record 
against  the  defendant  for  the  amount  fixed  at  the  time  of  its  rendition, 
but  the  law  of  this  state  does  not  permit  the  plaintiff,  in  aid  of  a  judg- 
ment recovered  upon  the  decree,  to  invoke  the  .equitable  remedies  provided 
by  the  Code  of  Civil  Procedure  for  the  enforcement  of  a  decree  for 
alimony,  inasmuch  as  they  are  available  only  in  aid  of  decrees  of  divorce 
rendered  in  this  state.  Id. 

3.  Prorisionfor  the  Payment  of  Putvre  Alimony.  A  provision  in  such 
foreign  decree  for  the  payment  of  alimony  in  the  future,  however, 
remaining  subject  to  the  discretion  of  the  foreign  court,  lacks  that  con- 
clusiveness which  requires  the  courts  of  this  state  to  enforce  it,  inasmuch 
as  the  provision  of  the  Federal  Constitution  referred  to  should  be  deenjed 
to  relate  to  judgments  or  decrees  whith  not  only  are  conclusive  in  the 
jurisdiction  where  rendered,  but  which  are  final  in  their  nature.  Id. 

4.  Equitable  Remedies  not  Enforceable  in  this  State.  Provisions  in  such 
decree  for  methods  to  enforce  payment,  and  a  subsequent  order  which 
sought  to  c»\rry  it  into  effect  by  the  equitable  remedies  of  a  receivership 
and  injunction,  cannot  be  enforced  in  this  state,  because  they  are  in  the 
nature  of  execution  and  operative  upon  the  defendant  only  as  he  or  prop- 
erty belonging  to  him  may  be  found  within  the  jurisdiction  of  the  foreign 
court.  Id. 

See  Fraud. 

CREDIBILITY. 

S^e  Witness,  1,  2. 

CBIMES. 

1.  Murder  —  Right  to  Trial  by  Common-law  Jury  —  Statutory  Regula- 
tions —  Excluding  Comj^tent  Persons  from  Jury  List.  The  accused  is 
not  denied  his  constitutional  right  to  a  trial  by  a  common-law  jury 
of  twelve  men  merely  because  he  is  driven  to  the  choice  of  his  jurors 
from  the  general  panel  after  the  exclusion  therefrom  of  competent  persons, 
by  reason  of  the  fact  th«t  the  commissioner  of  jurors  has  taken  therefrom 
2.500  men  of  presumably  superior  intelligence  for  a  special  jury  list. 
People  V.  Meyer.  357 

2.  Eridence  —  AdmissihiUty  of  Confessions  —  Decided  as  Matter  of  Imw. 
The  admissibility  in  evidence  of  confessions  may  be  decidwl  by  the  trial 
court  as  a  matter  of  law  without  submitting  it  to  the  jury,  where  there  is 
absolutely  no  doubt  on  the  question,  though  in  other  cases  it  is  a  question 
of  fact  to  be  decided  by  the  jury  under  proper  instructions.  Id. 

8.  Vduniary  Character  of  Confe^ons  —  Fear  or  Duress.  Confessions 
maybe  held  by  the  trial  colirt  as  matter  of  law  to  have  been  voluntarily 
given,  when  there  is  nothing  in  the  evidence,  except  the  defendant's 
arrest  and  the  fact  that  he  was  subjected  t)  some  physical  violence  at  the 
hands  of  bystanders  when  he  was  being  conveyed  to  the  police  station, 
that  would  furnish  even  a  pretext  for  the  claim  that  his  confessions  were 
not  voluntarily  made.  Id. 
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4.  Appeal  —  Error  wJien  not  Prejudicial.  A  judgment  of  conviction 
^vill  be  upheld  even  though  it  be  assumed  that  a  technical  error  was 
committed  by  the  trial  court  in  withholding  from  the  consideration 
©f  tlie  jury  the  question  whether  defendant's  confessions  were  voluntary 
or  not,  when,  under  the  circumstances  of  the  case,  the  rulings  of  the  court 
upon  the  confessions  were  not  material  because  there  was  ample  evidence 

.  outside  of  the  confessions  to  sustain  the  verdict.  Id, 

5.  Arson  —  Evidence.  The  evidence  in  a  case  of  arson  examined  and 
Jield  that  it  tended  to  support  a  finding  that  the  fire  was  of  incendiary 
origin.     People  v.  Smith.  52i() 

6.  WitneM  —  Coi^oboralion.  Where,  upon  a  trial  for  arson,  the  theory 
of  the  prosecution  is  that  the  fire  was  the  result  of  a  family  conspiracy 
to  burn  buildings  and  defraud  insurers,  and  evidence  is  eiven  that  they 
removed  articles  of  personal  property  before  the  fire  ana  subsequently 
included  them  in  the  proofs  of  loss,  the  testimony  of  a  principal  female 
witness  for  the  prosecution  as  to  the  identity  of  such  articles  cannot  be 
corroborated  by  another  witness'  statement  that  she  pointed  them  out  to 
him  as  being  the  same  as  those  mentioned  in  the  proofs  of  loss,  or,  in 
effect,  that  she  told  him  the  same  story  out  of  court  that  she  subse- 
quently testified  to  on  the  trial.  Id. 

7.  Evidence — Improper  Assumption  of  Existence  of  Conspiracy.  Upon 
such  a  trial  the  court  cannot  properly  allude  to  a  prior  trial  and  convic- 
tion for  the  same  offense  of  one  of  the  alleged  conspirators  and  assume 
the  existence  of  a  conspiracy  for  the  purpose  of  admitting  evidence  of 
the  acts  and  declarations  of  another  alleged  conspimtor  in  the  absence  of 
defendant,  and  tlie  reception  of  such  evidence  is  reversible  error.  Id. 

8.  Irrelevancy  of  Evidence  as  to  Failure  to  Pay  Promised  Wages.  A  wit- 
ness for  the  prosecution,  a  former  servant  of  the  family,  who  has  given 
important  testimony  as  to  the  articles  mentioned  in  the  proofs  of  loss,  but 
not  destroyed  by  the  fire,  cannot  be  permitted  to  testify  that  he  was  not 
paid  by  them  liis  agreed  wages,  as  such  evidence  might  be  grouped  with 
other  evidence  in  the  case  tending  to  disparage  the  methods  and  moml 
character  of  the  family,  and  its  reception  is  prejudicial  error.  Id. 

9.  Instruction  as  to  Jlyjwthms  of  Guilt  —  Improper  Qualification  of 
PequeMed  Charge.  The  refusal  to  grant  a  requested  charge  that  tJie  evi- 
dence, in  order  to  c(mvict,  must  be  so  strong  as  to  remove  every  other 
hypothesis  than  that  of  the  defendant's  guilt,  followed  by  a  charge  that 
"itnuLst  be  sufficient  to  remove  every  reasonable  hypothesis."  is  error, 
because  the  jury  ma}'  have  understood  that  the  evidence  need  not  be 
so  strong  as  to  remove  to  a  moral  certainty  every  other  hypothesis  than 
that  of  the  defendant's  guilt  or  every  reasonable  hypothesis  of  his 
innocence.  Id. 

10.  Improper  Statement  of  District  Attorney.  A  statement  by  the  district 
attorney  in  his  opening  that  he  would  show,  if  permitted,  that  several 
other  buildings  owned  by  the  mother  and  family  of  the  defendant  and 
other  buildings  which  he  had  a.ssisted  in  erecting  or  was  interested  in 
were  destroyed  in  a  similar  manner,  with  an  incomplete  statement  as  to  what 
had  happened  within  less  than  a  year  before  the  fire,  which  he  refrained 
from  finishing  after  an  objection  was  taken  but  overruled  by  the  court, 
constitutes  prejudicial  error,  since  the  jury,  after  the  court  overruled 
the  objection,  may  have  understoml  that  the  district  attorney  was  speak- 
ing within  proper  limits  and  may  have  inferred  that  they  were  dealing 
with  an  old  offender.  *  Id. 

11.  Qualification  of  Trial  Juror — Preformed  Opinion — Code  Crim. 
Pro  §  376.  The  testimony  of  a  juror  on  his  examination,  that  he  has 
formed  an  opinion  that  the  accused  is  guilty  from  the  fact  that  he  was 
removed  from  his  church  by  the  bishop,  and  that  he  would  naturally 
be  influenced  by  the  action  of  the  bishop,  constitutes  prima  fuie  a  dis"- 
qualification.  which  must  be  removed  in  the  method  provided  by  section 
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876  of  the  Code  of  Criminal  Procedure,  by  his  declaration  on  oath  **that 
he  believes  that  sach  opinion  or  impression  will  not  influence  his  verdict, 
and  that  he  can  render  an  impartial  verdict  according  to  the  evidence." 
People  V.  FUtJiei-ty.  582 

12.  Insufficient  DecUiration  of  Juror,  A  Juror's  declaration  on  oath 
that  he  could  render  a  fair  and  impartial  verdict  upon  the  evidence 
brought  out  on  the  trial,  does  not  remove  a  pritna  facie  disqualification 
arising  from  his  t4;stifying  that  he  has  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  where  he  does  not  declare  on  oath,  as  required  by 
the  statute,  "  that  he  believes  that  such  opinion  or  impression  will  not 
influence  his  verdict."  Id. 

18.  Proving  Distinct  Offenses  under  Indictment  for  Rape — Authorizing 
Election  at  Close  of  Case  for  Prosecution.  Permitting  the  prosecution  to 
prove  seven  distinct  acts  of  intercourse  under  an  mdictment  charging 
defendant  with  the  crime  of  sexual  intercourse  with  a  female,  not  his 
wife,  under  the  age  of  sixteen  years,  on  a  date  named,  and  authorizing 
it.  after  all  its  evidence  from  many  witnesses  has  been  concluded,  to 
elect  which  one  of  the  seven  crimes  attempted  to  be  proved  should  be 
treated  as  the  particular  crime  charged  in  the  indictment,  is  such  a 
violation  of  the  legal  rights  of  the  defendant  as  calls  for  the  reversal 
of  a  judgment  of  conviction.  Id. 

14.  Instruction  to  Jury —  As  to  Matters  not  Sustained  by  Endence.  An 
instruction  \o  the  jury  permitting  them  seriously  to  weigh  speculations 
of  the  prosecution  as  to  the  alteration  of  a  document  by  the  defendant  is 
error  when  the  tendency  of  such  evidence  as  there  was  on  the  subject  was, 
not  only  to  establish  that  he  did  not  make  the  alteration,  but  further  that 
he  (lid  hot  have  the  opportunity  to  make  it.  Id. 

15.  Etidence —  Wfisn  Declarations  of  Reasons  for  Consent  and  for  Silence 
in  Case  of  R(ipe  are  Inadmissible.  Declarations  as  to  the  reasons  for  con- 
sent to  sexual  intercourse  and  for  silence,  made  many  months  after- 
wards by  a  female  under  sixteen  years  of  age.  on  whom  the  crime  of  rape 
was  alleged  to  have  been  committed,  are  not  admissible  for  any  purpose 
against  the  defendant;  and  they  are  not  made  so  by  the  fact  that  hearsay 
declarations  by  her  as  to  the  name  of  the  guilty  person  may  have  been 
drawn  out  by  him  instead  of  by  the  prosecution.  Id. 

See  Appeal,  23;  Evidence,  6. 

DAMAGES. 

See  CorNTiEs,  1;   Equity;  •  Evidence,  5;   Flatbush  (Town  of;,  S; 
Libel,  9,  11;  Railroads,  2,  4,  5. 

DECLABATIONS. 

See  Evidence,  Itt. 

DEED. 

See  Vendor  and  Pcrchaser,  2,  8. 

DEGREE  OF  CABE. 

Sf.e  Ne(3LIGENCE,  6,  15 

DISCRETION ABY  OBDEB. 

See  Appeal,  7;  Principal  and  Surety,  2. 

DISMISSAL  OF  COMPIiAINT. 

See  Appeal,  10. 

DISSOLUTION. 

See  Partnership. 

DIVOBCE. 

See  Courts,  1,  2;  Husband  and  Wife,  4. 
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DOWEB. 

See  Evidence,  2. 

DTJBESS. 

See  Crimes,  3. 

EASEMENTS. 

See  Railkoads,  3. 

EJECTMENT. 

See  Indians,  1 ;  Tax,  4. 

ELEVATED  BAILBOADa 

See  Railroads,  8-10. 

EaUITABLE  LIEN. 

See  Banking,  1-3. 

EaXHTABLE  REMEDIES. 

See  Constitutional  Law,  6-8. 

EaUITY. 

Award  of  Nominal  Damages  Does  not  Preclude  Injunction  against  Diter-- 
sion  of  Stream.  The  fact  that  only  nominal  damages  have  been  awarded 
to  a  lower,  for  the  unlawful  diversion  of  a  stream  by  an  upper,  ripa- 
rian proprietor,  does  not  preclude  a  court  of  equity  from  forever  enjoin- 
ing the  latter  from  continuing  the  diversion  and  compelling  him  forth- 
with to  restore  the  stream  to  its  natural  course  and  level,  as  equity  will 
enjoin  au  act  whose  repetition  or  continuance  may  become  the  founda- 
tion or  evidence  of  an  adverse  right,  although  no  damage  be  shown  or 
found.     Amsterdam  Knitting  Go,  v.  JDean,  37S 

ESTATE. 

See  Tax,  1. 

ESTOPPEL. 

Insurance  against  Liability  to  Employees — Effect  of  Judgment  against 
Employer,  An  insurance  company  which,  by  its  contract,  has  agreed  to 
defend  actions  against  an  employer  for  injury  to  employees,  ana  which, 
has  conducted  the  defense  in  such  a  case  down  to  the  eve  of  trial,  and 
has  then  withdrawn,  leaving  the  employer  no  reasonable  opportunity  to 
prepare  a  defense  in  the  action,  is  estopped  from  claiming  that  a  judg- 
ment by  default  against  the  employer  conclusively  establishes  the  latter's 
negligence  or  violation  of  the  Factory  Law,  which  the  insurance  com- 
pany sets  up  as  a  defense.     Olens  Falls  P.  G.  Go,  v.  Travelers*  Ins.  Go, 

39» 

See  Carriers,  2;  Excise,  3. 

EVIDENCE. 

1.  Ltbel  —  Publication  by  Olivers.  In  an  action  for  libel,  the  fact, 
unknown  to  the  defendant  when  the  publication  complained  of  was 
made,  that  others  have  published  the  same  libel,  or  that  suits  have  been 
commenced  against  others  for  the  publication  of  such  libel,  is  inadmis- 
sible in  evidence,  nor  is  it  admissible  because  elicited  on  an  improper  cross- 
examination  of  plaintiff  with  reference  to  a  letter  written  by  him  referring 
to  the  publication  by  others,  which  hud  been  introduced  by  defendant  aa 
a  part  of  a  correspondence  between  plaintiff  and  defendant,  and  which 
correspondence  had  been  previously  introduced  in  part  by  plaintiff.  Pal- 
mer V,  Matthews.  100 

2.  Marriage — Dower.  In  an  action  for  the  admeasurement  of  dower, 
in  the  absence  of  proof  that  a  husband  did  not  know  his  first  wife  was 
living  when  he  married  a  second  time,  that  fact  will  not  be  presumed 
upon  the  ground  that  otherwise  he  would  be  guilty  of  crime,  when,  if 
such  presumption  were  to  obtain,  he  would  be  guilty  of  crime  in  contract- 
ing a  third  marriage.     Palmer  v.  Palmer,  130 
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3.  Conflicting  Presumptions.  When  there  are  conflicting  presumptions 
of  unequal  weight,  the  stronger  will  prevail,  and  the  presumption  which 
has  the  least  probability  to  sustain  it  must  yield  to  the  more  probable 
one.  Id. 

4.  Negligence.  In  an  action  for  personal  injuries  evidence  of  the  omis- 
sion to  sound  the  ^ong  upon  a  street  car  at  a  crossing,  although  not  the 
cause  of  the  plaintiff's  injury,  may  be  admissible  as  a  part  of  the  history 
of  the  transaction,  as  bearing  upon  the  degree  of  care  exercised  by  the 
defendant's  employees  and  upon  the  question  of  contributory  negligence. 
Kleiner  v.  Third  Ave.  M.  H.  Co.  193 

5.  Pleading  and  Proofs  Ecidence  as  to  Special  Damages.  The  aver- 
ment in  a  complaint  in  an  action  for  personal  injuries  tbat  plaintiff  sus- 
tained a  severe  nervous  shock  is  insufficient  to  justify  her  in  ijroving 
that  the  result  of  that  shock  was  to  pnxluce  heart  disease,  vertigo,  curva- 
ture of  the  spine  and  other  diseases,  it  not  appearing  that  such  conse- 
quences necessarily  and  immediately  resulted  from  The  shock,  as  the  rule 
is  that  special  damages  must  be  specially  alleged,  and  the  reception  of 
evidence  of  such  resultant  injuries,  properly  excepted  to,  is  reversible  error. 

Id. 

6.  Eape  —  Corroboration.  The  testimony  of  a  female  that  defendant 
had  committed  rape  upon  her  is  not  corroborated  within  the  meaning  of 
the  statute  (Penal  Code,  ^  283),  by  evidence  that  defendant  did  not  deny 
her  declaration,  made  out  of  court,  charging  him  with  the  crime,  when 
repeated  to  him  by  a  witness;  nor  is  his  admission  to  another  witness  that 
he  had  **  insulted  the  girl"  corroborative  evidence  when  it  does  not  appear 
when,  where  or  how  the  insult  was  given.     People  v.  Page.  272 

7.  Question  of  Law.  Whether  there  is  any  evidence  of  corroboration  is 
a  question  of  law  for  the  court,  and  it  is  error  to  submit  such  question  to 
the  jury.  Id. 

8.  Action  for  Broker's  Commissions  —  Evidence  Precluding  Nonsuit. 
Proof  that  the  defendant,  a  lawyer,  admitted  to  the  plaintiff,  a  broker, 
that  he  considered  the  plaintiff  to  be  the  "procuring  cause"  of 
the  sale  of  defendant's  real  estate,  is  evidence  supporting  the  plaintiff's 
cause  of , action,  and  a  judgment  entered  upon  a  nonsuit  in  an  action 
brought  by  the  broker  to  recover  commissions  must  be  revei*sed.  Warey. 
Dos  Passos.  281 

9.  Admissibility  of  Judgment  after  Reversal  in  Part.  A  judgment 
setting  aside  a  transfer  by  an  insolvent  as  in  fraud  of  creditors  after 
it  has  been  reversed  as  to  the  transferees,  but  affirmed  as  to  the  debtor, 
is  entirely  incompetent  as  against  the  transferees  on  a  second  trial  to 
prove  any  want  of  good  faith  or  inadequacy  of  consideration  on  their 
part,  or  to  displace  the  burden  of  proof  which  rested  on  the  plaintiffs  in 
attacking  the  transfer.     Commercial  Bank  y.  Shenoood.  310 

10.  Admissibility  of  Judgment  after  Reversal.  A  judgment  establishing 
fraud  as  to  creditors,  in  a  transfer  of  money  from  husband  to  wife  aud 
deposited  by  her  in  a  bank,  is  not  evidence  of  the  fraud  as  against  the  bank 
on  a  second  trial  after  reversal  of  the  judgment  on  the  bank's  appeal 
although  the  wife  failed  to  appeal.    Albro  Co.  v.  Fountain.  498 

11.  Ecidence  of  Fraud  as  to  Creditors  —  Sufficiency  to  Sup])ort  Judg- 
inent.  A  judgment  finding  that  money  deposited  by  a  wife  in  a  bank 
was  transferred  to  her  by  her  husband  in  fraud" of  his  creditors  is 
not  sustained  by  a  suspicion  of  fraud  growing  out  of  the  marriage  rela- 
tion and  evidence  that  shortly  before  she  deposited  the  money  her  hus- 
band had  sold  some  property,  for  which  he  received  a  somewhat  larger 
sum,  and  by  the  fact  that  on  supplementary  proceedings  she  first  testified 
that  she  owned  all  the  money  and  on  a  later  date  testified  that  part  of  the 
fund  belonged  to  a  third  person,  who,  on  a  still  different  date,  testified 
that  he  had  no  interest  in  it,  since  her  testimony,  though  suspicious,  was 
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uot  necessarily  iu  coDflict,  because  the  rights  in  the  fund  might  have 
changed  between  the  diflPerent  dates.  Id. 

12.  Arwm.  The  evidence  in  a  case  of  arson  examined  and  held  that  it 
teuded  to  support  a  finding  that  the  fire  was  of  incendiary  origin.  Peo- 
pie  V.  Smith.  580 

13.  Witness  —  Corroboration.  Wiiere,  upon  a  trial  for  arson,  the  theory 
of  the  prosecution  is  that  the  fire  was  the  result  of  a  family  conspiracy  to 
burn  buildings  and  defraud  insurers,  and  evidence  is  given  that  they 
removed  articles  of  personal  property  before  the  fire  and  subsequently 
included  them  in  the  proofs  of  loss,  the  testimony  of  a  principal  female 
witness  for  the  prosecution  as  to  the  identity  of  such  articles  cannot  be 
corroborated  by  another  witness'  statement  that  she  pointed  them  out  to 
him  ns  being  the  same  as  those  mentioned  in  the  pnxtfs  of  loss,  or,  in 
effect,  that  she  told  him  the  same  story  out  of  court  that  she  subsequently 
testified  to  on  the  trial.  Id. 

14.  Improper  Assumption  of  Existence  of  Conspiracy.  Upon  such  a  trial 
the  court  cannot  properly  allude  to  a  prior  trial  and  conviction  for  the 
same  offense  of  one  of  the  alleged  conspirators  and  assume  the  existence 
of  a  conspiracy  for  the  purpose  of  admitting  evidence  of  the  acts  and 
declarations  of  another  alleged  conspirator  in  the  absence  of  defendant, 
and  the  reception  of  such  evidence  is  reveraible  error.  Id. 

15.  Irrelevancy  of  Enidence  asto  Failure  to  Pay  Promised  Wages.  A  wit- 
ness for  the  prosecution,  a  former  servant  of  the  family,  who  has  given 
important  testimony  as  tq  the  articles  menrioned  in  the  proofs  of  loss,  but 
not  destroyed  by  the  fire,  cannot  be  permitted  to  testify  that  he  was  not 
paid  by  them  his  agreed  wages,  as  such  evidence  might  be  grouped  with 
other  evidence  in  the  case  tending  to  disparage  the  methods  and  moral 
character  of  the  family,  and  its  reception  is  prejudicial  error.  Id. 

16.  W/ien  Declarations  of  Reasons  for  Consent  and  for  Silence  in  Case  of 
RiilHi  are  In-admissible.  Declarations  as  to  the  reasons  for  consent  to  sexual 
intercourse  and  for  silence,  made  many  months  afterwards  by  a  female 
under  sixteen  years  of  age,  on  whom  Uie  crime  of  rape  was  alleged  to 
have  been  committed,  are  not  admissible  for  any  purpose  against  the 
defendant;  and  they  are  not  made  so  by  the  fact  that  hearsay  declarations 
by  her  as  to  the  name  ot  the  guilty  person  may  have  been  drawn  out  by 
him  instead  of  by  the  prosecution.     People  v.  Flaherty.  533 

See  Appeal,  1,  4,  9;  CnisiES,  2^-  Libel,  3,  5,  6,  11. 

EXCEPTIONS. 

."ke  Appeal,  2-4,  10^13. 

EXCISE. 

1 .  Liquor  Tax  Law  —  Disposition  of  Revenue  —  Poor  Fund.  The  req  ulre- 
ment  of  chapter  125  of  the  Laws  of  1898  (a  local  statute  for  the  bene- 
fit of  the  poor  of  the  town  of  Plattsburgh),  that  "all"  excise  money 
arising  from  licenses  granted  in  such  town  shall  be  deposited  with  the 
treasurer  of  the  poor  fund,  is  Hmited  to  the  two-thirds  which  the  Liquor 
Tux  Law  apportions  to  the  town,  and  does  not  erabnice  the  one-thii"d  which, 
by  the  terms  of  that  law,  is  required  to  be  paid  to  the  state.  Peoj)le  ex  rrf. 
tottit  of  Plattsburgh  v.  Williams.  24u 

2.  Liquor  Tax  Certificate  not  a  Chattel  —  Assignment  tJiereof  need  not  be 
Filed  as  a  Cliattel  Mortgage.  A  liquor  tax  certificate  issued  under  the 
Liciuor  Tax  Diw  (L.  1896.  ch.  112)  is  personal  property,  but  it  is  not  a 
cimttel  within  the  purview  of  the  Chattel  Mortgage  Act  (1  R.  S.  [9th  ed.] 
2013).  and  a  transfer  thereof  as  security  for  a  loan  is  valid  as  against  a  sub- 
sequent judgment  creditor  of  the  assignor,  although  not  filed  as  a  chattel 
mortgage,     Allies  v.  Mathusa.  546 

3.  Eatoppel.  An  assignee  of  a  liquor  tax  certificate,  who  allows  it  to 
remain  in  the  hands  of  the  assignor,  is  not  thereby  estopped  from  setting 
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up  title  thereto  as  against  a  subsequent  judgment  creditor  of  the  assignor; 
and,  although  such  creditor  is  entitled  to  reach,  through  a  receiver  in  sup- 
plementary proceedings,  the  assignor's  interest  in  such  certificate,  sub- 
ject to  the  provisions  of  the  Liquor  Tax  Law,  he  stands  in  no  different  or 
belter  position  than  if  he  were  a  subsequent  assignee  of  the  certificate  as 
security  for  his  debt.  Id. 

EXECUTORS. 

iSee  Specific  Performance,  3. 

EXECUTORS  AND  ADMIKISTBATOBS. 

1.  Power  of  Sunypgute  to  Deny  Commissiona.  A  surrogate  may.  in  his 
discretion,  upon  the  settlement  of  an  executor's  accounts,  deny  him  the 
statutory  commiss'ons  if  he  has  been  guilty  of  misconduct,  as  the  lan- 
guage of  section  2730  of  the  Code  of  Civil  Procedure,  providing  that  on 
the  settlement  of  the  account  of  an  executor  or  administrator,  the  surro- 
gate ••  muM  allow  to  him  for  his  services"  the  commissions  fixed  by  law, 
is  not  necessanly  exclusive  of  all  discretion  in  the  surrogate,  and  its  exer- 
cise should  be  left  to  him  upon  the  facts.     Matter  of  Rutledge.  31 

2.  F-^reiyn  Executors  —  Power  to  Sue  in  this  State.  An  executor  a ppoi nted 
in  liouisiana  under  Louisiana  Revised  Code  (arts.  1220.  1668),  for  the  pro- 
fessed purp(>se  of  carrying  into  effect  on  property  in  that  state  a  will  made 
in  another  state,  does  not,  by  virtue  of  such  appointment,  become  entitled 
t^  sue  as  such  executor  in  the  state  of  New  York.     Taylor  v.  Syine.      513 

FACTORY  LAW. 

1.  Factory  Law  Construed.  The  manifest  purpose  of  'the  Factory  Law 
(L.  1886,  ch.  409,  as  amd.  by  L.  1892,  ch.  673)  was  to  give  more  force 
to  the  existing  rule  that  masters  sliould  afford  a  reasonably  safe  place 
for  their  servants  to  work;  not  that  every  piece  of  machinery  should  be 
Ci)vcre(l  or  guarded,  but  that  those  parts  of  the  machinery  which  are 
dangerous  to  the  servants  whose  duty  requires  them  to  work  in  its  imme- 
diatc  vicinity  should  be  properly  guarded;  nor  does  the  statute  attempt 
to  specify  how  raachiuery  shall  be  guarded  otherwise  than  as  "properly 
guarded,"  which  in  each  case  is  a  question  of  fact  depending  upon  the 
sii  uation,  nature  and  dangerous  character  of  tJie  machinery.  Glens  Falls 
P.  C.  Go.  v.  Travelers'  Ins.  Co.  399 

2.  Violation  of  Factory  Law  a  Question  of  Fact.  A  setscrew  project- 
ing about  five-eighths  of  an  inch  from  a  collar  at  one  end  of  a  revolv- 
ing shaft  which  is  from  fifteen  to  eighteen  feet  above  the  fioor  of  a 
factory,  out  of  reach  of  employees  engaged  in  operating  the  machinery, 
and  reached  only  by  a  ladder,  by  which  it  is  approached  only  for  the  pur- 
pose of  oiiiug  tlie  bearing,  does  not,  as  matter  of  law,  violate  the  Factory 
Law,  but  the  necessity  for  a  guard  in  such  a  case  is  a  question  of  fact. 

Id. 

3.  Insurance  against  Liability  to  Employees —  Effect  of  Judg^nent  against 
Employer.  An  insurance  company  which,  by  its  contract,  has  agreed  to 
defend  actions  against  an  employer  for  injury  to  employees,  and  which 
has  conducted  the  defense  in  such  a  case  down  to  the  eve  of  trial,  and 
has  then  withdrawn,  leaving,  the  employer  no  reasonable  opportunity  to 
prepare  a  defense  in  the  action,  is  estopped  from  claiming  that  a  judg- 
ment b}'  default  against  the  employer  conclusively  establishes  the  hitter's 
neglii^ence  or  violation  of  the  Factory  Law%  which  the  insurance  company 
sets  up  as  a  defense.  Id. 

See  Estoppel. 

FEDERAL  C0KSTITX7TI0K. 

See  CONSTITIJTIOKAI.  LaW,  6-^. 

FINAL  JUDGMENT. 

See  Appeal,  21. 
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FINAL  OBBEB. 

See  Appeal,  Ic,  19,  21. 

FIBE  INSURANCE. 

See  Insurance,  1-4,  8,  10. 

FIXTTJBES. 

See  Landlord  and  Tenant,  1. 

FLATBUSH  (TOWN  OF). 

1.  Parties.  The  town  of  Flatbush,  by  chapter  356  of  the  Laws  of 
1894,  having  been  merged  in  the  city  of  Brooltlyn,  the  city  is  a  proper 
party  defendant  to  any  action  which  might  have  been  brought  against  the 
town  before  the  merger.     Hvffmire  v.  City  of  Brooklyn.  584 

2.  LinbiUty  for  Beair action  of  Oyster  Bed  by  t/ie  DiHcfiarye  of  Seioage 
Therefm.  A  right  to  plant  an  oyster  bed  under  public  waters  within 
the  town  of  Flatlauds,  and  gather  oysters  therefrom,  acquired  under 
tlie  statute  (L.  1868,  cb,  784),  is  private  property  and  the  destruction  of 
the  bed  by  sewage  discharged  thereon  from  a  sewer  of  a  town  is  a 
direct  invasion  of  a  private  right  and  taking  of  private  property  within 
the  meaning  of  the  C-'onstitution,  although  the  sewer  was  constructed  by 
the  town  under  legislative  authority  (L.  1889,  ch.  161);  and  the  city  of 
Brooklyn,  liaving  succeeded  to  the  property  and  liabilities  of  the  town,  is 
liable  in  an  action  for  damages  for  such  injury.  Id, 

FOREIGN  BEGBEE. 

See  Constitutional  Law,  6-8. 

FOREIGN  BECEIVEK 

See  RECEmsRs,  1. 

FBANCHI8E. 

See  Southampton  (Town  op),  1. 

FBAUB. 

Body  Acting  Judicially.  A  court  or  body  acting  judicially  mav  com- 
mit an  error  or  exceed  jurisdiction,  but  it  cannot  be  guilty  of  iraud  in  the 
proper  or  legal  sense  of  the  term.     Brennan  v.  City  of  Buffalo,  491 

See  Appeal,  20;  EviDENCfE,  9-11. 

FBAUDULENT  CONVEYANCE. 

Tranttfer  in  Fraud  of  Creditors  —  Validity  as  to  One  of  Tito  Transferee*. 
A  transfer  of  property  by  an  insolvent  to  two  of  his  creditors,  in  payment 
of  a  distinct  indebtedness  owing  to  each,  gives  each  of  them  an  undivided 
one-half  interest  in  the  property,  and  may  be  sustained  as  tci  one  of  them, 
although  the  tninsfer  as  to  the  other  is  invalid  as  in  fraud  of  creditors. 
Commercial  Bank  v.  SheriDood.  310 

GUARANTY. 

Guaranty  of  Royalties  —  Construed  with  Main  Contract.  A  guaranty 
of  the  payment  of  the  "royalty  of  $30  per  week  only*'  secured  to 
an  inventor  for  a  term  of  years  by  a  certain  agreement  entitling  him 
to  a  royalty  from  a  licensee  that  is  guaranteed  to  amount  to  at  least  82.000 
per  year  and  to  advances  of  $80  per  week  on  account  of  said  royalty,  and 
by  the  terms  of  which  he  agrees  to  devote  his  time  and  attention  to  the 
best  of  his  ability  to  the  business  of  the  licensee  as  superintendent  of 
construction  and  salesman,  "  if  requested  so  to  do"  by  the  licensee, 
though  the  guaranty  also  says  that  it  shall  run  only  so  long  as  the  license 
remains  uncanceled  and  the  inventor  "  shall  continue  as  salesman  and 
superintendent  of  construction  ♦  ♦  ♦  and  render  such  services  as 
l)rovided  in  .said  contract,"  binds  the  guarantor  to  the  payment  of  all  such 
weekly  royalties  as  may  become  due  under  the  main  contract,  and  remains  in 
force  notwithstanding  the  inventor's  discharge  from  his  position  as  superin- 
tendent and  salesman,  where  the  license  was  not  canceled  and  he  continues 
to  be  willing  to  render  his  services  if  requested.     Creamer  v.  Mitchell.    477 
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HABEAS  OORPUS. 

Liability  of  SJuriff  for  DifteJiarge  of  Civil  Debtor  from  Imprisonment  — 
Code  Cir.  Pro.  g  2038,  Subd.  1.  A  county  judge  has  no  power,  upon  the 
return  to  a  writ  of  habeas  corpus,  to  order  the  discharge  of  an  executrix, 
committed  to  jail  for  a  civil  contempt  in  failing  to  pay  certain  sums  of 
money  to  persons  named  in  a  surrogate's  decree,  where  no  notice  has  been 
given  to  the  persons  who  have  an  interest  in  continuing  the  imprisonment 
or  restniint,  or  to  their  attorney;  such  an  order  is  void  under  subdivision 
1  of  section  2038  of  the  Code  or  Civil  Procedure,  and  affords  no  protection 
to  a  sheriff,  in  a  proceeding  to  punish  him  for  a  civil  contempt  in  releasing 
her  from  custody,  because  made  by  an  officer  of  limited  statutory  juris- 
diction without  trtkiqg  the  necessary  jurisdictional  steps,  if  the  orAer  con- 
tains no  recital  of  jurisdictional  facts  and  the  sheriff  cannot  prove  such 
facts  by  extrinsic  evidence.     Matter  of  Leggat,  437 

HOLIDATS. 

i^e  Landlord  and  Tenant,  5. 

HUSBAND  AND  WIFE. 

1.  Ante  nuptial  Settlement  —  Property  Covered.  Property  coming  to  the 
wife  after  the  husband's  death  is  not  subject  to  the  trust  created  by  an 
ante-nuptial  settlement  which  purports  tf)  cover  all  property  which  she 
may  "hereafter"  acquire,  notwithstanding  that  the  wife  is  authorized 
to  make  appointment  in  favor  of  the  issue  of  the  contemplated  mar- 
riage or  of  any  "subsequent"  one,  and  contains  a  covenant  by  the  hus- 
band to  settle  under  the  trust  any  property  which  may  accrue  to  the  wife 
"during  her  lifetime."    Borland  y.  Welch.  104 

2.  Covenant  to  Settle  Snbsequently-ftcquired  Property  of  Wife.  A  mar- 
riage covenant  for  the  settlement  of  subsequently-acquired  property 
upon  trustees  will,  in  the  absence  of  any  expression  showing  that  it  was 
intended  to  have  a  more  extended  operation,  be  so  construed  as  to  limit 
it  to  property  acquired  during  the  intended  coverture,  since  its  primary 
object  is  to  prevent  the  property  from  falling  under  the  sole  control  of 
the  husband.  Id. 

3.  Ante-nuptial  Settlement — Enforcement  by  Collateral  of  Wife.  The 
provision  in  a  marriage  settlement  that  the  property  of  the  wife 
shall  descend  to  her  right  heirs  at  law  and  next  of  kin  in  default  of 
the  exercise  of  a  power  of  appointment  reserved  to  her,  is  not,  so  far  as 
concerns  property  acquired  after  the  termination  of  her  coverture,  enforce- 
able, by  the  trustee  named  in  the  settlement,  for  the  benefit  of  collateral  rela- 
tives of  the  wife,  the  latter  having  died  without  issue,  but  leaving  a  will 
disposing  of  the  property,  since  her  agreement  is  a  voluntary  executory 
agreement  as  to  such  property  and  was  not  made  for  the  benefit  of  the 
collaterals  who  are  volunteers.  Id. 

4.  Trust  —  Income  Devoted  to  Support  of  Wife  of  Beneficiary  —  Effect 
of  Divorce  and  Second  Marriage.  The  income  of  a  trust  fund  created  by 
will  for  the  benefit  of  testator's  son  cannot  be  devoted  to  the  support  of 
his  wife,  under  a  decree  for  alimony,  after  an  absolute  divorce  in  her 
favor,  when  she  marries  again  and  her  husband's  ability  to  support  her  is 
unquestionable.     Wet  more  v.  Wetmore.  503 

IDENTIFICATION. 

See  Specific  Perfoumance,  1,  2. 

INCOBPOBATION. 

See  Will,  3. 

INDIANS. 

1.  Eje^Ument  —  Not  Maintainable  by  Member  of  Montauk  Tribe  of  Indians, 
Suing  for  All  who  may  Contribute.  A  member  of  the  Montauk  Tribe  of 
Indians  Civnnot  maintain  an  action  of  ejectment  on  behalf  of  himself 
and  all  other  persons  equally  interested  with  him,  who  may  come  in  and 
contribute  to  the  expenses  of  the  action,  as  such  tribe  has  no  statutory 
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right  or  capacity  to  bring  such  an  action,  and  no  corporate  name  by 
wuich  it  can  institute  it,  and,  therefore,  no  one  member  can  sue  for  the 
benefit  of  all,  since  the  cause  of  action  does  not  exist.  Johnson  v.  Long 
Island  R.  R.  Co.  462 

2.  Remedy  is  hy  Enabling  Act.  The  tribe  is  not  without  legal  redress, 
as  by  an  application  to  the  legislature  an  enabling  act  can  be  obtained 
allowing  action  to  be  brought  in  the  name  of  its  chief  or  head,  or  of  such 
member  or  members  thereof  as  may  be  selected.  Id. 

INFANTS. 

See  Vendor  and  Purchaser,  4. 

INJUNCTION. 

JSee  Counties,  1,  2;  Equity. 

INSOLVENCY. 

Se^  Evidence,  9;  Fraudulent  Conveyance;  Receivers,  1,  2. 

INSUBANCK 

1.  Fire  Insurance  —  Oral  Contract  for  Insurance  has  Tjcgal  Effect  of 
Standard  Policy.  Where  a  local  agent  of  a  fire  insurance  company, 
after  a  conversation  with  an  applicant  for  insurance,  in  which  the  sum 
for  which  the  property  was  to  be  insured,  the  premium  and  period  of 
insurance  were  discussed  and  fixed,  stated  to  applicant  that  **  You  are 
insured  from  noon  on  the  30th  day  of  December.  1893,  to  noon  of  Decem- 
ber 30th.  1894."  a  complete  and  binding  agreement  for  insurance  for  the 
period  named  is  created,  and  the  law  reads  into  the  contract  the  standard 
fire  insurance  policy  of  the  state  of  New  York,  whether  it  was  referred 
to  in  terms  or  not.     Ilicks  v.  Br.  Am.  Assur.  Co.  284 

2.  Proofs  of  Loss  must  be  Served  under  sucfi  Contract.  In  an  action 
brought  upon  such  contract  to  recover  for  damages  caused  by  fire,  the 
plaintiff  must,  aft«r  proving  the  contract  and  loss  by  fire,  show  com- 
pliance with  the  requirements  of  the  standard  policy  and  prove  service  of 
proofs  of  loss  or  a  wmver  thereof  by  the  defendant ;  and  the  charge  of  the 
trial  court  that,  as  matter  of  law,  it  was  not  necessary  for  the  plaintiff  to 
present  to  the  defendant  such  proofs  of  loss,  is  an  error  of  law  for  which 
a  judgment  for  the  plaintiff  must  be  reversed.  /rf, 

3.  Failure  to  Deliter  Policy  —  Not  Ground  for  Recovery.  Where  such 
actioii  has  been  brought,  tried  and  decided  upon  the  theory  that  such 
contract  was  a  completed  contract  for  present  insurance,  a  judgment 
for  plaintiff  cannot  be  affirmed  upon  the  ground  that  plaintiff  sustained 
damages  because  defendant  had  failed  to  deliver  to  plaintiff  written  evi- 
dence of  the  contract,  i.  e.,  a  policy  of  insurance,  and  that,  therefore,  it 
was  unnecessary  for  plaintiff  to  give  notice  of  the  fire  and  present  proofs 
of  loss,  as  required  by  the  standard  policy.  Id. 

4.  Proofs  of  Loss  not  Waived  by  Acts  of  Agent  or  Denials  in  Answer. 
An  implied  waiver  of  the  service  of  proofs  of  loss  cannot  be  inferred 
from  the  failure  of  the  local  agent  to  deliver  the  policy,  or' from  his 
testimony  on  the  trial  denying  that  he  ^ever  made  a  contract  to  insure 
the  premises  ;  nor  does  the  insurer's  denial,  by  its  answer,  of  the  allega- 
tions of  the  complaint  constitute  a  waiver,  the  insured  having  made  no 
claim  prior  to  the  commencement  of  the  action  that  the  building  was 
insured  by  the  defendant.  Id, 

5.  Insurance  Law  —  Loan  below  Statutory  Standard  Made  by  a  Domestic 
Insurance  Company  not  a  Defense  to  Mortgagor.  An  offer  of  a  mortgagor 
to  prove,  under  his  answer  in  foreclosure,  that  at  the  time  the  mortgagee, 
a  domestic  insurance  company,  made  him  the  loan  on  his  premises  they 
were  incumbered  and  were  not  worth  fifty  per  centum  more  than  thm 
loan,    presents  no  defense. to  the  action,  although  the  Insuranee  Lmt 

L.  1892.  ch.  690,  §  13,  amd.    L.    1893,   ch.    112,   amd.   L.    1893,  ch.  T»5, 
16,)  in  the  interest  of  policyholders,  prescribes  that  standard  for  such 
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loans,  as  the  statute  does  not  expressly  prohibit  such  a  corporation  from 
investing  in  anything  except  insurance  stocks;  and  no  implication,  that 
an  investment  below  the  standard  is  prohibited  by  the  statute  and  is, 
therefore,  void,  should  be  imported  to  assist  the  borrower  to  escape 
payment.     Washington  L,  Im.  Go.  v.  Clcuon.  805 

6.  Fire  Insurance  —  Oral  Contract  of  Local  Agents  to  Continue  Risk  and 
Benefic  it  on  Credit.  Wliere  a  member  of  a  firm  of  local  fire  insurance 
agents,  authorized  to  countersign,  issue  and  renew  policies,  agrees  orally 
to  continue  an  existing  contract  of  insurance  and  issue  a  renewal  or  policy 
Uierefor,  the  insurer  is  bound  although  credit  was  given  for  the  renewal 
premium.     Squier  v.  Hanooer  F.  Ins,  Co.  552 

7.  Witness  —  Credibility.  Where  the  insurer  and  its  agents  assume  the 
position  that  the  policy  in  suit  had  lapsed  before  the  loss  occurred,  the 
insured  may,  for  the  purpose  of  attacking  the  credibility  of  the  agents 
sworn  upon  the  trial,  ask  them  on  cross-examination  whether  they  have 
not  stated,  in  substance,  to  third  parties  that  they  thought  the  loss  would 
be  adjusted  and  paid  and  that  the  insured  would  not  lose  ths  amount,  and, 
in  case  of  their  denial,  the  insured  may  show  that  they  had  made  such 
statements.  Id. 

8.  Life  Insurance  —  Ambiguous  Policy  Construed  most  Strongly  against 
Insurer.  Where  the  language  of  an  insurance  contract  is  so  ambiguous 
as  to  render  it  susceptible  of  two  interpretations  it  should  be  construed 
most  strongly  against  the  insurer,  because  the  latter  has  prepared  the  con- 
tract and  IS  responsible  for  the  language  used.  Janneck  v.  Metropolitan 
L.  Ins.  Co.  574 

9.  Construction  of  Ambiguous  Clause  as  to  Right  to  Terminate  Contract 
A  stipulation  contained  in  a  policy  issued  bv  a  life  insurance  company  to 
the  effect  that  *'  Should  the  life  insured  *  *  »  become  so  intemperate  as 
to  impair  his  health,  »  »  »  said  company  shall  have  the  unquestioned 
right,  upon  becoming  satisfied  of  such  fact,  to  terminate  this  contract 
immediately  upon  the  tender  to  the  party  in  interest  of  the  legal  reserve, 
as  hereinbefore  described  "  makes  the  insurer's  right  to  terminate  the  con- 
tract dependent  upon  the  existence  of  the  fact  which  is  relied  upon  to 
terminate  it,  and  gives  the  insurer  no  arbitrary  right  to  terminate  merely 
because  it  has  itself  become  satisfied  of  the  fact.  Id. 

to.  Fire  Insurance  —  Waiver  of  Service  of  Proofs  of  Loss.  An  agent  of 
a  fire  insurance  company,  authorized  to  aaiust  the  amount  of  a  loss  and 
empowered  to  negotiate  any  settlement  of  the  claim  of  the  insured  and  to 

gay  and  discharge  it,  is.  under  such  circumstances,  a  general  agent,  and 
is  waiver  of  service  of  proofs  of  loss  will  bind  the  company,  although 
such  waiver  was  not  indorsed  upon  the  policy  as  therein  >  required. 
Smaldone  v.  Pres.,  etc.,  Ins.  Co.  of  No.  America.  580 

See  Estoppel. 

INTEBEST. 

1.  Market  Value.  In  an  action  to  recover  unliquidated  damages  for 
the  breach  of  an  executory  contract  to  convey  property,  interest  is  not 
allowable  unless  there  is  an  established  nwrket  value  of  the  property  or 
means  accessible  to  the  party  sought  to  be  charged  of  ascertaining  b}'  com- 
putation or  otherwise  the  amount  to  which  the  plaintiff  is  entitled.  Sloan 
V.  Baird.  327 

2.  Partnership  —  Right  to  Interest  upon  Advances  by  Partner  to  Firm. 
A  partner  is  entitled  to  interest  upon  advances  of  money  made  to  the  firm 
without  any  express  agreement  respecting  interest,  when  those  advances 
are  in  fact  loans,  with  respect  to  which  he  is  a  creditor  of  the  firm;  but 
he  is  not  entitled  to  interest  on  his  contributions  to  the  capital  of  the  firm 
or  additions  thereto,  unless  there  is  a  special  agreement  that  he  shall  have 
interest  thereon.    Rodgers  v.  Clement.  422 
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3.  Appeal  —  Prenmnption  as  to  Finding  of  Referee.  A  referee's  finding 
that  a  partner  is  not  entitled  to  interest  "on  his  advances  of  money  to 
and  for  the  use  of  the  firm,"  because  there  was  no  agreenient  for  interest, 
cannot  be  sustained  by  virtue  of  a  presumption  that  he  found  every  fact 
necessary  to  support  tlie  judgment,  and,  therefore,  must  have  found  that 
the  advances  were  not  loans  but  contributions  of  capital,  where  the  com- 
plaint alleges  that  the  plaintiff  loaned  large  sums  of  money  to  the  firm, 
which'  have  not  been  repaid,  and  the  answer  denies  these  allegations  but 
admits  that  certain  loans  were  made,  and  alleges  a  repayment  thereof, 
without  making  any  claim  that  the  advances  were  capital.  Id, 

INTEBLOCTJTOBT  JUDGMENT. 

i^e  Appeal,  13. 

INTERSTATE  COMMERCE. 

1^6  Constitutional  Law,  3. 

JUDGMENT. 

See  Appeal.  9,  10;   Constitutional  Law,  6,  8;   Corporations;  Evi- 
dence, 9-11. 

JURISDICTION. 

/&«  Courts,  1;  Fraud;  Limitation  op  Actions,  1 ;  Surrogates;  Tax, 
6,8. 

JURORS. 

See  Crimes,  11,  12. 

jxniY. 

See  Crimes,  1;  Negligence,  10. 

ULNDLORD  AND  TENANT. 

1.  Lease  —  Right  to  Remove  Fixtwes.  The  right  to  remove  fixtures  by 
virtue  of  a  parol  contract  subsequent  to  a  lease  is  lost  by  failing  to  exer- 
cise it  during  the  term  and  by  entering  into  a  new  lease  which  does  not 
preserve  the  right,  but  contains  a  covenant  by  the  lessees  to  return  the 
premises  in  as  good  a  state  as  reasonable  use  and  wear  will  oermit,  and 
a  provision  authorizing  them  to  make  such  alterations  as  they  deem  neces-* 
sary  for  their  business,  they  agreeing  to  restore  the  premises  to  their 
present  condition.     Stephsns  v.  my,  79 

2.  Surrender  by  Operation  of  Law.  A  surrender  of  leased  premises  is 
created  by  operation  of  law,  although  the  landlord  has  declined  an  offer 
of  surrender,  where  after  the  tenant  has  abandoned  them  the  landlord 
lets  them  in  his  own  name  to  a  third  person  for  a  new  term,  without  the 
tenant's  consent.     Oray  v.  Kaufman  D.  <Sb  I.  C.  Co.  ]Ki8 

3.  Assent  by  Silence.  A  tenant's  assent  to  a  new  letting  of  premiaes 
which  he  has  abandoned  will  not  be  implied  by  his  failure  to  answer  « 
letter  from  the  landlord,  saying  that  he  would  relet  them  on  the  tenant's 
account,  so  as  to  prevent  a  surrender  by  operation  of  law  if  the  landlord 
subsequently  relets  them.  Jd, 

4.  Lease  —  Reduction  of  Rent  Pro  Tanto —  Fortuitous  Event  Preventing 
use  of  Premises.  The  inability  of  lessees  to  operate  a  plant^ition  in  Louisi- 
ana for  the  third  year  of  iheir  lease,  on  account  of  their  financial  failure 
and  the  fact  that  their  creditors  took  possession  of  their  movable  prop- 
erty on  the  plantation,  must  be  deemed  to  be  the  result  of  their  own 
improvidence,  and  cannot  be  properly  called  a  *'  fortuitous  event"  which 
will  relieve  them  of  the  payment  of  rent  ;»•<?  tanto  for  the  time  they  were 
deprived  of  the  use  of  the  premises,  where  the  lease  provides  for  such 
reduction  for  deprivation  by  a  *'  fortuitous  event,"  and  the  Civil  Code  of 
Louisiana  defines  this  as  "  that  which  happens  by  a  cause  which  we 
cannot  resist."     Taylor  v.  Syme.  513 
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5.  Bent  Falliiig  Due  on  Legal  Holiday.  Rent  becoming  due  on  a 
legal  holiday,  other  thaa  Sunday,  is  payable  on  that  day.  Walton  v. 
Stafford.  568 

6.  Amgnee  for  Benefit  of  Creditors  —  Bent  —  Use  and  Occupation  — 
Counterclaifn.  A  general  assignee  of  a  tenant  is  not  liable  to  the  land- 
lord for  a  monthly  payment  of  rent  which  fell  due  ou  a  secular  legal 
holiday  occurring  on  the  day  before  the  making  of  the  assignment  and 
the  commencement  of  his  occupation,  nor  for  use  and  occupation  where  the 
lease  has  remained  in  effect  during  the  entire  period  of  his  occupancy;  and, 
therefore,  neither  the  rent  nor  the  value  of  the  use  and  occupation  can  be 
offset  by  the  landlord  against  a  claim  by  the  assignee  for  the  price  of  chat- 
tels of  the  assignor  sold  by  the  assignee,  during  his  occupation,  to  the 
landlord.  Id. 

liEASE. 

See  Landlord  and  Tenant,  1-4;  Tbusts,  2. 

liEGISLATURE. 

See  Indians,  2;  Will,  1. 

lilBEL. 

1.  Question  of  Inrnffidency  of  Complaint  Cannot  be  Baisedfor  First 
Time  on  Appeal.  It  seems,  that  a  complaint  which,  after  statine  slan- 
derous words  alleged  to  have  been  spoken  by  the  defendant  In  the 
presence  of  certam  reporters,  alleges  that  *'thei'eby'*  the  defendant 
caused  such  statements  to  be  printed  and  published,  and  which  con- 
tains no  direct  allegation  that  he  caused  them  to  be  printed  and  pub- 
lished, does  not  allege  a  cause  of  action  against  him  for  libel;  but  as  the 

'  question  of  its  insufficiency  was  not  presented  by  any  proper  objection  or 
cv/^eption  in  the  court  below,  it  cannot  be  raised  for  the  first  time  in  the 
•s.0^^  vt  of  Appeals.     Schoepflin  v.  Coffey.  12 

2.  Speaking  Words  which  Another  Puhlinhes.  The  mere  speaking  of 
words  in  the  presence  of  third  persons  that  are  not  actionable  per  se  and 
which  at  most  would  amount  to  a  mere  slander,  even  if  special  damages 
were  alleged,  is  not  the  proximate  cause  of  an  injury  alleged  to  have  been 
sustained  by  their  subsequent  publication  in  newspapers  by  such  persons 
when  he  who  utters  them,  in  no  manner  procured,  requested,  commanded 
or  induced  their  printing,  and  he  cannot  be  made  responsible  therefor  in 
an  action  for  libel.  Id. 

8.  Etidence — Sufficiency  to  Sho^o  Connection  with  Publication  of  Libel. 
Where  the  evidence  in  an  action  for  libel,  at  most,  only  establishes  that 
a  person  whom  defendant  knew  to  be  a  reporter  asked  him  as  to  a 
report  which  was  in  circulation  conceniing  the  matters  alleged  in  the 
complaint,  stating  that  he  understood  that  defendant  had  asserted  the 
^t8  which  were  subsequently  published,  and  the  latter  admitted  having 
^7  '"^o,  there  being  no  proof  that  the  latter's  statement  was  made  for 
J  ' ''"tation,  nothing  having  been  said  on  the  subject,  and  there  being 
oiuer  evidence  tending  to  show  that  defendant  did  not  intend  that  it 
should  be  published  and  had  no  design  to  procure  its  publication,  the 
refusal  of  the  trial  court  to  grant  a  nonsuit  or  to  direct  a  verdict  for 
defendant  is  reversible  error,  upon  the  ground  that  the  proof  was  insuffi- 
cient to  establish  a  cause  of  action  against  him  for  libel.  Id. 

4.  Becord  on  Appeal.  The  Court  of  Appeals  is  confined  to  and  con- 
trolled by  the  record  on  appeal  and  cannot  correct  even  an  obvious  error, 
contained  in  an  exception  appearing  upon  a  record, 'which,  if  imperfect, 
should  have  been  corrected  b\"  the  appellant.  Id. 

5.  Sufficiency  of  Eeidence.  A  mere  coniecture  or  suspicion  that  defend- 
ant in  an  action  for  libel  communicated  slanderous  statements  to  another, 
for  the  purpose  of  their  publication,  is  not  enough  to  authorize  the 
submission  of  the  question  as  one  of  fact  to  a  jury,  since  a  mere  scin- 
tilla of  evidence  is  not  sufficient.  Id, 

b7 
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6.  Evidence  of  Plaintiff's  Consent  to  Publication  of  Libel.  Upon  the 
trial  of  an  action  for  libel,  an  exception  by  defenaant  to  the  striking 
out  of  evidence  received  without  objection,  that  the  alleged  libelous 
articles  were  printed  and  published  with  plaintiflF's  consent,  is  well 
taken,  as  defendant  was  entitled  to  have  it  retained  in  the  case  and  con- 
sidered by  the  jury.  Id. 

7.  Cause  of  Action  —  Pefial  Code,  §  254a.  An  action  framed  as  one 
for  libel,  but  which  cannot  be  maintained  as  such,  cannot  be  sustaiued  as 
an  action  under  section  254ti  of  the  PenAl  Code,  declaring  that  one  who 
willfully  makes  to  an  employee  of  a  publisher  of  a  newspaper  a  statement 
concerning  any  person,  which  if  published  therein  would  be  a  libel,  ia 
guilty  of  a  misdemeanor.  Id. 

8.  Article  Reflecting  on  Phytdeian  Libelous  per  se.  An  article  in  a  Polish 
newspaper,  concerning  a  physician  and  druggist  largely  patronized  by 
Poles  among  whom  the  papeV  circulates,  is  libelous  upon  its  face,  where 
it  refers  to  his  profession  and  business,  ca!ls  him  a  blockhead  or  fool, 
and  appeals  to  the  Poles  not  to  trust  themselves  or  their  families  to 
his  professional  care  when  he  so  hated  them  that  he  would  not  help  them 
if  he  could.     Krug  v.  Pitass.  154^ 

9.  Punitive  Damages —  When  not  Recoverable.  Punitive  damages  can- 
not be  recovered  in  an  action  for  libel  for  general  malice,  but  only  for 
such  particular  malice  as  existed  when  the  libel  was  published*  and 
which  had  some  intiuence  in  causing  its  publication.  Id, 

10.  Malice  of  One,  when  not  Imputable  to  Other  Defendants.  In  an  action 
for  libel  against  several  defendants,  the  malice  of  one  defendant  cannot  be 
imputed  to  the  others  without  connecting  proof.  id. 

11.  Recovery  of  Punitive  Damages  against  All  for  the  General  Malice  oC^ 
One  of  the  Defendants.  Where,  in  an  action  against  several  dele  'Pl- 
ants for  libel,  to  recover  damages  for  the  publication  of  an  artlcil,'* 
libdous  per  se,  each  of  the  defendants  testifies  that  he  had  no  malice 
or  Ill-will  toward  the  plaintiff,  and  the  latter,  in  order  to  show  expresa 
malice,  justifying  a  recovery  of  punitive  damages,  is  permitted  to  prove 
as  against  all,  that  several  yejirs  before  the  publication,  one  of  them,  who 
knew  nothing  about  the  article  until  after  it  had  been  publishe<l,  had 
made  statements  expressing  contempt  and  ill-will  for  the  plaintiff,  never 
heard  by  or  communicated  to  the  other  defendants  before  the  publication, 

a  judgment  recovered  against  all  must  be  reveraed,  as  the  general  malice 
proved  neither  caused  nor  prompted  the  publication  of  the  libel,  and  has, 
as  it  must  be  presumed,  entered  into  the  verdict  against  all  in  violation  of 
the  rights  of  each.  Id, 

See  Evidence,  1. 

LIEN. 

ISee  Specific  Performance,  2.  ,  .   „ 

LIFE  IKSUBANCK 

See  Insurance,  8. 

LIMITATION  OF  ACTIONS.  • 

1.  Jurisdictional  Defects  Cured  by  Statute  of  Limitations,  The  prln* 
ciple  that  jurisdictional  defects  are  so  vital  in  their  character  Jis  to  be 
beyond  the  help  of  retrospective  legislation  does  not  apply  to  a  statute  of 
limitations,  for  such  a  statute  will  fiir  any  right,  however  high  the  source 
from  which  it  may  be  deduced,  provided  that  a  reasonable  time  is  given  a 
party  to  enforce  his  right.     Meigs  v.  Roberts.  371 

2.  State  Tax  Sale^L.  1885,  Ch.  448,  Primarily  a  Statute  of  Limita- 
tion. Chapter  448  of  the  Laws  of  1886,  amending  Laws  of  1855.  chapter 
427,  section  65  (subsequently  re-enacted  in  part  in  L.  1891,  ch.  217;  L. 
1893,  ch.  711),  which  makes  the  comptroller's  conveyance  executed 
upon  a  tax  sale  conclusive  evidence,  after  the  lapse  of  two  years  from  its 
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record  in  the  county  in  wtiich  the  lands  conveyed  are  located,  of  the  regu- 
larity of  the  proceedings  in  which  conveyance  was  made  although  in 
some  aspects  a  curative  statute,  is,  primarily  and  essentially,  a  statute  of 
limitations.  Id, 

See  Tax,  7. 

liiaUOB  TAX  CERTIFICATE. 

tiee  Excise,  2,  3. 

LiaUOIt  TAX  LAW. 

See  Excise. 

MALICE. 

See  Libel,  d-11. 

MABBIAOE. 

See  Evidence,  2. 

MAKKTAQE  SETTLEMENT. 

See  Husband  and  Wipe,  1-8. 

MABXETABLE  TITLK 

See  Vendor  and  Puiichaser,  4. 

MABKET  VALX7E. 

See  Interest,  1. 

MA8TEB  AND  SEBVANT. 

See  Factory  Law,  1;  Negligence,  7. 

MILEAGE  BOOK  ACTS. 

See  Constitutional  Law,  1-3,  5. 

MOKTAUX  INDIANS. 

See  Indians. 

ittOBTGAGE. 

Insurance  Law  —  Loan  below  Statutory  Standard  Made  hy  a  Domestic 
Insurance  Company  not  a  Defense  to  Mortgagor.  An  offer  of  a  mortgagor 
to  prove,  under  his  answer  in  foreclosure,  that  at  the  time  the  mortgagee,  a 
domestic  insurance  company,  made  him  the  loan  on  his  premises  they  were 
incumbered  and  were  not  worth  fifty  per  centum  more  than  the  loan,  pre- 
sents no  defense  to  the  action,  although  the  Insurance  Law  (L.  1892,  ch.  690, 
§  13.  amd.  L.  1893,  ch.  112,  amd.  L.  1893,  ch.  725.  §  16),  in  the  interest  of  poli- 
cyholders, prescribes  that  standard  for  such  loans,  as  the  statute  does  not 
expressly  prohibit  such  a  corporation  from  investing  in  anything  except 
insurance  stocks;  and  no  implication,  that  an  investment  befow  the  stand- 
ard is  prohibited  by  the  statute  and  is,  therefore,  void,  should  be  imported 
to  assist  the  borrower  to  escape  payment.  Wasftington  L,  Ins,  Co.  v. 
Clftson.  806 

See  Trusts. 

MT7NCICIPAL  OOBPOBATIONa 

See  Tax,  5-8. 

MTJBDEB. 

See  Appeal,  23;  Crimes,  1-4. 

NATIONAL  BANKS. 

See  Banking. 

NEGLIGENCE. 

1.  Contributoj'y  Negligence  —  Mistake  of  Judgment  in  Imminent  Peril. 
Upon  the  trial  of  an  action  against  a  milroad  company  for  damages  for 
the  death  of  plaintiff's  intestate  occurring  at  one  of  its  crossings,  that 
deceased  was  in  a  position  of  imminent  danger  is  not  sulticicntly  estab* 
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lished  where  the  undisputed  evidence  shows  that  he  was  in  good 
health,  entirely  familiar  with  the  crossing,  was  driving  a  gentle  horse 
at  a  walk,  or  slow  trot,  and  saw  the  train  by  which  he  was  struck  approach- 
ing at  a  speed  of  from  forty  to  fifty  miles  an  hour  when  it  was  still  two 
hundred  feet  from  the  crossing,  and  when  the  head  of  his  horse  was 
within  six  feet  of  the  nearest  rail,  there  being  nothing  in  the  surroundings  to 
confuse  him,  and  the  circumstances  indicating  that  he  first  intended  to 
jump  from  the  wa^on  and  then  changed  his  mind  and  whipped  up  his  horse, 
intending  to  cross  m  front  of  the  train  ;  and  a  charge  to  the  jury  stating 
the  legal  principle  applicable  to  a  mistake  of  judgment,  committed  by 
one  placed  in  such  a  position  by  the  negligence  of  another,  is  reversible 
error,  as  it  permits  a  finding  that  the  deceased  was  free  from  contributory 
negligence,  when  the  evidence  does  not.  Oetman  v.  D.,  L.  cfc  W.  R.  H. 
Co.  *  21 

2.  Bnrden  of  Proof.  The  burden  is  upon  plaintiffs,  in  an  action  to 
recover  for  the  negligent  killing  of  their  intestate,  to  show  that  the  latter 
acted  with  reasonable  care  under  the  circumstances.  Id, 

8.  Action  by  Engineer  of  Railroad  Train  in  an  Emergency.  Where  an 
excursion  coach,  moving  at  the  rate  of  five  to  seven  miles  an  hour,  sud- 
denly presents  itself,  at  a  railroad  crossing.'to  the  view  of  the  engineer  of 
a  train  four  hundred  feet  from  the  crossing,  and  which  is  approach- 
ing at  the  rate  of  thirty-five  miles  an  hour,  and  he  has  only  about  eight 
seconds  to  determine  what  he  will  do  in  the  matter,  it  is  erroneous  for 
the  trial  court  to  charge,  in  an  action  brought  by  a  person  who  was  on 
the  coach  and  was  injured  by  the  resulting  collisfon,  that  if  the  engineer, 
after  seeing  the  horses  of  the  conch,  omitted  to  do.  "any  act  "which 
might  have  prevented  the  collision  or  lessened  the  dan/^er,  the  railroad 
corporation  was  guilty  of  negligence,  as  such  instruction  ignores  the 
situation  at  the  time  of  the  accident,  and  permits  the  jury  to  find 
negligence  without  regard  to  the  facts  and  circumstances,  siich  as  the 
short  pericxl  of  time  in  which  he  was  obliged  to  act.  the  impending  danger 
and  consequent  excitement,  the  various  acts  required  to  stop  or  lessen 
speed  and  all  the  other  circumstances  surrounding  him.  Leitis  v.  L.  I. 
R.  R.  Co.  52 

4.  Driving  on  Steam  Railroad  Track  trithout  Stopping.  It  is  proper  for 
the  trial  court  to  refuse  to  charge,  in  such  an  action,  that  it  is  negligence 
as  a  matter  of  law  to  drive  on  a  steam  railroad  track,  at  a  point  where 
the  view  is  obstructed,  without  slopping,  as  the  rule  is  that,  while  the 
traveler  must  listen  and  look,  he  is  not  required  also  to  stop,  and  his 
omission  to  do  so  is  a  fact  for  tlie  consideration  of  the  jury.  Id. 

5.  Omimoa  to  Comply  -mth  Statute  Relating  to  Sign  Boards.  A  railroad 
corpomtion  is  not  entitled  to  a  charge,  in  an  action  brought  by  one  who 
was  injured  at  a  niilroad  crossing  which  he  had  never  seen  before,  that 
no  negligence  can  be  imj)Ute(l  to  the  corporation  by  reason  of  the  size  or 
shape  of  the  danger  signal  at  the  crossing,  or  the  language  of  the  warning 
to  the  public,  or  the  length  of  its  letters  —  these  faTling  to  comply  with 
the  liailroad  Law  (L.  1890,  ch.  565,  i^  83) — as,  in  the  case  of  one  who  is 
a  stranger  to  the  crossing,  a  failure  in  such  respects  might  constitute 
actionable  negligence,  and  justify  a  recovery  when  the  injury  was  caused 
by  a  disregard  of  the  statute.       "  "  Id, 

(J.  Degree  of  Care  Required  at  a  Ruilroad  Crossing.  A  traveler,  approach- 
ing a  railroad  crossing,  is  bound  to  exercise  ordinary,  but  is  not  bound  to 
exercise  extraordinary,  care  to  detect  an  approaching  train.  Id. 

7.  Relation  of  Master  and  Servant.  The  relation  of  master  and  servant, 
and  the  consequent  responsibility  of  tlie  former  for  the  acts  of  the  latter, 
does  not  exist  between  associates  who  have  hired  a  coach  and  its  driver, 
it  appearing  that  they  neither  selected  nor  paid  him,  and,  at  most,  had 
only  a  right  to  order  liim  to  go  for\Yard  or  stop.  ^  Id. 
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8.  Evidence.  .  In  an  action  for  personal  irtjuries  evidence  of  the  omission 
to  sound  the  gono;  upon  a  street  car  at  a  crossing,  although  not  the  cause 
of  the  plaintiif' s  injury,  may  be  admissible  as  a  part  of  the  history  of  the 
transaction,  as  bearing  upon  the  degree  of  care  exercised  by  the  defend- 
ant's employees  and  upon  the  question  of  contributory  negligence. 
Kleiner  v.  Third  Ave.  R.  R.  Co.  "  193 

9.  Appeal  —  Etidence  not  Revieicable  Notwithstanding  Allowance  of  Appeal 
from  ilnanimous  Decision.  The  Court  of  Appeals  cannot  review  the  suf- 
ficiency of  the  evidence  to  sustain  a  verdict  after  a  unanimous  affirmance 
by  the  Appellate  Division,  in  an  action  for  personal  injuries,  notwith- 
standing the  allowance  of  an  appeal,  but  can  consider  only  such  questions 
of  law  as  are  raised  by  proper  exceptions.  Id, 

10.  Tnal —  When  Cliarge  Does  not  Interfere  toith  Province  of  Jury.  It 
is  not  error  for  the  trial  court  to  charge,  in  such  an  action,  that  if  the  jury 
believe  that  the  accident  happened  in  the  manner  described  by  the  defend- 
ant's witnesses  their  verdict  must  be  for  the  defendant,  and  if  they  believe 
it  occurred  in  the  manner  described  by  the  plaintiff  and  her  witnesses, 
she  is  entitled  to  recover,  since  it  leaves  to  the  jury  the  (Setermination  of 
all  the  facts.  Id. 

11.  Pleading  and  Proof — Evidence  as  to  Special  Damages.  The  aver- 
ment in  a  complaint  in  an  action  for  personal  injuries  that  plaintiff  sus- 
tained a  severe  nervous  shock  is  insufficient  to  justify  her  in  proving  that 
the  result  of  that  shock  was  to  produce  heart  disease,  vertigo,  curvature 
of  the  spine  and  other  diseases,  it  not  appearing  that  such  consequences 
necessarily  and  immediately  resulted  from  the  shock,  as  the  rule  is  that 
special  damages  must  be  specially  alleged,  and  the  reception  of  evidence 
of  such  resultant  injuries,  properly  excepted  to,  is  revferslble  error.       Id. 

12.  Contributory  NegligcTice — When  a  Question  of  Law.  The  question 
of  contributory  negligence  is  generally  one  of  fact  to  be  determined 
by  the  jur^yr;  and  it  is  only  where  it  clearly  appears  from  the  circum- 
stances, or  IS  proved  by  uncontroverted  evidence,  that  the  party  injured 
has,  by  his  own  acts  or  neglect,  contributed  to  the  injury,  that  the  court 
can  determine  that  question.     Kettle  v.  Turl.  255 

13.  When  a  Question  of  Fact.  In  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  defendants,  in  which  it 
appeared  that  plaintiff  was  struck  by  the  whiffletrees  of  defendants'  pass- 
ing truck,  as  he  was  mounting  his  own  truck,  which  was  standing  close 
to  the  curb,  on  the  right-hand  side  of  a  street  sixty  feet  wide  from  curb 
to  curb,  the  questions  of  defendants'  negligence  and  plaintiff's  freedom 
from  contributory  negligence,  held,  under  the  facts  and  ciroumstanices  of 
the  case,  to  be  questions  of  fact.  Id. 

14.  Question  of  Fact.  Where,  in  an  action  to  recover  damages  for  injuries 
sustained  by  a  passenger  in  an  open  horse  car  which  was  struck  at  its 
rear  by  a  cable  car  of  another  independent  street  railway  whose  line  crossed 
the  horse  car  line  at  right  angles,  there  is  no  evidence  of  the  relative 
position  or  spee<l  of  the  cars  as  they  approached  the  intersection,  the  negli- 
gence of  both  street  railway  corporations  is  a  question  for  the  jury;  and 
a  charge  of  the  trial  court  that  the  accident  raised  a  presumption  of 
negligence,  and  that  there  was  no  testimony  to  overcome  the  presump- 
tion, IS  an  error  which  is  not  cured  by  repeated  instructions  of  the  court 
that  the  burden  of  proof  is  on  the  plaintiff  to  establish  each  element  of 
her  case,  including  the  negligence  of  both  defendants.  Loudoun  v. 
EigJUh  Ave.  R.  R.  Co.  880 

15.  Re^  Ipsa  Loquitur — Doctnne  Applies  to  Carrying^  hut  not  to 
Colliding,  Company.  The  fact  of  the  accident  raises  a  presumption, 
under  the  doc;trine  of  res  ipsa  loquitur,  that  the  carrier  of  the  passenger 
was  negligent,  for  it  was  bound  to  exercise  a  very  high  degree  of  care, 
especially  at  an  intersection  with  another  road,  but  no  such  presumption 
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arises  against  the  other  street  railway,  as  it,  not  being  the  carrier,  was 
bound  to  exercise  only  ordinary  care  under  such  circumstances.  Id. 

16.  Erroneous  Charge  thai  Accident  itas  Unexplained.  It  is  erro- 
neous for  the  trial  court  to  charge  as  matter  of  law  that  no  explanation 
of  the  accident,  required  of  the  carrier  under  the  circumstances,  had  been 
given  where  the  proof  is  that  the  cable  car  struck  the  horse  car  at  its  rear 
cud,  as  how  far  that  fact  tendeti  to  show  that  the  horse  car  had  properly 
and  caref  »illy  proceeded  over  the  crossing  and  that  the  collision  was  not 
its  fault,  but  was  the  fault  of  the  other  street  railway,  is  a  question  of  fact 
for  the  j  ury .  Id, 

See  Evidence,  4. 

NEWTBlAIi. 

See  Appeal,  18,  17. 

NEW  TOBK  CITY. 

See  Contract,  2;  Railroads,  1-7. 

NONSUIT. 

See  Appeal,  14;  Evidence,  8. 

NOTICE. 

See  Banking,  1,  3,  Crimes,  1,  2;  Partnership. 

NUISANCE. 

See  Counties,  1,  2. 

OFFICEB8. 

See  Counties,  1,  2. 

OTSTEBS. 

See  Flatbush  (Town  of),  2. 

PARTIES. 

>Se«  Flatbush  (Town  of),  1;  Indla^ns,  1;  Specific  Performance,  3; 
Witness,  2. 

PABTNEBSHIP. 

Notice  of  Dissolution.  It  is  reversible  error  for  the  court  in  an  action 
against  the  members  of  a  partnership  as  makers  by  the  transferee  of  a 
promissory  note,  to  instruct  the  jury,  in  substance,  that  the  plaintiff,  in 
law,  had  been  notified  of  the  dissolution  of  the  defendant  firm  where  it 
appears  that  notice  thereof  had  been  communicated  to  two  commercial 
agencies,  that  one  or  two  newspapers  in  the  vicinity  had  published  a  local 
item  of  the  dissolution  and  that  printed  notices  thereof  had  been  sent  out 
by  the  firm's  corporate  successor  in  its  business  letters;  these  facts  are 
insufficient  to  charge  the  plaintiff,  assumed  to  be  a  non-dealer  with  the 
firm,  and  thus  only  entitled  to  general  notice,  with  notice  of  its  dissolu- 
tion, as  to  make  a  general  notice  legally  effectual  the  only  safe  rule  is  that 
it  be  seasonably  published  in  one  or  more  of  the  newspapers  in  the 
immediate  vicinity.     Citizens*  Nat.  Rmk  v.  Weston.  113 

See  Interest,  2,  3. 

PENAL  CODE. 

1.  §254a  — CViw««  of  Action.  An  action  framed  as  one  for  libel,  but 
which  cannot  be  mamtained  as  such,  cannot  be  sustained  as  an  action 
under  section  254ft  of  the  Penal  Code,  declaring  that  one  who  willfully 
makes  to  an  employee  of  a  publisher  of  a  newspaper  a  statement  concern- 
ing any  person,  which  if  published  therein  would  be  a  libel,  is  guilty  of 
a  misdemeanor.     Sc/ioepflin  v.  Coffey.  12 

2.  §  283  —  Emdence  —  Rape  —  Corroboration.  The  testimony  of  a  female 
that  defendant  had  committed  rape  upon  her  is  not  corroborated  within 
the  meaning  of  the  statute  (Penal  Code,  ^  283),  by  evidence  that  defend- 
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«Qt  did  not  deny  her  declaration,  made  out  of  court,  charging  him  with 
the  crime,  when  repeated  to  him  by  a  witness;  nor  is  his  admission  to 
another  witness  that  he  had  "insulted  the  girl"  corroborative  evidence 
when  it  does  not  appear  when,  where  or  how  the  insult  was  given.  Peo- 
ple V.  Page.  273 

PEBFOBMANCE. 

See  Contract,  4. 

PEBSOK  AL  PBOPEBTT. 

Tenancy  in  Common  of  Personal  Property.  Personal  property,  as  well 
«8  real  estate,  is  subject  to  the  statutory  rule  (2  R.  8.  727.,  |  44)  that 
"every  estate  gran  tea  or  devised  to  two  or  more  persons  in  their  own 
right  shall  be  deemed  a  t^nancj^  in  common  unless  expressly  declared  to 
be  in  joint  tenancy."    Commercial  Bank  v.  Sherwood.  310 

See  Excise,  2. 

PLEADING. 

See  Evidence,  5;  Libel,  1. 

POOR. 

See  Constitutional  Law,  9. 

POOB  FUND. 

JSee  Excise,  1. 

POSTPONEMENT. 

See  Bills,  Notes  and  Checks,  6. 

POWEB  OF  SALR 

See  Specific  Performance,  3. 

PRACTICE. 

See  Appeal,  8, 

PREFERENCE. 

See  Corporations;  Specific  Performance,  2. 

PRESCRIPTION. 

See  Railroads,  3,  6. 

PRESUMPTION. 

See  Evidence,  3;  Negligence,  14,  15. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  6,  7,  10. 

PRINCIPAL  AND  SURETY. 

1.  Right  of  Surety  Company  to  be  Released  under  Section  812,  Code  of 
Civil  Procedure —  When  not  Waived.  Fidelity  and  surety  companies, 
being  authorized  to  contract  as  sureties  upon  omcial  bonds  under  section 
812  of  the  Code  of  Civil  Procedure,  are  not  excepted  from  the  provisions 
thereof,  authorizing  "  sureties  upon  certain  official  bonds  to  petition  for 
release  from  liability  '*  thereunder,  and  can  avail  themselves,  in  proper 
cases,  of  such  remedies  as  the  Code  provides  for  sureties  generally;  and  a 
surety  company  does  not  waive  such  rights  by  accepting  a  contract  of 
indemnity  which  expressly  provides  that  acceptance  of  security  or  con- 
sideration should  not  **  limit  or  abridge  any  right  or  remedy  which  the 
surety  otherwise  might  have."    Matter  of  ThurSer.  244 

2.  Discretionary  Power  of  Court.  The  provision  of  section  812  of  the 
Code  of  Civil  Procedure,  that  the  court  ''must  issue  an  order"  to  the 
principal  requiring  him  ''  to  show  cause  "  why  he  should  not  account  and 
give  new  sureties,  is  not  a  mere  substitute  for  a  notice  of  motion,  but  is 
part  of  a  special  remedy  and  implies  that  cause  may  be  shown,  The 
court  has  a  discretion  to  exercise  depending  on  the  facts  in  the  case,  and 
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is  not  commanded  to  make  a  decree  requiriog  the  principal  to  ahonr  cause 
regardless  of  those  facts.  The  expression  "a  decree  most  be  made'* 
means,  under  tbe  circumstances,  **  a  decree  may  be  made."  Id. 

YBOwnsaouY  vote. 

See  Bills,  Notes  axd  Chkcks,  1-3,  5,  6. 

FBOOF8  OF  jjoea. 

ike  Inscranxe,  2-4, 10. 

PBOXIKATE  CATJBR 

See  Libel,  2. 

PUBUCATIOV. 

See  Evidence.  1 ;  Libel,  2,  3,  6. 
FUBUC  MOHEY. 

See  CoxsTiTUTiOKAL  Law,  9. 

FUBUC  POLICY. 

.Ske  Receivers.  1. 

PUNITIVE  DAICAOES. 

^  Libel,  9,  H. 
QJTEanON  OF  FACT. 

See  Appeal,  6;  Carriers,  1;  Crimes^  2;  Factory  Law,  1,  2;  Xbrli- 

GENCE,  13,  14,  16. 

aXTEBTIOH  OF  LAW. 

*Steff  Appeal,  1,  4,  7.  11,  15;  Criices,  2-4;  Evidej^ce,  7:  Issuranxe,  2; 
Negligence,  12;  Witness,  2. 

BAHiBOADS. 

1.  yew  York  City  —  Title  to  Bailroad  Viaduct  Site  in  PUrk  Artnue-- 
Pretumptum  tJuit  Occupation  is  under  the  Legal  Title.  Where  the  owner 
of  a  tract  of  land  in  tbe  city  of  New  York  conveyed  in  1825  to  the 
city  the  fee  of  an  avenue,  formerly  known  as  Fourth,  but  now  as 
Park  avenue,  for  street  purposes,  reserving,  however,  tbe  trees,  build- 
ings and  improvements,  wbicb  avenue  had  been  mapped  under  chap- 
ter 115  of  the  Laws  of  1807,  by  the  city,  as  well  as  by  the  owner, 
and  had  been  laid  down  as  a  street  in  both  maps,  but  had  no  actual 
existence  as  such  until  1850-1853.  and  he  asf.umed  in  1832  to  convey 
by  deed  a  strip  24  feet  wide  through  the  center  of  the  avenue  to  the 
New  York  and  Harlem  R-iilroad  Company  during  its  corporate  exist- 
ence, exclusively  for  railroad  purposes,  with  the  right  to  slope  its  embank- 
ment to  the  full  width  of  the  avenue,  which  was  then  100  feet,  which 
deed  was  not  recorded  until  1835,  and  of  which  the  city  had  no  actual 
or  constructive  notice  until  1850-1853.  when,  upon  the  opening  of  the 
avenue,  the  corporation  received  a  nominal  award  for  its  interest  in  the 
fee;  and  where  the  corporation  had  been  given  the  right  by  Ibe  state  and 
city  to  enter  the  avenue  and  use  it  for  the  sole  purpose  of  a  railroad  and 
lay  down  its  tracks  on  the  said  strip  under  conditions  expressly  assented 
to  by  the  company,  which  gave  the  city  supreme  control,  contained  in 
two  resolutions  passed  by  the  common  council,  one  before  and  the  other 
after  its  deed  from  tbe  common  grantor,  and  the  latter  reciting  that  the 
land  to  be  entered  upon  was  owned  by  the  city,  and  where  the  corpora- 
tion bad  expiessly  covenanted  that  it  would  remove  its  railroad  from  the 
street  whenever  the  city  required  it,  and  thereafter  entered  and  successive 
railroad  viaducts  were  constructed  on  said  strip,  upon  which  it  operated 
and  has  continued  to  operate  its  trains,  neither  the  corporation  nor  its  les- 
see can  assert  absolute  title  to  the  site  of  the  viaducts,  under  claim  of  title 
exclusive  of  any  other  right,  as  against  an  abutting  owner,  who  in  1895 
acquired  a  lot  upon  the  avenue  between  One  Hundred  and  Fourteenth  and 
One  Hundred  and  Fifteenth  streets,  through  mesne  conveyances  from  the 
common  granfor,  prior  to  his  grant  to  the  railroad  companv,  in  an  action 
brought  by  such  owner  to  enjoin  as  an  interference  with  the  appuitenant 
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easements  of  light,  air  and  access,  the  operation  of  the  railroad,  and  for 
damages,  since,  in  the  absence  of  any  evidence  as  to  character  of  the 
original  entry  by  the  corporation  or  the  nature  of  its  claim  when  or  after 
entering,  except  as  may  be  inferred  from  the  above  facts,  its  entry  and 
occupation  must  be  "deemed  to  have  been  made  under  and  in  subordina- 
tion to  the  legal  title  "  of  the  city.     Lewis  v.  N,  Y,  dk  Harlem  R.  R.  Co. 

202 

2.  Action  in  Equity  by  Abutting  Owner — yfeasure  of  Datnagee,  Where 
predecessors  in  the  title  have  submitted  without  complaint  to  the  main- 
tenance by  a  railroad  corporation,  in  the  avenue  in  front  of  them,  of 
two  successive  viaducts,  each  of  which  occupied  its  center  for  more  than 
twenty  years  to  the  exclusion  of  all  traffic  therefrom,  nn  abutting  owner, 
who  purchased,  in  1895,  while  a  third  and  higher  viaduct  was  being:  con- 
structed, under  which  the  cross  streets  were  carried,  and  who  did  not 
object  to  it  until  1897,  is  not  entitled,  when  suing  in  equity  for  damages 
to  easements  of  light,  air  and  access,  to  recover  upon  the  same  basis  as  if 
the  avenue  had  never  been  a  railroad  street,  but  may  recover  only  the  net 
difference,  measured  in  money,  between  the  effect  of  the  old  structure  and 
thatof  the  new,  during  the  period  that  the  latter  was  in  use.  after  deduct- 
ing the  benefits  to  access  ano  traffic  conferred  by  it,  together  with  the  usual 
injunction  to  enforce  payment  of  the  damages  awarded.  la. 

8.  Easements — Title  by  Prescription  to  Extent  of  User.  Where  two 
successive  railroad  viaduct.-)  have  each  stood  for  more  than  twenty 
years,  on  lands  definitely  devoted  to  street  purposes,  in  front  of  the  prem- 
ises of  an  abutting  owner  and  her  predecessors  in  the  title,  and  have  been 
used  by  the  railroads  continuously,  visibly  and  exclusively,  the  corponi- 
tions  obtain,  b}*^  prescription,  as  against  the  abutting  owner  and  without 
Kability  at  law,  a  right  to  maintain  a  viaduct  forever  within  the  same 
limits  and  at  the  same  height,  and,  to  the  extent  of  the  user,  an  exclusive 
right  to  the  easements  of  light,  air  and  access.  Id. 

4.  Higher  Viaduct  Erected  by  Governmental  Agency —  Use  of  it  by 
Railroads  —  Time  when  Liafnlity  for  Damages  begins.  Such  corpora- 
tions cannot  be  charged  with  the  damages  which  the  easements  of  an 
abutting  owner  suffered  from  the  construction  itself,  by  a  governmental 
agency,  of  a  third  and  higher  viaduct;  but  where  they  use  it,  although 
by  direction  of  the  legislature,  they  are  liable  from  the  commence- 
ment of  and  during  the  period  of  such  use  after  action  brought,  for 
such  damages  as  the  easements  suffered  from  the  increased  height  of  the 
thini  viaduct,  deducting,  however,  the  benefits  received  from  the  increased 
facility  of  access  afforaed  by  the  viaduct  to  the  premises  and  in  the 
locality.  Id. 

5.  Temporary  Trestles  EncroaeJiing  on  and  Closing  Avenue  —  Dam- 
ages for  Use  of  them  by  Railroads.  Where  the  governmental  agency, 
in  constructing  the  third  viaduct,  erected  temporary  trestles,  which 
lay  outside  of  the  lines  of  the  former  viaducts  and  substantially  closed  the 
avenue  to  traffic,  and  the  corporations  used  them,  although  directed  to  do 
so  by  law,  they  are  absolutely  liable,  without  any  deduction,  for  the  dam- 
ages which  the  easements  of  the  abutting  owner  suffered  during  the  period 
of  such  use.  Id. 

6.  Abandonment  of  PreMriptite  Right  to  Maintain  Viaduct.  Where 
railroad  corporations  have  a  prescriptive  right  to  maintain  in  an 
avenue,  a  viaduct,  its  removal  by  a  governmentiil  agency  affords  no  evi- 
dence that  the  corporations  intend  to  abandon  their  prescriptive  right,  nor 
is  evidence  of  such  intent  afforded  by  the  mere  fact  that  such  a  viaduct  was 
removed  and  a  similar  one  immediately  constructed  upon  the  same  site. 

Id. 

7.  New  York  City  —  Effect  of  Fourth  Avenue  Condemnation  Pivceedings 
in  1850-1853.  The  condemnation  proceedings  of  1850-1863,  by  which 
Fourth  avenue,  in  the  city  of  New  York,  was  widened,  created  uo  new 

88 
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easements    for   abutting  owners,    so  far  as  the  original  width    of  the 

avenue  was  concerned.  /(/, 

8.  E  UvcUed  Railroads  —  Consent  of  Ahutting  Owner  as  an  Estoppel. 
The  written  consent  of  a  mere  abutting  owner  to  the  construction 
and  operation  of  an  elevated  milroad  in  the  street  in  front  of  his  prem- 
ises is  a  complete  answer  lo  his  subsequent  action  in  equity  to  restrain 
the  operation  of  the  road,  and  where  the  trial  court,  ignoring  the  consent, 
awards  him  damages  and  the  usual  injunction,  a  judgment  of  reversal 
below  must  be  affirmed  in  the  Court  of  Appeals,  lleimburg  v.  Manhat- 
tan Ry.  Co.  3o3 

9.  Appeal  —  Change  of  Position  not  Permissible.  Where  the  owner 
has  claimed  upon  the  trial  that  a  written  paper  was  insufficient  as  a  con- 
sent, he  cannot,  after  a  judgment  in  his  favor  has  been  reversed  below, 
change  his  position  and  ask  the  Court  of  Appeals  to  examine  the  evidence 
in  order  that  it  may  find  some  fact  to  overcome  the  paper  or  answer  the 
decision  of  reversal.  Id. 

10.  Consent  —  Not  Impaired  by  Refusal  of  Necessary  Number  of 
Owners.  Where  the  road  has  been  constructed  and  is  in  operation,  an 
abutting  owner,  who  consented  to  the  construction  thereof,  cannot  maintain 
an  action  to  restrain  the  operation  thereof  on  the  ground  that  the  corporation 
was  forced  to  procure  from  the  General  Term  consent  to  construct  for  the 
reason  that  the  necessary  number  of  owners  would  not  consent,  as  the 
consents  are  good  as  far  as  they  go,  and  the  corporation  has  a  right  to 
insist  upon  every  authority  which  it  had  for  the  construction  of  the 
road.  Id. 

See  Carriers;  Constitutional  Law,  1-3,  5;  Nroligenqe,  1-6. 

BAPE. 

See  Crimes,  13,  15;  Evidence,  6. 

BEAL  PBOPE&TY. 

See  Trusts,  1,  2. 

REGEIVEBS. 

1.  Foreign  Receiver  of  Non-resident  Bank  —  His  Right  to  Enforce  Statu- 
tory  Liability  of  Resident  Stockholder  for  tJhe  Banks  Debts.  Where  the 
receiver  of  an  insolvent  bank  of  another  state,  who  is  also  a  quasi  assignee 
invested  with  all  rights  possessed  by  its  creditors  and  entitled  to  bring 
any  action  involving  its  property,  funds  and  effects  in  his  hands,  these 
including  as  an  asset  the  right  to  enforce  a  several  liability  for  its  debta 
impo.sed  by  a  foreign  statute  upon  ita  stockholders  in  favor  of  its  creditors, 
after  having  had  that  liability  determined  as  to  all  the  stockholders  in  a 
proceeding  taken  in  a  foreign  court,  brings  an  action  in  the  courts  of 
this  state  to  enforce  it  against  a  resident  stockholder,  who  had  not 
been  a  party  to  the  foreign  proceeding,  and  he  has  had  opportunity 
here  to  contest  all  the  essential  facts  and  his  exact  liability  has  been 
here  determined  on  common-law  evidence,  the  Court  of  Appeals  will,  in 
the  interests  of  interstate  comity  and  because  the  foreign  statute  prescribed 
no  remedy  for  the  enforcement  of  the  liability,  affirm  a  recovery  here 
by  the  receiver  where  the  same  does  not  involve  any  departure  from  our 
practice,  nor  result  in  injustice  to  any  of  our  citizens,  or  conflict  with  our 
public  policy.     Howarth  v.  Angle.  179 

2.  Basis  of  Liability  of  ReMdent  Stockholder  in  Foreign  Corporation. 
The  enforcement  of  a  statutory  liability  against  a  resident  stockholder 
for  debts  of  an  insolvent  foreign  corporation  does  not  rest  i  pon  the 
theory  that  the  laws  of  the  foreign  state  are  in  force  in  this  state,  but 
upon  the  contractual  obligation  he  assumes  to  meet  the  liability  affixed  by 
the  statute  to  the  ownership  of  stock.  /a. 

BEMEDIES. 

See  Counties,  2;  Indians,  2. 
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RENEWAL. 

See  Insukancb,  6. 

BENT. 

See  Landlord  and  Tenant,  4-6. 

See  Specific  Performance,  3. 

REVEBSAL. 

See  Appeal,  0,  22;  Corporations. 

REVISED  STATUTES. 

1.  1  R.  S.  7^6,  §§37,  dS—7-nistto  Use  Rents  and  Prof  ts  to  Pay  Mortgages, 
a  Trust  for  Accumulation.  The  application  of  part  of  the  income  of  a  trust 
estate  to  the  payment  of  mortgages  thereon,  thereby  increasing  the  capital 
of  the  estate  by  decreasing  the  burden  thereon,  constitutes  an  accumulation 
within  the  meaning  of  the  Revised  Statutes  (1  R.  S.  726,  §§  37,  38)  prohibit- 
ing the  accumulation  of  rents  and  profits  of  real  estate,  except  during  the 
minority  and  for  the  sole  benefit  of  minors,  and  is  invalid  notwithstanding 
such  accumulation  takes  the  form  of  an  extinguishment  of  indebtedness, 
and  is  limited  to  the  surplus  income  remaining  after  the  payment  of  an 
annuity  and  restricteii  to  the  lifetime  of  the  annuitant.    llascall  v.  King, 

134 

2.  1  R.  S  728,  §  ^^^  Trust  to  Lease  Real  Propertff  for  above  Purpose 
Incali  I.  The  authority  to  create  an  express  trust  to  *  *  loase."  as  well  as  sell 
ormorDgage  real  propertjr  for  the  benefit  of  annuitants  or  other  legatees,  or 
for  tlie  purpose  of  satisfying  any  charge  thereon,  conferred  hy  subai vision  2 
of  section  55  of  the  Revised  Statutes  (Vol.  1,  p.  728),  now  section  76  of  the 
Re«l  Property  Law  (L.  1896,  ch.  547),  which  defines  tho  purposes  for 
which  express  trusts  may  be  created,  does  not  authorize  the  creation  of 
an  express  trust  by  will  empowering  the  trustee  to  take  the  rents  and 
profits  of  land  and  apply  them,  or  part  of  them,  during  the  lifetime  of  an 
annuiUint  to  the  payment  of  mortgages,  as  this  would  decrease  the  burden 
upon  the  trust  estate  and  thereby  increase  the  capital  thereof  in  violation 
of  the  provisions  which  prohibit  the  accumulation  of  the  rents  and  profits, 
except  during  the  minority  and  for  the  sole  benefit  of  minors.  Id. 

8.  1  R.  S.  {9th  ed.)  2013  —  Liquor  Tax  Certificate  not  a  Chattel—  Assign- 
ment thereof  need  not  he  Filed  as  a  Chattel  Mortgage.  A  liquor  tax  certifi- 
cate issued  under  the  Liquor  Tax  Law  (L.  1896,  ch.  112)  is  personal  prop- 
erty but  it  is  not  a  chattel  within  the  purview  of  the  Chattel  Mortgage  Act 
(1  R.  S.  [9th  ed.]  2013),  and  a  transfer  thereof  as  security  for  a  loan  is 
valid  as  against  a  subsequent  judgment  creditor  of  the  assignor,  although 
not  filed  as  a  chattel  mortgage.     Niles  v.  Mathusa.  546 

4.  2  R.  S.  63,  §  40 — Statute  of  Wills  —  Intention  of  Legislature  Govern 
Construction.  The  intention  of  the  legislature,  and  qot  that  of  the  testa- 
tor, must  govern  the  construction  of  the  Statute  of  Wills  (2  R.  S.  68,  §  40), 
and,  if  he  fails  to  execute  a  will  in  conformity  thereto,  the  court  must  con- 
demn the  instrument  and  can  give  no  force  to  the  fact  that  ho  honestly 
intended  thereby  to  make  a  will.     Matte?-  of  Andrews.  1 

5.  2  R.  S.  727,  §  44 —  Tenancy  in  Common  of  Personal  Property.  Per- 
sonal property,  as  well  as  real  estate,  is  subject  to  the  statutory  rule  (2  R. 
S.  727.  §  44) that  "every  estate  granted  or  devised  to  two  or  more  per- 
sons in  their  own  right  sliall  be  deemed  a  tenancy  in  common  unless 
expressly  declared  to  be  in  joint  tenancy."    Commercial  Bank  v.  Shericood. 

310 

BIPABIAK  BIQHTS. 

See  EQUITY. 

SAMPLE  TRUNK. 

See  Carriers,  1,  2. 
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1855,  Gh,  427.  See  par.  2,  this  title. 
1868,  Ch.  734.  See  par.  6,  this  title. 
1881,  Ch.  402.     See  par.  3,  this  title. 

1.  1882,  Ch,  410  — iVw  York  City— Failure  of  Board  of  Education  tc 
Appropnate  Money  for  Contract  for  School  Bepairs.     The  failure  of  the 

'board  of  education  of  the  city  of  New  York  to  make  an  appropriation, 
authorized  and  permitted  by  the  provisions  of  the  Consolidation  Act  (L. 
1882.  ch.  410).  to  pay  a  contractor  for  erecting  a  retaining  wall  for  a  pub- 
lic school  building,  under  a  contract  approved  and  ratified  by  the  board, 
does  not  invalidate  such  contract  and  preclude  a  recovery  by  the  con 
tractor  when;  he  j>erformed  the  work  in  good  faith,  without  knowledge 
that  the  appropriation  had  not  been  made,  and  he  had  no  means,  under 
the  statute,  of  protecting  himself  against  the  boanl's  exhausting  appro- 
priations available  and  sufficient,  at  the  time  the  contract  was  made,  to 
pay  for  the  work.      Van  DoUen  v.  Bd.  of  Education.  446 

1885,  Ch.  283.     See  par.  3,  this  title. 

2.  1885,  Ch.  US  — State  Tax  SaZe—L.  1885.  Ch.  448,  Primarily  a  Statute 
of  Limitation.  Chapter  448  of  the  Laws  of  1885,  amending  Laws  of  1855, 
cnapter  427,  section  65  (subsequently  re-enacted  in  part  in  L.  1891,  ch.  217; 
L.  1893,  ch.  711),  which  makes  the  comptroller's  conveyance  executed 
upon  a  tax  sale  conclusive  evidence,  after  the  lapse  of  two  years  from  its 
record  in  the  county  in  which  the  lands  conveyed  are  located,  of  the  regu- 
larity of  the  proceedings  in  which  conveyance  was  made,  although  in 
some  aspects  a  curative  statute,  is,  primarily  and  essentially,  a  statute  of 
limitations.     .Ueigs  v.  Boberts.  371 

3.  Idem  —  Ejectment  against  State  Comptroller  —  Action  Barred  by  Statu- 
tory Notice  after  Two  Years.  Where,  after  the  default  of  the  purchaser, 
at  a  state  tax  sale  in  1881.  of  part  of  a  tract  of  wild,  vacant  and  forest 
lands  in  Frnnklin  county,  and  after  the  publication  of  the  statutory  notice 
of  redemption,  the  comptroller  conveys  the  whole  tract  to  the  state  under 
the  statute  (L.  1881,  ch.  402)  by  a  deed  "^recorded  in  that  county  in  1887,  and 
in  1894  duly  publishes  the  statutory  notice  (L.  1893,  ch.  711,  §  13)  that  the 
lands  are  thereby  declared  to  be  and  thereafter  shall  be  deemed  to  be  in 
his  actual  possession  for  the  state,  the  previous  owner  of  the  fee  of  'the 
whole  tract,  failing  to  prove  any  actual  possession  in  himself  or  his 
grantors,  cannot,  in  1897,  maintain  an  action  for  ejectment  against  the 
comptroller,  although  the  notice  of  redemption  published  by  the  comp- 
troller stated  that  only  part  of  the  tract  was  \inredeemed.  as  such  action 
is  barred  by  the  lapse  of  more  than  two  years  since  the  publication  of  the 
statutory  notice  (L.  1885,  ch.  448,  as  re-enacted  L.  1893,  ch.  711);  and  by 
the  statute  (L.  1885,  ch.  283)  the  People  of  the  state  acauired  not  only 
constructive,  but  actual,  possession  of  the  lands  conveyea  by  the  comp- 
troller's deed.  Id. 

4.  1886,  Ch.  409 — Factory  Law  Comtrxud.  The  manifest  purpose  of 
the  Factory  Law  (L.  1886,  ch.  409,  as  amd.  by  L.  1892.  ch.  673)  was  to  give 
more  force  to  the  existing  rule  that  masters  should  afford  a  reasonably  safe 
place  for  their  servants  to  work;  not  that  every  piece  of  machinery  should 
be  covered  or  guarded,  but  that  those  parts  of  the  machinery  which  are 
dangerous  to  the  servants  whose  duty  requires  them  to  work  in  its  imme- 
diate vicinity  should  be  properly  guarded;  nor  does  the  statute  attempt 
to  specify  how  machinery  shall  be  guarded  otherwise  than  as  **  properly 
guarded,"  which  in  each  case  is  a  question  of  fact  depending  upon  the 
situation,  nature  and  dangerous  character  of  the  niachinery.  G,  F  P.  C. 
Co.  V.  Travelers'  Ins.  Co.  309 

5.  Idem  —  Violation  of  Factory  Law  a  Question  of  Fact.  A  setscrew  pro- 
jecting about  flvp-eighths  of  an  inch  from  a  collar  at  one  end  of  a  revolv- 
ing shaft  which  is  from  .fifteen  to  eighteen  ieet  above  the  floor  of  a 
factory,  out  of  reach  of  employees  enga<fed  in  operating  the  machinery, 
and  reached  only  by  a  ladder,  by  which  it  is  approached  only  for  the  pur- 
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pose  of  oiliDg  the  bearing;,  does  not,  as  matter  of  law,  violate  the  Factory 
Law,  but  the  necessity  for  a  guard  in  such  a  case  is  a  question  of  inn. 

Id. 

6.  1889,  Ch.  161  —  Liability  for  Desti-uction  of  Oyster  Bed  by  tlie  IHecliarge 
of  Sewage  Thereon.  A  right  to  plant  un  oyster  bed  under  public  waters 
within  the  town  of  Flatbush.  and  gather  oysters  therefrom,  acquired 
under  the  statute  (L.  1868,  ch.  784),  is  private  property,  and  the  destruction 
of  the  bed  by  sewage  discharged  thereon  from  a  sewer  of  the  town  is  a 
direct  invasion  of  a  private  right  and  taking  of  private  property  within 
the  meaning  of  the  Constitution,  although  the  sewer  was  constructed  by 
the  town  under  legislative  authority  (L.  1889,  ch.  161);  and  the  city  of 
Brooklyn,  having  succeeded  to  the  property  and  liabilities  of  the  town,  is 
liable  in  an  action  for  damages  for  such  injury.  Huffmire  v.  City  of 
Brooklyn.  584 

7.  1890,  CJi.  565  —  Railroad  Law — Omimon  io  Comply  with  Statute 
Relating  to  Sig7iboardjt.  A  railroad  corporation  is  not  entitled  to  a  charge, 
in  an  action  brought  by  one  who  was  injured  at  a  railroad  crossing  which 
he  had  never  seen  before,  that  no  negligence  can  be  imputed  to  the  cor- 
poration by  reason  of  the  size  or  shape  of  the  danger  signal  at  the  cross- 
ing, or  the  language  of  the  warning  to  tlie  public,  or  the  length  of  its  let- 
ters —  these  failing  to  comply  with  the  Railroad  Law  (L.  1890.  ch.  565, 
§  33)  —  as.  in  the  case  of  one  who  is  a  stranger  to  the  crossing,  a  failure  in 
such  respects  might  constitute  actionable  negligence,  and  justify  a  recov- 
ery when  the  injury  was  caused  by  a  disregara  of  the  statute.  Lewis  v. 
L.  L  R.  R.  Co.  53 

1891,  Ch.  217.    See  par.  2,  this  title. 

1892,  Ch.  673.    See  pars.  4,  5,  this  title. 

8.  1892,  Ch.QSQ-^  County  Law — Voluntary  Payments.  A  mere  volun- 
teer, having  no  interest  in  the  property,  who  pays  state  and  county  taxes 
upon  assessments  of  real  property  void  on  their  face,  without  any  effort 
having  been  made  to  collect  them,  is  not  entitled  to  have  the  sjime  refunded 
upon  an  application,  in  his  own  name,  under  section  16  of  the  County 
Law  (L.  1892,  ch.  686),  as  the  section  does  not  apply  to  taxes  voluntarily- 
paid,  but  to  those  collected  under  compulsion  of  law.  Matter  of  McCue 
V.  lit.  Suprs.  235 

9.  1892,  Ch.  688,  §  4S— Stock  Coiyovation  Law  — Judgment  Suffered 
by  an  Officer  with  Intent  to  Prefer  a  Creditor —  Review  of  Order  of  Reversal 
not  Stated  to  be  upon  the  Facts.  Where,  in  an  action  brought  by  a 
receiver  of  a  corporation,  appointed  in  proceedings  for  its  dissolution, 
to  set  aside  a  judgment  recovered  against  it,  by  default,  as  violative 
of  the  provisions  of  the  Stock  Corporation  Law  (L.  1892,  ch.  688,  §  48), 
avoiding  a  judgment  suffered  by  an  officer  of  an  insolvent  corpora- 
tion with  intent  to  prefer  a  creditor,  it  appears  both  from  the  testimony 
of  the  creditor  and  that  of  the  bookkeeper  of  the  corporation,  with  its 
books  before  him,  that,  although  the  creditor  had  been  for  a  year  or  more 
in  the  invariable  habit  of  selling  goods  to  the  corporation  on  a  credit  of 
from  two  to  four  months,  he  sold  it  goods,  as  testified  to  by  him  and  by 
the  president  of  the  corporation,  upon  the  terms  of  immediate  pa  j-ment,  five 
days  before  the  corporation  admitted  its  insolvency  by  its  petition  in  the 
proceedings  for  a  voluntary  dissolution,  and  that,  four  days  thereafUT. 
he  recovered,  by  the  consent  of  the  president,  and  under  direction  of  the 
attorneys  of  the  corporation  in  the  dissolution  proceedings,  the  judgment 
in  question,  a  finding  by  the  trial  court  that  the  purchase  price  of  the 
goods  was  not  due  when  the  action  was  brought,  and  that  both-  the  cred- 
itor and  the  president  knew  it.  should  be  sustained,  and,  with  other  facts 
in  the  case,  justifies  the  inference  that  the  judgment  was  suffered  by  the 
president  "  with  the  intent  of  giving  a  preference  over  other  creditors,*' 
and  where  a  reversal  by  the  Appellate  Division  of  said  finding  and 
the  judgment  in  favor  of  plaintiff  is  not  stated  to  have  been  made  upon 
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the  fixcU,  it  must  be  presumed  to  have  been  upon  the  Ift-w,  and,  there  being 
sufficient  evidence  to  sustain  the  finding,  the  Court  of  Appeals  may 
reverse  the  judgment  ns  founded  upon  an  error-  of  hiw.  Sjiellmau  v. 
LooficTien,  268 

10.  1892,  Ch.  690  —  Insurance  Law  —  Loan  below  Siaiutoj^f  Stanaard 
Made  bi/  a  Domestic  Ltsurance  Vompauy  not  a  Defense  to  Mortgagor.  An 
offer  of  a  mortgagor  to  prove,  under  his  answer  in  foreclosure,  that  at  the 
time  the  mortgagee,  a  domestic  insurance  company,  made  him  the  loan  on 
his  premises  they  were  incumbered  and  were  not  worth  fifty  per  centum 
more  than  the  luan,  presents  no  defense  U)  the  action,  although  the  Insur- 
ance Law  (L.  1892.  ch.  690,  §  13.  amd.  L.  1893,  eh.  11?,  amd.  L.  1893.  ch. 
725,  ^  16),  in  the  interest  of  policyholders,  prescribes  that  standard  for 
such  loans,  as  the  statute  does  not  expressly  prohibit  such  a  corporation 
from  investing  in  anything  except  insurance  stocks;  and  no  implication 
that  an  investment  below  the  standard  is  prohibited  by  the  statute  and  is, 
therefore,  void,  should  be  imported  to  assist  the  borrower  to  escape  pav- 
ment.      WitsJujigton  L.  Lis.  Co.  v.  Clason,  305 

1893,  Ch.  112.     See  par.  10,  this  title. 
1893,  Ch.  711.     See  pars.  2,  8,  this  title. 
1893,  Ch.  725.     See  par.  10,  this  title. 

11.  1894.  Ch.  356  —  Parties.  The  town  of  Flatbush,  by  chapter  356  of 
the  Laws  of  1894,  having  been  merged  in  the  city  of  Brooklyn,  the  city  is 
a  proper  party  defendant  to  any  action  Avhich  might  have  teen  brought 
against  the  town  before  the  merger.     Huff  mire  v.  City  of  Bro(H)klyn.     584 

12.  1895,  Ch.  Ill -^  Constitutional  Jjiw — Corpoi'ations.  When  Charit- 
able. A  charitable  institution,  within  the  meaning  of  sections  11  to  14  of 
article  8  of  the  Constitution,  chapter  771  of  the  Laws  of  1895.  and  chap- 
ter 546  of  the  Laws  of  1896,  giving  to  the  state  board  of  charities  the 
right  of  visitation  with  respect  to  all  charitable  institutions,  is  one  that  in 
some  form  or  to  some  extent  ret^eives  public  money  for  the  su;>port  and 
maintenance  of  indigent  persons,  and  by  public  money  is  meant  money 
raised  by  taxation  not  only  in  the  state  at  large,  but  in  any  city,  county 
or  town.     People  ex  rel.  Bd.  Charities  v.  .V.  Y.  Soc.  P.  C.  (\        *  42*9 

13.  1895,  Ch.  1027 -^  Mileage  13ook  Act  —  Constitutional  as  to  Subsequent 
Conm-utions.  The  Mileage  Book  Act  (L.  1895.  ch.  1027).  although 
declared  by  the  Supreme  Court  of  the  United  States  unconstitutional  as  to 
railroad  corporations  theretofore  incorporated,  is  constitutional  us  to  a  rail- 
road corporation  thereafter  incorporate*!  in  the  State  of  New  York,  and 
whose  franchises  and  property  rights,  so  far  as  the  record  shows,  have 
accrued  subsequent  to  the  enactment  of  the  statute.  Purdy  v.  Erie  R.  R. 
Co.  42 

14.  Idem—  Unconstitutional  as  to  Existing  Corpf>rations.  The  Mileage 
Book  Act  (L.  1895,  ch.  1027).  requiring  railroad  companies  to  issue  mile- 
age books  under  a  penalty  jfor  refusal  to  do  so,  is  unconstitutional  as  to 
corporations  existing  at  tlie  time  of  its  enactment,  since  the  statute  is  an 
illegal  invasion  of  the  property  rights  of  such  cor ponU ions,  as  declared  by 
a  decision  of  the  United  States  Supreme  Court.  Beardsfey  w  y.  Y.,  L. 
E.  d-  ir.  R.  R.  Co.  230 

15.  1896,  Ch.  112— Liquor  Tux  Law  — Liquor  Tax  Certificate  not  a 
Chattel  —  Ansignment  tfwreof  nettd  not  1>e  Filed  as  a  Chattel  Mortgage.  A 
liquor  tax  certificate  issued  under  the  Liquor  Tax  Law  (L  1896,  ch.  112) 
is  personal  property,  but  it  is  not  a  chattel  within  the  purview  of  the 
Chattel  Mortgage  Act  (1  H,  S.  [9th  ed.]  2013),  and  a  transfer  thereof  as 
security  for  a  loan  is  valid  as  against  a  subsequent  judgment  creditor  of 
the  assignor,  although  not  filed  as  a  chattel  mortgage.     Sites  v.  Mathusa. 

546 

16.  hh'in  —  Estoppel.  An  assignee  of  a  liquor  tax  certificate,  who  allows 
it  to  remain  in  the  hands  of  tiie  assignor,  is  not  thereby  estopped  from 
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setting  up  title  thereto  as  against  a  subsequent  judgment  creditor  pf  the 
assignor;  and,  although  such  creditor  is  entitled  to  reach,  through  a 
receiver  in  supplementary  proceedings,  the  assignor's  interest  in  such  cer- 
tificate, subject  to  the  provisions  of  the  Liquor  Tax  Law,  he  stands  in  no 
different  or  better  position  than  if  he  were  a  subsequent  assignee  of  the 
certificate  as  security  for  his  debt.  Jd. 

1896,  Ch,  646.    See  par.  12,  this  title. 

17.  1896,  Ch.  HI  —  Real  Property  Law  — Invalid  Trust.  The  "authority 
to  create  an  express  trust  to  "lease,*'  as  well  as  sell  or  mortgage  real 
property  for  the  benefit  of  annuitants  or  other  legatees,  or  for  the  pur- 
pose of  satisfying  any  charge  thereon,  conferred  by  subdivision  2  of  sec- 
tion 55  of  the  Revised  Statutes  (Vol.  1,  p.  728),  now  section  76  of  the 
Real  Property  Law  (L.  1896,  ch.  547),  which  defines  the  purposes  for 
which  express  trusts  may  be  created,  does  not  authorize  the  creation  of 
an  express  trust  by  will  empowering  the  trustee  to  take  the  rents  and 
profits  of  land  and  apply  them,  or  part  of  them,  during  the  lifetime  of  an 
annuitant  to  the  payment  of  mortgages,  as  this  would  decrease  the  burden 
upon  the  trust  estate  and  thereby  increase  the  capital  thereof  in  violation 
of  the  provisions  which  prohibit  the  accumulation  of  the  rent-s  and  profits, 
except  during  the  minority  and  for  the  sole  benefit  of  minors.  Hascall  v. 
King.  134 

18.  1896,  Ch.  835  —  Burdens  not  Inerea^d  by.  The  amendment  to  the 
Mileage  Book  Act  of  1895  (L.  1896,  ch.  835)  did  not  increase  the  burdens 
of  railroad  corporations,  and  hence  the  amendment  is  constitutional  in  all 
Ciises  where  the  original  act  would  be  upheld.     Purdy  v.  J^Jne  B.  B.  Co. 

42 

19.  1898,  Ch.  125  —  Liquor  Tax  Law  —  Disposition  of  Bevemte  —  Poor 
Fund.  The  requirement  of  chapter  125  of  the  Laws  of  1898  (a  local 
statute  for  the  benefit  of  the  poor  of  the  town  of  Plattsburgh),  that  "all " 
excise  money  arising  from  licenses  granted  in  such  town  shall  be  deposited 
with  the  treasurer  of  the  poor  fund,  is  limited  to  the  two-thirds  which 
the  Liquor  Tax  Law  apportions  to  the  town,  and  does  not  embrace  the 
one-thii-d  which,  by  the  terms  of  that  law,  is  required  to  be  paid  to  the 
state.     People  ex  rel.  Town  of  Plattsl^urgh  v.  WiUia?ns.  240 

SHERIFFS. 

See  Habeas  Corpus. 

SIGNBOARDS. 

See  Negligence.  5. 

bOXJTHAMFTON  (TOWN  OF). 

1.  Bight  to  Make  a  Boadway  across  Great  South  Bay  is  a  Pranehise. 
The  right,  created  by  a  resolution  of  the  trustees  of  the  town  of  South- 
ampton, vested  by  royal  charters  granted  in  colonial  days,  with  title  and 
sovereignty  over  the  waters  of  Great  South  Bay,  in  that  town,  and  the 
lands  thereunder,  authorizing  a  riparian  proprietor  "to  make  a  roadway 
and  to  erect  a  bridge  "  across  the  bay,  the  said  bridge  to  be  a  dra\\*bridge, 
and  providing  that  there  shall  be  no  unnecessary  delay  to  those  navigat- 
ing the  waters  of  the  bay,  is  a  franchise,  as  distinguished  from  a  license 
or  an  easement.     Trustees  of  Southampton  v.  Jessup.  122 

2.  Cliaracter  of  Boadway  Authonzed  by  Grant.  Any  reasonable  and 
ordinary  roadway,  such  as  a  solid  embankment  of  earth,  is  authorized 
by  such  a  resolution,  as  a  roadway  to  be  made  over  lands  under  water 
includes  more  than  a  mere  right  of  way,  and  of  necessity  contemplates  a 
structure  resting  on  the  land  and  extending  above  the  water,  and,  in  the 
absence  of  specifications  in  the  grant,  confers  upon  the  grantee  of  the 
franchise  the  right  to  make  it  out  of  the  materials  in  common  use  for  the 
construction  of  roads,  such  as  earth  and  stone.  Id. 
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3.  Erection  of  Temporary  Structure.  The  grantee  of  the  franchise  under 
AiK'h  resolution  waives  no  right  by  building  a  temporary  structure  in 
the  first  instance.  Id. 

SPECIAL  PBOGEEDING. 

See  Appeal,  21. 

SPECIAL  VERDICT. 

Siie  Appeal,  17. 

SPECIFIC  PEBFOBUANCE. 

1.  Contract  —  Subject -matter  Not  Identified.  Specific  performance  of  a 
conrract  for  the  purchase  of  bark  cannot  be  ordered  when  the  bark  to 
be  delivered  on  the  contract  is  an  unascertained  and  unidentified  portion 
of  a  larger  quantity.     Lighthause  v.  Third  Nat.  Bank.  386 

2.  Lien  or  Equity  of  Purchaser  in  Case  of  Unidentified  Property.  The 
use  of  part  of  the  proceeds  of  notes  given  on  the  purchase  of  a  speci- 
fied (quantity  of  bark,  to  pay,  without  the  purchaser's  knowledge  or 
direction,  certain  *'  peeling  charges  on  bark  of  a  third  party  who,  by  an 
independent  contract  with  the  seller  had  agreed  to  deliver  to  the  purchaser 
the  agreed  quantity  of  bark,  when  that  has  not  been  ascertained  or  identi- 
fied, but  remains  part  of  a  greater  quantity,  does  not  create  any  lien  upon 
or  equity  in  the  bark  in  favor  of  the  original  purchaser,  as  against  a  sub- 
sequent purchaser  from  the  third  party,  who  takes  it  only  for  an  antece- 
dent indebtedness;  but  the  transfer  is  simply  a  preference  of  one  creditor 
over  another.  Id. 

3.  Contract  Made  by  Executors  under  Power  of  Sale  —  Parties —  Resale  by 
Rftrce.  Executors,  having  an  unqualified  and  imperative  power  to  sell 
and  convey  real  estate  and  convert  it  into  cash  for  the  purpose  of  divid- 
ing the  same  among  legatees,  have  power  to  make  a  contract  of  sale  and 
enfi)rce  such  contract  by  an  action  for  specific  performance  against  a 
purchaser,  without  making  the  beneficiaries  parties,  and  in  such  action 
the  court  has  power  to  adjudge  a  resale  by  a  referee  with  a  personal  judg- 
ment for  any  deficiency  against  the  defendant,  and  the  deedof  the  referee 
to  a  purchaser  at  such  sale  conveys  all  the  title  the  executors  had  under 
their  power  of  sale  and  the  purchaser  must  accept  it.  Strauss  v.  Bend- 
heini.  .  469 

STANDARD  POLICY. 

S^'e  Insurance,  1-3. 

STATE  BOARD  OF  CHARITIES. 

See  Constitutional  Law,  9,  10. 

STATE  COMPTROLLER. 

.S^^Tax,  3,  4. 

STATE  INSPECTION. 

S'c  Constitutional  Law,  10. 

STATE  TAX  SALE. 

S-e  Tax,  8,  4. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STOCKHOLDERS. 

S'e  Receivekr. 

STREET  RAILROADS. 

See  Negligence,  8. 

SUBSCRIPTION. 

S-je  Will,  2. 
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8XXFEBVI80BS  (BOARD  OF). 

See  CouNTiEB,  2. 

STJPPLEMENTABY  PBOGEEDINaS. 

See  Excise,  3. 

8TJBETY  COMPANIES. 

See  Pri:^cipal  and  Subett,  1. 

8X7BBENDEB. 

See  Landlord  and  Tenant,  2,  3. 

SUBBOGATE& 

Ancillary  Letters  Testamentary — JurUdietion  of  Surrogate — Collateral 
Attack.  Ancillary  letters' gmntcd  by  a  surrogate  m  case  of  a  will  of  per- 
sonal property,  upon  a  petition  stating  that  the  will  was  executed  in 
Louisiana,  while  an  accompanying  transcript  of  the  record  of  probate  in 
Louisiana  clearly  shows  that  the  will  was  executed  in  the  state  of  Ala- 
bama, and  that  the  testatrix  resided  in  that  state  at  the  time  of  her  death, 
are  subject  to  collateral  attack  for  want  of  jurisdiction,  since  the  power 
of  the  surrogate,  under  section  2696  of  the  Code  of  Civil  Procedure,  to 
grant  ancillary  letters  upon  a  foreign  probate  of  a  will  of  personal  prop- 
erty made  by  a  non-resident,  is  limited  to  the  case  of  probate  in  the  state 
or  territory  where  the  will  was  executed  or  where  the  testator  resided  at 
the  time  of  his  death.     Taylor  v.  Syme.  513 

See  Appeal,  5,  6;  Executors  and  Administrators,  1. 

TAX. 

1.  Assessment  against  Estate,  An  assessment  of  land  for  taxation  in  the 
name  of  the  "estate"  of  a  certain  person,  without  any  qualifying  or 
additional  description,  is  void  on  its  face.    Matter  of  McGue  v.  Bd.  Suprs. 

235 

2.  Voluntary  Payments,  A  mere  volunteer,  having  no  interest  in  the 
propertv,  who  pa^s  state  and  county  taxes  upon  assessments  of  real  prop- 
erty void  on  their  face,  without  any  effort  having  been  made  to  collect 
them,  is  not  entitled  to  have  the  same  refunded  upon  an  application,  in 
his  own  name,  under  section  16  of  the  County  Law  (L.  1892,  ch.  686),  as 
the  section  does  not  apply  to  taxes  voluntarily  paid,  but  to  those  collected 
under  compulsion  of  law.  Id. 

3.  StaU  Tax  Sale—L.  1885,  Ch.  448,  Primarily  a  Statute  of  Limitation. 
Chapter  448  of  the  Laws  of  1885,  amending  Laws  of  1855,  chapter  427, 
section  65  (subsequentlv  re-enacted  in  part  in  L.  1891.  ch.  217;  L.  1893, 
ch.  711),  which  makes  the  comptroller's  conveyance  executed  upon  a  tax 
sale  conclusive  evidence,  after  the  lapse  ot  two  years  from  its  record  iji 
the  county  in  which  the  lands  conveyed  are  located,  of  the  regularity  of 
the  proceedings  in  which  conveyance  was  made,  although  in  some  aspects 
a  curative  statute,  is,  primarily  and  essentially,  a  statute  of  limitations. 
Meigs  v.  Roberts,  871 

4.  ^ectTnent  against  State  Comptroller  —  Action  Barred  by  Statutory 
Notice  after  Two  Tears.  Where,  after  the  default  of  the  purchaser,  at 
a  state  tax  sale  in  1881,  of  part  of  a  tract  of  wild,  vacant  and  forest  lands 
in  Franklin  county,  and  after  the  publication  of  the  statutory  notice  of 
redemption,  the  comptroller  conveys  the  whole  tract  to  the  state  under 
the  statute  (L.  1S81,  ch.  402)  by  a  deed  recorded  in  that  county  in  1887, 
and  in  1894  duly  publishes  the  statutory  notice  (L.  1893,  ch.  711,  §  13) 
that  the  lands  are  thereby  declared  to  Jbe  and  thereafter  shall  be  deemed 
to  be  in  his  actual  possession  for  the  suite,  the  previous  owner  of  the  fee 
of  the  whole  tract,  failing  to  prove  any  actual  possession  in  himself  or  his 
grantors,  cannot,  in  1897,  maintain  an  action  for  ejectment  against  the 
comptroller,  although  the  notice  of  redemption  published  by  the  comp- 
troller stated  that  only  part  of  the  tract  was  unredeemed,  as  such  action 
is  barred  bv  the  lapse  of  more  than  two  years  since  the  publication  of  the 
statutory  notice  (L  1885,  ch.  448,  as  re-enacted  L.  1893,  ch.  711);  and  by 

StI. 
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the  statute  (L.  1885,  ch.  288)  the  People  of  the  state  acquired  not  only 
coDstructivc,  but  actual,  possesBion  of  the  lands  conveyed  by  the  comp- 
troller's deed.  Id. 

5.  Illegal  Apportionment  of  Assessment.  Where  the  assessors  of  the 
city  of  Buffalo  for  the  purposes  of  general  taxation  divided  a  piece 
of  real  property  into  two  parts  and  mapped  it  in  that  form,  and  the 
city  comptroller  apportioned  the  whole  of  a  local  assessment  upon  one 
part  only  and  in  that  form  sent  it  to  the  collector,  who  returned  it  without 
collection  to  the  com'ptroller,  who  then  discovered  the  error  and  corrected 
it  by  spreading  the  assessment  upon  the  whole,  instead  of  one  part  of  the 
property,  such  action  is  a  material  departure  from  the  provisions  of  the 
statute  and  permits  the  owner  to  question  a  sale  of  her  property  subse- 
quently made  by  the  municipal  authorities  for  non-payment  of  the 
assessment.    Brennan  v.  City  of  Buffalo,  491 

6.  Unauthorized  Addition  to  Legal  Assessment  H^ected  —  Excess  of 
Jurisdiction.  An  addition  made  by  such  board  of  city  assessors  to  a 
taxpayer's  lawful  and  ratable  assessment,  to  bring  the  total  expense  of  a 
local  improvement  up  to  a  sum  which,  under  the  charter  of  the  city, 
would  permit  payment  of  it  to  be  made  in  five  annual  installments, 
is  an  illegal  and  arbitrary  act  without  authority  or  jurisdiction,  but 
does  not  render  the  whole  assessment  void;  and  where  the  illegal  part 
of  such  an  assessment  can  be  separated  from  the  legal,  the  latter  part  may 
stand  and  be  enforced,  although  the  act  of  the  assessors  be  characterized 
by  the  findings  of  the  Special  Term  as  "  fraudulent."  Id. 

7.  Action  to  Set  Aside  Assessment  Distinguished  from  one  to  Set 
Aside  the  Sale.  A  provision  of  a  cit^  charter,  barring  an  action  to  set 
aside,  or  test  the  validity  or  regulanty  of  a  tax  or  assessment  unless- 
brought  within  one  year  from  the  completion  and  delivery  of  the  roll, 
does  not  apply  to  an  action  to  set  asiae  a  sale  of  the  property  upon, 
which  the  assessment  was  imposed.  Id. 

8.  Helirf  in  Action  to  Set  Aside  Sale.  Where  the  court  has  obtained 
jurisdiction  of  the  parties  and  of  the  subject-matter  in  an  action  brought 
to  set  aside  such  a  sale,  it  may,  when  settmg  the  sale  aside,  afford  complete 
relief,  by  striking  from  the  roll  a  separate  item  added  without  jurisdic- 
tion to  a  valid  assessment.  Id. 

TENANCY  IN  OOMICON. 

See  Personal  Property. 

TIME. 

See  Railroads,  4;  Vendor  and  Purchaser,  1,  4. 

TITLE. 

See  Railroads,  8;  Vendor  and  Purchaser,  1,  4. 

TBANSFEB  TAX. 

See  Appeal,  6. 

TBIAL. 

1.  Direction  of  Verdict.  Where,  after  a  nonsuit  has  been  denied  at  the 
close  of  the  whole  case,  the  counsel  for  the  plaintiff  states  that  he  is- 
willing  to  leave  it  to  the  court,  and  the  defendant's  counsel,  upon  being 
interrogated  by  the  court,  says  he  has  no  question  to  submit  to  the  jurv, 
but  that  he  "stands  on"  his  motion  for  a  nonsuit,  the  legal  effect  is  the 
same  as  if  both  counsel  had  requested  the  court  to  direct  a  verdict;  and 
where  a  verdict  has  been  directed  in  favor  of  the  plaintiff,  although  the 
defendant  excepted  thereto,  all  the  controverted  facts  and  all  inferencea 
in  support  of  the  judgment  entered  thereon  will  be  deemed  conclusively 
established  in  his  favor.     Trimble  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  84 

2.  Withdrawal  of  Instruction  to  Jury.  An  instruction  to  the  jury,  that 
they  will  find  whether  there  is  any  substance  to  a  defense  or  whether  it 
is  sham,  may  be  treated  as  withdrawn,  and  not  merely  restated,  when  the 
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Judge,  on  his  attention  being  called  to  it,  says:  "I  withdraw  that.  I 
submitted  the  question  whether  it  is  a  real,  good,  substantial  defense  or 
whether  it  was  sham."    Desnwnd-Dunne  Go.  t.  Friedman- Datcher  Co.  486 

8.  In$truet%on  <u  to  BypotheHs  of  Quilt  —  Improper  Qualification  of 
Bequeited  Charge.  The  refusal  to  grant  a  requester^  charge  that  the  evi- 
dence, In  order  to  convict,  must  be'  so  strong  as  to  remove  every  other 
hypothesis  than  that  of  the  defendant's  guilt,  followed  by  a  charge  that 
**it  must  be  sufficient  to  remove  every  reasonable  hypothesis,"  is  error, 
because  the  jury  may  have  understood  that  the  evidence  need  not  be  so 
strong  as  to  remove  to  a  moral  certainty  every  other  hypothesis  than  that 
of  the  defendant's  guilt  or  every  reasonable  hypothesis  of  his  innocence. 
I^eople  V.  amith.  520 

4.  Improper  Statement  of  District  Attorney.  A  statement  by  the  district 
attorney  in  his  opening  that  he  would  show,  if  permitted,  that  several 
other  buildings  owned  by  the  mother  and  family  of  the  defendant  and 
other  buildings  which  he  bad  assisted  in  erecting  or  was  interested  in 
were  destroyed  in  a  similar  manner,  with  an  incomplete  statement  as  to 
what  had  happened  within  less  than  a  year  before  the  fire,  which  he 
refrained  from  finishing  after  an  objection  was  taken  but  overruled  by  the 
court,  constitutes  prejudicial  error,  since  the  jury,  after  the  court  over- 
ruled the  objection,  may  have  understood  that  the  district  attorney  was 
speaking  within  proper  limits  and  may  have  inferred  that  they  were  deal- 
ing with  an  old  offender.  Id. 

See  Bills,  Notes  and  Checks,  2-5;  Crimes,  1-4,  11-14,  Negligence, 
10. 

TBUSTS. 

1.  Tnist  to  Use  Bents  and  Profits  to  Pay  Mortgages,  a  Trust  for  Aeeumula- 
Hon.  The  application  of  part  of  the  income  of  a  trust  estate  to  the  pay- 
ment of  mortgages  thereon,  thereby  increasing  the  capital  of  the  estate  by 
decreasing  the  burden  thereon,  constitutes  an  accumulation  within  the 
meaning  of  the  Revised  Statutes  (1  R.  S.  726,  §§  87,  88)  prohibiting  the 
accumulation  of  rents  and  profits  of  real  estate,  except  during  the  minoritv 
and  for  the  sole  benefit  of  minors,  and  is  invalid  notwithstanding  such 
accumulation  takes  the  form  of  an  extinguishment  of  indebtedness,  and 
IS  limited  to  the  surplus  income  remaining  after  the  payment  of  an  annu- 
ity and  restricted  to  the  lifetime  of  the  annuitant.    HaseaU  v.  King.    184 

2.  Trust  to  Lease  Heal  Property  for  above  Purpose  Invalid.  The  authority 
to  create  an  express  trust  to  "lease,''  as  well  as  sell  or  mortgage  real 
propertv  for  the  benefit  of  annuitants  or  other  legatees,  or  for  the  purpose 
of  satisfying  any  charge  thereon,  conferred  by  subdivision  2  of  section  55 
of  the  Revised  Statutes  (Vol.  1,  p.  728),  now  section  76  of  the  Real  Prop- 
erty Law  (L.  1896,  ch.  547),  which  defines  the  purples  for  which  express 
trusts  may  be  created,  does  not  authorize  the  creation  of  an  express  trust 
by  will  empowering  the  trustee  to  take  the  rents  and  profits  of  land  and 
apply  them,  or  part  of  them,  during  the  lifetime  of  an  annuitant  to  the 
payment  of  mortgages,  as  this  would  decrease  the  burden  upon  the  trust 
estate  and  thereby  mcrease  the  capital  thereof  in  violation  of  the  provis- 
ions which  prohibit  the  accumulation  of  the  rents  and  profits,  except  dur- 
ing the  minority  and  for  the  sole  benefit  of  minors.  Id. 

8.  Primary  Object  of  Trust  Sustained  although  Secondary  Object  Invalid. 
The  primary  object  of  a  testamentary  trust  being  to  provide  an  annuity 
for  testator's  wife,  and  being  separable  from  a  secondary  object  and  ulte- 
rior provision  for  the  payment  of  mortgages  out  of  any  income  remaining 
after  paying  such  annuity,  is  valid  and  will  be  sustained  although  the 
aecondary  provision  be  void.  Id. 

See  Husband  and  Wife,  4. 

X7NANIM0US  DECISION. 

See  Appeal,  1,  4,  15. 
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XJNITED  STATES  STATXTTES  AT  LABGE. 

1.  13  U,  8.  Statutes  at  Large,  \10  — National  Bank— Not  Entitled  to  an 
EquitaUe  Lien  uj)on  its  Own  Shares,  Traiirferred  by  its  Debtor  to  a  Bona 
Fide  Purc/iaser.  A  national  bank,  incorporated  under  the  National  Bank- 
ing Act  of  1864  (13  U.  S.  Statutes  at  Large,  110),  is  not  entitled,  as  against 
a  bona  fide  purchtvser,  to  an  equitable  lien  upon  its  shares  of  capital  stock 
for  a  debt  which  the  stockholder  had  previously  incurred  to  the  bank^ 
although  a  notice  printed  upon  their  face,  based  upon  a  bylaw  of  the  bank, 
prohibited  any  transfer  without  the  consent  of  the  directors,  by  any  stock- 
holder liable  to  the  bank  as  a  debtor,  and  declared  such  liability  to  be  a 
lien  upon  the  stock,  inasmuch  as  the  act  prohibits  loans  by  the  bank  upon 
the  security  of  its  own  shares,  and  thus  renders  any  by-laV  in  contraveu- 
tioTi  thereof,  or  any  statement  based  thereon,  inoperative.  Buffalo  Oer, 
Jns.  Co,  V.  Third  Nat.  Bank,  16a 

2.  Idem  —  Distinction  between  Executed  and  Executory  Contracts.  What- 
ever force  may  have  been  given,  in  the  case  of  executed  contracts,  to  the 
doctrine  that  only  the  government  can,  \>y  charter  proceedings,  question  a. 
transaction  between  a  national  bank  and  its  debtor,  violative  of  the  pro- 
visions of  the  Banking  Act,  that  d(jctrine  can  have  no  force  in  a  case 
where  such  a  bank  is  seeking  to  create,  as  against  a  third  person  who  is  a 
bona  fide  purchaser  of  its  shares,  a  lien  based  upon  an  implied  executory 
contract,  and  in  face  of  a  statutory  provision  that  the  bank  shall  not  have 
such  a  lien  or  take  such  a  security.  Id. 

UNLAWFUL  DIVEBSION. 

See  Bonds,  2. 

USB  AND  OCCUPATION. 

See  Landlord  and  Tenant,  6, 

USER. 

See  Railroads.  3. 

VENDOR  AND  PURCHASER. 

1 .  Defect  in  Title  —  Waifier  of,  by  Vendee,  A  waiver  of  a  defect  in  the 
title  of  land  by  a  vendee  who  had  made  n  conl.-act  for  its  purchase  several 
months  before,  but  by  decision  of  a  court  on  agreed  facts  has  been  relieved 
from  his  obligation  to  take  tlie  land,  must  be  deemed  to  relate  back  to  the 
time  when  the  contract  was  required  to  be  completed  and  stand  as  of  that 
date,  so  as  to  make  him  liable  for  the  expense  of  preserving  the  property 
in  the  meantime,  though  he  had  not  been  in  possession  of  it.  Steiner  v. 
Fourth  Presbyterian  Church.  322 

2.  Specific  Performance  of  Contract  Made  by  Executors  under  Power  of 
Sale  —  Parties  —  Resale  by  Referee.  Executors,  having  an  unqualified  and 
imperative  power  to  sell  and  convey  real  estate  and  convert  it  into  cash 
for  the  purpose  of  dividing  the  same  among  legatees,  have  power  to  make 
a  contract  of  sale  and  enforce  such  contract  by  an  action  for  specific  per- 
formance against  a  purchaser,  without  making  the  beneficiaries  parties, 
and  in  such  action  the  court  has  power  to  adjudge  a  resale  by  a  referee 
with  a  personal  judgment  for  any  deficiency  against  the  defendant,  and 
the  deed  of  the  referee  to  a  purchaser  at  such  sale  conveys  all  the  title  the 
executors  had  under  their  power  of  sale  and  the  purchaser  must  accept  it. 
Strauss  v.  Bendheim.  469 

3.  Deed  of  Referee  Pursuant  to  Power  of  Sale.  Where  the  recitals  in 
the  referee's  deed  show  that  it  purports  to  convey  the  title  of  the 
testatrix  through  the  power  given  by  her  will  as  it  had  been  deter- 
mined by  the  court,  the  validity  of  the  deed  is  not  affected  by  the  fact 
that  it  conveyed  all  the  right,  title  and  interest  of  the  executors  and  of  the 
original  purchaser  at  the  time  of  the  entry  of  the  judgment,  as  the  execu- 
tors had  a  right  under  the  power  and  the  purchaser  had  an  equitable 
title.  Id. 

4.  Infants*  R^M  Estate  —  Sale  by  Special  Guardian  to  his  W^e  —  Mar- 
ketable Title.    The  conduct  of  a  special  guardian  of  infants  in  selling 
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their  real  estate  to  his  wife  is  not  to  be  commended;  but  where  it 
appeared  that  the  sale  was  confirmed  by  the  court  in  which  the  proceed- 
ing was  instituted,  with  full  knowledge  upon  its  part  of  all  the  facts,  the 
title  cannot,  after  the  lapse  of  twenty-six  years  and  long  after  all  of  the 
infants  have  become  of  age,  be  questioned.  Id. 

VEBDIGT. 

See  Tkial,  1. 

VOLXmTABY  OONFESSIONS. 

See  Crimes,  3. 

VOLXTNTABY  PATMEZTTa 

See  Tax,  2. 

WAfVEB. 

See  Appeal,  12;  Insurance,  2,  4,  10;  Principal  and  Surety,  1; 
Southampton  (Town  op),  3;  Vendor  and  Purchaser,  1. 

WILL. 

1.  Statute  of  Wills  ^  Intention  of  Legislature  Governs  Construction. 
The  intention  of  the  legislature,  and  not  that  of  the  testator,  must  govern 
the  construction  of  the  Statute  of  Wills  (2  R.  S.  83,  §  40),  and,  if  he  fails 
to  execute  a  will  in  conformity  thereto,  the  court  must  condemn  the  instru- 
ment and  can  give  no  force  to  the  fact  that  he  honestly  intended  thereby 
to  make  a  will.    Matter  of  Andrews,  1 

2.  WJier^  not  Subscribed  at  the  End.  A  will,  drawn  upon  a  printed  blank 
folded  in  the  middle  so  as  to  make  four  consecutive  pages,  with  the  attesta- 
tion clause  at  the  top  of  the  second  page  and  executed  at  that  point  by 
the  testator  and  the  attesting  witnesses,  so  that  the  first  two  pages  together 
make  a  complete  will,  is  not  subscribed  by  the  testator  "at  the  end 
of  the  will,"  as  required  by  statute,  where  the  third  page  contains 
further  material  and  complete  dispositions  of  property  m  no  manner 
connected  with  the  first  or  second  pages  except  that  tne  third  page  is 
numbered  "  2nd  page  "  and  the  second  page  *'  3rd  page"  —  the  draftsman 
having  passed  to  the  third  page  after  he  had  filled  the  first.  Id. 

3.  Do:^trine  of  Incorporation  Limited,  The  doctrine  of  incorporation 
cannot  be  successfully  invoked  to  read  into  such  a  will  the  alleged 
second  page,  as  the  result  would  be  to  permit  an  evasion  of  the  statute. 

Id, 
WITNESS. 

1.  Credibility,  Where  the  insurer  and  its  agents  assume  the  position 
that  the  policy  in  suit  had  lapsed  before  the  loss  occurred,  the  insured 
may,  for  the  purpose  of  attacking  the  credibility  of  the  agents  sworn  upon 
the  trial,  ask  them  on  cross-examination  whether  they  have  not  stated,  in 
substance,  to  third  parties  that  they  thought  the  loss  would  be  adjusted 
and  paid  and  that  the  insured  would  not  lose  the  amount,  and,  in  case  of 
their  denial,  the  insured  may  show  that  they  had  made  such  statements. 
Sguier  v.  Hanover  F,  Ins.  Co.  552 

2.  When  Credibility  of  Party  is  a  Questum  of  Law.  The  rule  that  the 
credibility  of  a  witness  who  is  a  party  to  the  action  must  be  submitted  to 
the  jury  is  not  an  absolute  and  inflexible  one,  and  where  his  evidence  is 
not  contradicted  b^  direct  evidence,  nor  by  any  legitimate  inferences  from 
the  evidence,  and  is  not  improbable,  nor  in  its  nature  surprising  or  sus- 
picious, there  is  no  reason  for  denying  to  it  conclusiveness;  hence,  where 
one  of  the  defendants,  in  an  action  for  goods  sold,  testified  that  the  con- 
tract was  entire  and  had  been  performed  only  in  part,  and  his  testimony 
is  not  contradicted  or  discredited,  a  verdict  in  their  favor  is  properly 
directed  by  the  trial  court.    HvU  v.  Littauer,  569 

jS5d  Evidence,  13. 
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Pabkeb,  Ch.  J.  35  (Executors'  commissionB) ;  81  (Lease ; 
failure  to  repeat  exception);  138  (Trust  for  accumulation); 
287  (Fire  insurance);  348  (Stipulated  test  of  machinery); 
534  (Rape) ;  578  (Life  insurance ;  ambiguous  policy). 

Gbay,  J.  32  (Executors'  commissions) ;  168  (Nationai  bank) ; 
315  (Appeal;  transfer  in  fraud  of  creditors);  412  (Foreign 
decree  for  alimony ;  constitutional  law) ;  570  (Credibility  of 
party). 

O'Brien,  J.  94  (Liability  of  railroad  for  loss  of  sample 
trunk ;  direction  of  verdict) ;  253  (Appeal) ;  273  (Rape ;  cor- 
roboration) ;  279  (Injunction  against  diversion  of  stream) ;  331 
(Interest) ;  354  (Elevated  railroad) ;  424  (Intei'est  on  advances 
by  partner) ;  430  (Charitable  corporations) ;  493  (Assessment 
and  taxation) ;  505  (Appeal ;  alimony). 

Bartlett,  J.  4  (Will) ;  71  (Unlawful  diversion  of  corpo- 
rate bonds) ;  86  (Liability  of  railroad  for  loss  of  sample  trunk ; 
direction  of  verdict);  116  (Promissory  note;  partnership); 
202  (Negligence) ;  464  (Indians) ;  i79  (Guaranty) ;  487  (Con- 
tract  for  advertising);  512  (Appeal;  alimony);  548  (Liquor 
Tax  Law) ;  554  (Fire  insurance) ;  560  (Landlord  and  tenant). 

Haight,  J.  239  (Appeal);  242  (Liquor  Tax  Law);  282 
(Appeal ;  brokers'  commissions) ;  324  (Vendor  and  purchaser ; 
waiver  of  defect  in  title) ;  328  (Interest) ;  401  (Factory  Law 
construed) ;  445  (Appeal) ;  454  (Contract  of  employment  for 
life);  472  (Specific  performance;  marketable  title);  500 
(Appeal ;  evidence  of  fraud). 

Martin,  J.  15 (Libel);  26 (Negligence) ;  56 (Negligence) ; 
102  (Libel);  132  (Presumptions);  196  (Negligence);  258 
(Negligence) ;   266  (Appeal) ;  457  (Appeal). 

Vann,  J.  21  (Libel) ;  125  (Southampton,  town  of ;  fran- 
chise) ;  153  (Trust  for  accumulation) ;  159  (Libel) ;  185  (Right 
of  foreign  receiver  to  sue  in  state  of  New  York) ;  218  (Har- 
lem railroad  ;  viaduct  in  Park  avenue) ;  234  (Mileage  Book 
Act) ;   246  (Appeal ;  surety  companies) ;  261  (Appeal). 
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Landon,  J.  23  (Negligence) ;  269  (Judgment  suffered  by 
officer  of  corporation  with  intent  to  prefer) ;  296  (Fire  insur- 
ance) ;  307  (Loan  below  statutory  standard  by  insurance  com- 
pany) ;  398  (Lease) ;  421  (Foreign  decree  for  alimony  ;  con- 
stitutional law) ;  439  (Liability  of  sheriff  for  discharge  of  civil 
debtor) ;  448  (Contract  for  school  repairs) ;  516  (Foreign  will ; 
ancillary  letters) ;  624  (Arson). 

CuLLEN,  J.  46  (Mileage  Book  Act) ;  106  (Ante-nuptial  set- 
tlement) ;  232  (Mileage  Book  Act) ;  376  (State  tax  sale) ;  383 
(Negligence) ;  566  (Liability  of  counties  for  nuisance) ;  682 
(Fire  insurance ;  waiver). 

Werner,  J.  302  (Fire  insurance) ;  840  (Specific  perform- 
ance) ;  359  (Murder ;  admissibility  of  confessions) ;  394  (Lease) ; 
676  (Life  insurance;  ambiguous  policy);  585  (Liability  for 
destruction  of  oyster  bed). 

Per  Curiam.  236  (Tax ;  voluntary  payment) ;  546  (Allow- 
ance to  counsel  on  appeal  in  capital  case). 
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